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INTERSTATE-COMMERCE  LAW. 


Tuesday,  April  <9, 1902. 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hepburn 
in  the  chair. 

The  Chairman.  It  has  taken  some  time  to  dispose  of  these  other 
matters,  but  we  will  now  take  up  the  subject  of  interstiite  and  foreign 
commerce,  and  if  any  gentleman  here  desires  to  be  heard  we  will  hear 
him  on  these  bills. 

STATEMENT  OF  MB.  E.  P.  BACON. 

The  Chairman.  Now,  Mr.  Bacon,  we  want  to  get  some  idea  about 
the  time  that  will  be  consumed,  and  the  number  of  gentlemen  who  will 
appear  before  us,  so  far  as  you  know.  Will  you  favor  the  committee 
with  your  ideas  on  that  point? 

Mr.  Bacon.  I  can  only  give  you  an  indefinite  idea  with  regard  to  it. 
There  are,  perhaps,  in  all  a  dozen  men,  from  different  parts  of  the 
country,  whom  the  committee  which  I  represent  expects  to  be  present 
at  these  hearings. 

The  Chairman.  What  committee  do  you  represent? 

Mr.  Bacx>n.  I  represent  the  executive  committee  of  the  interstate- 
commerce  law  convention,  which  was  held  at  St.  Louis  on  the  20th  of 
November,  1900.  That  convention  was  called  for  the  purpose  of  pro- 
moting the  passage  of  the  Cullom  bill,  which  was  then  pending  in  the 
Senate,  and  that  bill  having  failed,  this  committee  prepared  a  substi- 
tute bill,  which  has  been  introduced  in  the  House  by  Representative 
Corliss  and  in  the  Senate  by  Senator  Nelson.  I  appear  in  behalf  of 
the  committee  to  advocate  the  reporting  of  the  bill. 

The  committee  have  been  in  communication  with  a  number  of  the 
commercial  organizations  of  the  country,  and  have  furnished  them  with 
copies  of  the  bill  and  with  a  synopsis  thereof,  with  arguments  in 
fav^or  of  its  passage,  and  have  received  resix)nses  from  a  large  number 
of  the  associations  favoring  its  passage,  indorsing  the  bill  and  stating 
that  their  several  associations  have  adopted  resolutions  requesting  the 
members  of  Congress  representing  their  respective  districts  to  give  it 
their  support.  I  have  a  list  of  the  organizations,  which  I  will  give  to 
the  reporter,  but  I  will  state  that  it  comprises  eight  national  organiza- 
tions, consisting  of  grain  dealers,  millers,  manufacturers,  and  mercan- 
tile organizations,  the  National  Lumber  Dealers'  Association,  and, 
among  others,  the  National  Board  of  Trade.  Also  17  State  organiza- 
tions of  various  States,  Illinois,  Indiana,  Kansas,  Michigan.  Minne- 
sota, Missouri;  the  New  England  Granite  Manufacturers  Association, 
the  New  England  Shoe  Dealers'  Association,  the  Ohio  Grain  Dealers, 
the  National  Millers,  the  Texas  Cattle  Raisers  Association,  the  Texas 
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Millers,  the  Wisconsin  Cheese  Makers,  the  Wisconsin  Retail  Hard- 
ware Dealers,  and  the  Wisconsin  Lumber  Dealers. 

These  organizations  represent,  as  you  will  observe,  nearly  all  of  the 
various  branches  of  trade  and  manufactures. 

Of  the  local  organizations  in  the  various  States  there  are  49,  cover- 
ing 21  States,  the  States  being  California,  Colorado,  Illinois,  Indiana, 
Iowa,  Kansas,  Louisiana,  Maryland,  Massachusetts,  Minnesota,  Missis^ 
sippi,  Missouri,  Nebraska,  and  New  York,  with  about  10  associations^ 
North  Carolina,  Ohio,  Oregon,  Pennsylvania,  Washington,  and  Wis- 
consin. 

There  are  numerous  organizations  which  have  passed  similar  reso- 
lutions, of  which,  as  chairman  of  the  conunittee,  I  have  heard  inci- 
dentally but  have  not  been  officially  informed,  in  addition  to  these  that 
are  mentioned,  which  aggregate  in  all  74. 

I  will  say,  also,  that  the  States  of  Minnesota  and  Iowa  have  passed 
resolutions  recommending  the  passage  of  the  bill  during  the  past 
winter,  and  during  the  previous  winter  the  States  of  Michigan,  Wis- 
consin, Kansas,  Loui^ana,  and  South  Dakota — the  legislatures  of 
those  States — passed  resolutions  recommending  the  passage  of  the 
Cullom  bill,  then  pending  in  the  Senate,  the  principal  provisions  of 
which  coincide  with  those  contained  in  this  bill. 

The  Chairman.  Now,  what  is  the  objection  that  you  find  in  the 
present  legislation,  and  what  are  the  remedies  which  you  propose? 
State  them  brieflv  to  the  committee,  if  you  please. 

Mr.  Bacon.  The  brief  time  which  remains  this  morning  will  hardly 
afford  opportunity  to  go  into  the  merits  of  the  bill. 

The  Chairman.  We  propose  to  continue  these  hearings  right  along, 
every  day,  and  that  will  give  you  an  opportunity  to  finish. 

Mr.  Bacon.  It  will  be  very  difficult,  in  the  fifteen  minutes  now 
remaining,  to  give  even  a  comprehensive  idea  of  the  difficulties  and  the 
reasons  for  the  enactment  of  this  bill.  I,  however,  at  a  subsequent 
meeting,  will  take  that  up  definitely  and  concisely  with  the  committee. 
At  this  time  I  think  that  I  will  only  present  the  public  demand  which 
exists  for  this  legislation. 

The  cx)nvention  of  which  I  speak  appointed  this  committee  for  the 
purpose  of  promoting  this  legislation,  or,  originally,  promoting  the 
passage  of  tne  Cullom  bill.  That  bill  was  far  more  comprehensive, 
far  more  drastic,  than  the  bill  which  has  been  framed  by  this  committee. 
The  committee  in  considering  and  framing  a  new  bill  aimed  to  provide 
only  for  two  or  three  vital  matters  that  are  necessary  to  give  enective- 
ness  to  the  present  act,  leaving  minor  details  to  future  action,  and 
concentrating  all  efforts  upon  these  two  or  three  vital  provisions,  with- 
out which,  in  the  opinion  of  the  committee,  the  present  act  is  almost 
worthless. 

The  provisions  which  are  referred  to  are,  in  the  first  place,  the  giving 
of  the  Commission  specific  authority  to  prescribe  the  proper  rate  to 
be  enforced  in  the  future,  when,  after  fullinvesti^tion,  upon  a  formal 
complaint,  it  finds,  after  hearing  all  parties  in  interest,  the  existing 
rate  or  practice  is  unjust  or  unreasonable.  That  is  the  primary  pro- 
vision of  this  bill. 

And  the  second  provision,  which  is  considered  of  equal  importance, 
however,  is  that  the  rulings  and  decisions  of  the  Commission  shall  be 
immediately  operative,  and  shall  so  continue  until  overruled  by  the 
courts,  or  at  least  that  they  shall  be  operative  at  a  time  fixed  in  the 
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order  of  the  CSommission  unless  appeal  is  taken  to  the  courts,  and  in 
that  case  their  operation  is  suspended  for  thirty  days,  and  if,  upon 
examination  of  tne  record,  the  court  is  satisfied  that  the  decision  of 
the  commissioner  proceeds  upon  an  error  of  law,  or  is  unreasonable 
upon  the  facts,  it  may  suspend  the  operation  of  such  decision  during 
the  pendency  of  the  proceedings.  In  any  ease,  however,  the  order  of 
the  Commission,  it  is  intended,  shall  be  immediately  operative. 

The  reason,  tne  necessity  for  that,  arises  from  the  fact  that  under 
the  present  law  the  operation  of  the  order  of  the  Commission  is  sus- 
pended until  it  has  passed  through  various  stages  of  litigation  which, 
according  to  the  statements  of  the  Interstate  Commerce  Commission, 
has  averaged  in  the  various  cases  which  have  been  taken  before  the 
courts  a  period  of  four  yeara.  It  is  evident  to  anyone  familiar  with 
traffic  affairs  that  when  a  rate  or  practice  has  been  found  unjust  or 
unreasonable  by  a  competent  body,  such  as  we  believe  the  Interstate 
Commerce  Commission  to  be,  if  that  action  has  to  be  suspended  for 
a  period  of  four  years,  or  even  for  a  period  of  two  years  or  one  year, 
the  occasion  has  passed  by  for  deriving  any  benefit  from  the  action  of  the 
Commission,  and  it  practically  nullifies  whatever  action  the  Commis- 
sion may  take.  It  suspends  its  action  for  such  a  period  of  time  that 
it  is  entirely  valueless. 

Mr.  Adamson.  You  wish  to  authorize  and  require  the  Commission 
at  a  certain  stage  of  the  investigation  to  prescribe  rates? 

Mr.  Bacon,   x  es,  sir;  and  that  stage  is  after  a  complete  investigation. 

Mr.  Adamson.  At  some  point  you  want  them  to  fix  rates? 

Mr.  Bacon.  Yes,  sir.  The  term  "fix  rates,"  however,  is  hardly 
correct.  We  should  say  to  revise  the  rates,  to  correct  the  rates,  to 
prescribe  the  rate  in  a  particular  case  which  is  to  be  enforced  in  the 
future. 

Mr.  Adamson.  You  want  to  fix  the  rates  which  they  agree  upon 
and  conclude  this  rate? 

Mr.  Bacon.  Yes,  sir;  to  be  sure,  in  that  particular  case.  Their 
authority  in  this  bill  in  that  direction  is  limitea  to  the  particular  caso 
in  question,  and  can  only  be  exercised  in  case  of  a  formal  complaint 
having  been  filed. 

Mr.  Adamson.  Do  you  think  that  the  Government  of  its  own  motion, 
arbitrarily,  without  requests  from  railroad  companies,  can  justly  fix 
rates  and  still  escape  responsibility  for  any  results,  for  any  loss  that 
results? 

Mr.  Bacon.  I  do  not  quite  catch  your  question. 

Mr.  Adamson.  If  the  Government  arbitrarily  assumes  to  fix  the 
rates  of  the  railroad  corporations,  quasi  public  corporations,  do  you 
think  the  Government  can  do  that  and  still  escape  the  responsibility  if 
a  loss  results  to  the  company  ? 

Mr.  Bacon.  We  do  not  propose  to  have  the  Government  fix  the 
rate  arbitrarily.  We  propose  simply  to  have  that  provision  in  regard 
to  the  rates  in  the  case  of  a  complaint  by  the  injured  party.  It  is 
put  before  the  Commission  and  the  case  considered.  The  testimony  of 
both  sides  is  taken,  and  they  pass  upon  that  rate  as  to  whether  it  is 
reasonable  and  just  or  not,  and,  having  passed  upon  it  in  respect  to  the 
past,  then  they  shall  proceed  further  and  say  what  would  be  in  their 
judgment  a  reasonable  and  just  rate  for  the  future. 

Mr.  Adamson.  If  the  parties  do  not  request  it  or  consent  to  it,  then 
would  not  the  action  of  the  Government  be  arbitrary 


6  INTEBSTATE-COMMSROE  LAW. 

Mr.  Bacon.  Not  at  all;  any  further  than  it  might  be  said  that  the 
action  of  any  court  is  arbitrary.  The  Commission  is  a  tribunal  before 
which  both  parties  appear,  each  presenting  its  own  case.  The 
shipper 

Mr.  Adamson.  It  is  not  unusual  in  any  court  of  this  country,  is  it, 
for  the  court  to  undertake  to  decide  what  rates  shall  prevail  with  any 
company  or  private  party  for  the  use  of  their  property? 

Mr.  Bacon.  The  court,  as  I  understand,  has  not  the  power  to  pre- 
scribe a  rate  for  the  future.  The  power  of  determining  the  rate  is 
lodged  in  the  legislative  body.  The  Commission  is  a  body  organized 
b}'  the  legislative  body  for  the  purpose  of  exercising  that  function.  It 
is  beyond  the  power  of  the  court  to  fix  a  rate. 

Mr.  Adamson.  You  have  no  trouble  about  the  proposition  as  to  the 
power  to  clothe  the  Commission  with  judicial  powers  ?  You  are  willing 
to  that? 

Mr.  Bacon.  It  can  hardly  be  called  a  judicial  power.  Judicial 
power  does  not  permit  of  tne  fixing  of  a  rate  in  the  future.  The 
power  to  fix  a  rate  is  a  lesri.slative  power,  and  the  only  remedy 

Mr.  Adamson.  The  Commission  would  have  to  exercise  judicial 
power  in  the  precedent  investigation  before  fixing  the  rate? 

Mr.  Bacon.  Not  judicial  power.  It  comes  through  the  investiga- 
tion in  a  judicial  manner  and  in  judicial  form,  but  the  Commission  is 
not  a  judicial  body  and  has  no  judicial  powers  conferred  upon  it,  and 
we  do  not  propose  to  confer  any  upon  it.  We  propose,  simply,  to 
clothe  it  witn  power  which  will  enable  it  to  protect  the  public  in  the 
case  of  the  rntes  being  found  unreasonable  or  discriminative,  not  only 
against  the  continuance  of  that  rate,  but  also  to  prescribe  what  rate 
shall  be  substituted  for  it  in  the  future.  That  is  a  legislative  act,  or 
an  administrative  act,  I  should  say. 

Mr.  Mann.  Now,  on  that  point,  your  idea  is  that  the  Commia^ion 
should  have  the  power  to  fix  a  rate  which  should  be  enforced  until  the 
courts  determined  otherwise? 

Mr.  Bacon.  That  is  the  proposition. 

Mr.  Mann.  Do  you  think  the  legislature  anywhere  has  that  power 
to  prescribe  a  rate  for  railroads  which  must  be  accepted  by  the  rail- 
roads until  the  courts  detennine  it  is  illegal? 

Mr.  Bacon.  That  right  has  been  affirmed  repeatedly  by  the  courts 
within  the  last  twenty  3^ears. 

Mr.  Mann.  I  think  to  the  contrary. 

Mr.  Bacon.  Yes,  sir;  according  to  my  information. 

Mr.  Mann.  They  can  fix  the  rates,  but  the  railroads  have  a  right  to 
appeal  to  the  courts  at  once. 

Mr.  Bacon.  They  have  a  right  to  appeal  to  the  courts,  and  so  they 
have  under  our  proposition. 

Mr.  Mann.  Under  your  proposition  thej  have  got  to  accept  the 
decision  of  the  Inttn\state  Commerce  Commission. 

Mr.  Bacon.  Tempoi*aily,  while  it  is  pending. 

Mr.  Mann.  You  say  it  makes  it  of  enect.  They  have  to  accept  the 
decision  of  the  Interstate  Commerce  Commission  for,  say,  four  yeai*s 
time. 

Mr.  Bacon.  No,  sir.  The  carrier  has  a  right  to  proceed  imme- 
diately to  obtain  a  reversal  of  the  Commission. 

Mr.*^  Mann.  Through  the  Supreme  Court  of  the  United  States,  which 
you  sa}^  requires  on  the  average  about  four  years'  time  to  obtain  a 
decision  from. 


INTERSTATE-COMMEBOE   LAW.  7 

Mr.  Bacon.  Yes,  sir;  that  has  been  the  case  heretofore;  but  it  is 
generally  understood  that  those  cases  have  been  dela3^ed  purposely  by 
the  carriers,  for  the  reason  that  as  long  as  they  could  continue  the 
existing  rates  in  force,  the  act  of  the  Commission  being  inoperative, 
they  could  derive  the  benefits  as  long  as  they  could  keep  the  case  in 
the  court. 

Now,  under  the  proposed  amendments  it  would  be  to  the  interest 
of  the  carriers  to  expedite  the  adjudication  of  the  case,  and  it  is  alto- 
gether probable  that  it  would  not  take  so  long  a  time,  four  years,  and 
probably  not  more  than  one  year,  to  reach  a  result. 

Mr.  Adamson.  What  procedure  do  you  suggest  in  case  of  an  erro- 
neous rate?  Do  you  propose  the  other  courts  attacking  this  Commis- 
sion, or  do  you  propose  an  appellate  jurisdiction? 

Mr.  Bacon.  It  is  an  appellate  procedure.  That  is,  the  carrier  if  it 
is  diasatisfied  with  the  rates  shall  appeal  it  to  the  circuit  court. 

Mr.  Adamson.  From  the  Commission  to  the  circuit  court? 

Mr.  Bacon.  From  the  Commission  to  the  circuit  court. 

Mr.  Coombs.  Now, let  me  a«k  3'Ou  this  question:  Supposing,  for  the 
sake  of  argument,  that  the  Commission  promulgated  an  order  of  some 
kind,  and  supposing  that  it  was  radically  wrong.  Now,  the  railroads 
would  have  to  abide  by  that  until  they  could  get  a  judicial  deteimina- 
tion  of  it.  Now,  would  that  not,  conceding  that  it  was  wrong,  and 
conceding  that  they  were  compelled  to  do  it,  pending  the  decision  of 
court,  would  that  not  be  an  invasion  of  their  rights  under  the  Consti- 
tution and  under  the  laws  of  this  countrv? 

Mr.  Bacon.  The  presumption  is  altogether  in  favor  of  the  correct- 
ness of  the  decision  of  the  Commission. 

Mr.  Coombs.  No;  I  am  not  talking  about  the  presumption.  I  am 
talking  about  this 

Mr.  Bacon.  Excuse  me.     1  will  lead  up  to  the  reply  to  that  question. 

Mr.  Coombs.  Yes. 

Mr.  Bacon.  The  Commission  consists  of  men  who  are  expert  in 
traffic  matters — men  who  have  become  expert  from  experience.  The 
members  are  appointed  for  the  period  oi  six  years,  but  the  practice 
has  been  to  reappoint  them  from  terra  to  term,  so  that  the  body 
becomes  practically  as  permanent  a  one  as  the  Supreme  Court  of  the 
United  States,  or  very  nearly  so. 

And  it  requires  such  knowledge,  intimate  knowledge,  of  traffic 
affairs  and  the  intricacies  of  rate  making,  that  after  it  has  given  a 
hearing  to  both  parties,  and  that  hearing,  by  the  way,  is  always  a 
protracted  one  and  ever}^  one  appears  who  is  in  any  way  interested  in 
the  question,  and  the  rate  is  investigated  in  every  way,  in  its  relation 
to  otner  points,  and  everything  related  to  it  in  anv  way  is  investigated, 
and,  as  I  say,  the  presumption  is  ten  to  one  that  tlie  decision  is  correct; 
and  while  there  may  appear  to  be  a  little  injustice  in  making  that 
decision  immediately  operative,  while  its  correctness  is  pendmg  in  the 
courts,  on  the  other  sioe,  you  can  see  that  the  injury  or  wrong  coming 
from  the  suspension  of  the  orders  of  the  Commission  is  infinitely 
greater  than  any  wrong  that  can  be  sustained  from  any  probable  error 
of  the  Commission  in  fixing  the  rates. 

There  is  a  balance,  a  balance  of  results,  and  it  is  fair  to  the  public 
and  fair  to  the  railway  company  that  that  balance  should  be  considered 
and  the  preponderating  wrong  and  injustice  which  is  continued  and 
enforced  while  these  cases  are  held  in  court  is  infinitely  greater  than 
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the  slight  loss  which  may,  in  one  case  in  a  hundred,  possibly,  result 
from  the  orders  on  the  part  of  the  Commission. 

Mr.  RiOHABDSON.  You  admit  that  the  rule  which  it  prescribes 
reverses  the  rule  which  prevails  in  all  the  courts  of  this  countrv? 

Mr.  Bagon.  I  admit  that,  and  I  will  say  in  reply  to  that,  that  the 
circumstances  are  entirely  diiferent 

Mr.  Mann.  Before  you  are  through  with  your  argument  I  hope  you 
will  address  yourself  to  the  power  of  the  legislative  body  to  say  that 
the  court  shall  not  exercise  its  authority  at  a  preliminary  hearing — as 
to  whether  the  legislative  body  has  the  power  to  fix  a  rate  and  to  say 
that  rate  shall  be  observed  until  the  final  decision  of  the  Supreme 
Court  of  the  United  States  overrules  entirely  the  theory  of  the  judicial 
power  that  has  the  right  to  issue  an  injunction  against  an  improper 
rate. 

Mr.  Bacon.  I  can  cite  you  decisions  showing  beyond  doubt  that 
the  power  rests  with  the  legislative  body;  but,  as  you  suggest,  there 
is  opportunity  of  appeal  from  one  court  to  another  until  it  is  finally 
decided  by  the  Supreme  Court. 

Mr.  Mann.  If  you  can  find  any  decision  to  the  effect  that  the  le^sla- 
ture  of  a  State  can  fix  a  rate,  and  that  that  must  be  observed  until  the 
Supreme  Court  of  the  United  States  says  otherwise,  1  would  be  very 
glad  'to  see  it. 

Mr.  Bacon.  There  is  a  question  of  the  rights  of  the  people 

Mr.  Coombs.  One  individual  is  the  people.  Now,  you  take  judg- 
ment against  John  Doe.  John  Doe  appeals,  and  that  judgment  is 
challenged.  Now,  are  you  going  to  provide  a  law  for  the  execution 
of  that  judgment  pending  the  appeal  which  he  may  take? 

Mr.  Bacon.  That  brings  me  to  the  question  which  this  gentleman 
put.  In  case  of  business  transactions  which  come  before  the  court 
there  are  two  parties  to  the  transaction,  and  those  two  parties  are  the 
only  ones  interested,  and  each  may  protect  himself  in  the  case  of  an 
appeal  by  filing  a  proper  bond,  and  the  final  decision  of  the  court  will 
be  carried  out  m  tnat  individual  case. 

Mr.  Adamson.  You  propose  to  carry  it  out  pending  the  appeal? 

Mr.  Bacon.  Excuse  me,  it  will  be  carried  out  in  that  particular  case, 
and  the  two  parties,  who  are  the  only  ones  interested,  will  get  justice. 

In  the  case  of  the  railroads  the  party,  the  man,  who  bears  the 
freight  ultimately  is  not  the  one  who  pays  it.  The  one  who  pays  it 
is  a  middle  man,  and  he  distributes  that  between  forty  or  fifty  or  one 
hundred  individuals  who  are  not  known  and  who  can  not  be  reached, 
and  who  are  really  the  parties  in  interest.  That  fact  renders  it  neces- 
sary that  there  shall  be  special  legislation  protecting  these  parties  who 
are  the  real  sufferers  and  can  not  protect  themselves,  who  have  no 
standing  in  court,  and  must  continue  paying  these  excessive  charges, 
charges  found  to  be  excessive  by  a  competent  body,  from  year  to  year, 
until  the  final  result  is  reached. 

The  Chairman.  The  time  for  adjournment  of  the  committee  has 
arrived. 

Mr.  Bacon.  I  should  be  very  glad  to  continue  at  the  next  hearing. 

The  Chairman.  Very  well. 

Thereupon,  at  12  o'clock  meridian,  the  committee  adjourned  until 
to-morrow,  Wednesday,  April  9,  1902,  at  10.30  o'clock  a.  m. 
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Wednesday,  April  9^  1902. 

The  committee  met  at  10.80  o'clock  a.  m.,  Hon.  William  P.  Hep- 
burn in  the  chair. 

BTATEMEVT  OF  MB.  E.  P.  BACOV— Continued. 

The  Chaibman.  The  committee  will  be  glad  to  have  yoa  proceed, 
Mr.  Bacon. 

Mr.  Bacon.  Mr.  Chairman,  I  wish  to  state  before  proceeding  that 
the  convention  which  1  have  the  honor  to  represent  consisted  of  dele- 
gates from  various  commercial  organizations  from  different  parts  of 
the  country — il  in  number — business  men  representing  various 
branches  of  business;  and  I  will  state,  also,  as  to  my  personal  position, 
that  I  am  simply  a  business  man  and  was  a  delegate  at  that  convention, 
representing  the  Milwaukee  Chamber  of  Commerce. 

I  endeavored  yesterdav  to  answer  a  few  questions  of  a  legal  nature, 
which  I  did  from  the  information  which  I  have  obtained  from  a  some- 
what careful  observation  of  the  workings  of  the  interstate-commerce 
act  since  its  enactment  and  some  of  the  important  cases  that  have  been 
adjudicated  under  that  act. 

I  will  say  that  the  constitutional  questions  which  have  been  brought 
up  were  treated  at  some  length  before  the  Senate  committee  two  years 
ago,  when  the  C^Uom  bill  was  before  that  committee,  by  Judge  Cowan, 
from  Texas,  and  his  discussion  of  the  matter  will  be  found  in  the  report 
of  the  hearings  before  that  committee,  which  1  will  file  for  the  infor- 
mation of  this  committee. 

The  (question  that  was  asked,  and  not  fully  answered  at  the  time  of 
my  closmg  yesterday,  was  in  relation  to  a  legislative  act  being  effective 
in  relation  to  rates  prior  to  its  confirmation  by  the  courts.  1  person- 
ally answered  the  question,  but  wish  further  to  say  in  connection  with 
it  that,  as  I  understand,  the  State  laws  in  relation  to  transportation 
and  the  fixing  of  rates  are  immediately  effective,  as  I  believe  all  legis- 
lative acts  are;  the  carriers,  however,  having  the  privilege,  havmg 
the  right,  of  suspending  the  operation  of  the  law  by  obtaining  a  writ 
of  injunction  ana  proceeding  in  the  courts  to  test  its  constitutionality. 
That,  1  think,  is  very  similar  to  the  position  in  the  matter  of  the  fixing 
of  rates  by  the  Interstate  Commerce  Commission,  as  proposed  in  the 
bill  which  has  been  introduced  through  the  instrumentality  of  the 
committee  which  I  represent,  called  the  Corliss  bill,  in  the  House.  ^ 

Although  in  terms  flie  rulings  of  the  Commission  are  made  effective, 
as  1  statea  yesterdav,  except  as  being  suspended  for  thirty  days  in 
case  of  review  by  the  circuit  court,  yet  the  carriers  would  have  the 
same  privilege  under  that  provision  of  instituting  legal  proceedings  in 
their  behalf  and  suspending  the  operation  of  the  ruling  of  the  Com- 
mission by  means  of  an  injunction  in  the  same  manner  in  which  the 
carriers  in  the  individual  States  under  the  laws  relating  to  the  State 
commissions  proceed. 

I  wish  to  call  the  attention  of  the  committee  to  the  report  of  the 
Industrial  Commission  on  transportation,  which  was  presented  in  the 
month  of  February,  I  believe,  a  Commission  which,  as  you  all  know, 
was  organized  by  Congress,  consisting  of  four  members  of  the  two 
Houses  of  Congress  and  ten  citizens  who  were  appointed  by  the  Presi- 
dent to  complete  the  Commission,  making  a  Commission  of  eighteen  in 
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number.     That  Commission  has  been  between  three  and  four  years 

engaged  in  a  thorough  investigation 

The  Chairman.  The  committee  are  familiar  with  that 
Mr.  Bacx)n.  Yes,  sir.  And  the  report  which  it  made  was  signed  by 
16  of  the  18  members  of  the  Commission;  and  I  would  like,  from  the 
fact  that  its  recommendations  made  to  the  committee  coincide  to  a 
large  extent  with  the  provisions  of  the  bill  which  is  under  considera- 
tion, to  read  the  recommendations  made  bv  the  Commission  in  relation 
thereto.     It  states  in  its  report  on  transportation: 

To  the  end  that  discrimination  and  inequality  as  l)etween  shippers,  and  maladjust- 
ment of  freight  rates  between  competing  markets  and  trade  centers  may  be  abolished 
or  minimized;  that  the  public  may  be  assured  of  reasonable  and  stable  freight  rates, 
which  will  at  the  same  time  afford  fair  returns  upon  capital  invested,  etc.,  we 
recommend : 

1.  That  the  policy  of  governmental  supervision  and  control  of  railroads  as  origi- 
nally  laid  down  in  the  Senate  committee  report  of  1886,  and  embodied  the  following 
year  in  the  interstate-commerce  act,  \ye  revived  and  strengthened;  that  the  authority 
of  the  Interstate  Commerce  Commission  neccs^^ary  for  the  adeijuate  protection  of 
shippers,  and  clearly  intended  by  the  framers  of  the  law,  be  rei*tored,  etc.  Specific- 
ally, such  legislation  should  provide — 

That  strict  adherence  to  published  tariffs  be  required  and  rebates  or  discrimina- 
tions prevented  by  an  increase  of  the  penalties  therefor.  These  penalties  should  l>e 
not  only  against  the  person  who  gives  but  also  agi\inst  the  one  wno  accepts  discrim- 
ination in  any  form  whatsoever.  Corporations  should  be  made  liable,  the  same  as 
ijidividuals.     Provisions  for  imprisonment  in  the  pres-ent  law  should  be  repealed.    *^ 

For  the  definite  grant  of  power  to  the  Intt^rstate  Commerce  C/ommiasion,  never  oir 
its  own  initiative,  but  only  on  formal  complaint,  to  pa«s  ufK)n  the  reasonableness  of 
freight  and  passenger  rates  or  charges;  also  the  definite  grant  of  power  to  declare 
given  rates  unreasonable,  as  at  present,  together  with  power  to  prescribe  reasonable 
rates  in  sul)stitution.  > 

Appeal  from  an  administrative  order  of  the  Commission  should  not  vacate  or  sus- 
pend an  order  unless  it  plainly  appears  that  such  order  proceeds  upon  some  error  of 
law  or  is  unjust  or  unreasonable  on  the  facts,  in  which  case,  and  not  otherwise,  the 
court  may  suspend  its  operation  during  the  pendency  of  proceedings  in  review.  All 
findings  of  fact  by  the  Commission,  when  properly  certified,  should  be  received  as 

Erima  facie  e\ndence  in  subsequent  proceedmgs  in  the  cate.  New  testimony  offereil 
y  either  p:irty,  when  it  appears  that  such  testimony  is  material  and  could  not  have 
been  taken  in  the  first  instance,  should  be  taken  by  the  Interstate  Commerce  Com- 
mission on  order  from  the  court.  The  time  in  which  an  appeal  to  the  Supreme 
Court  of  the  United  States  may  be  taken  should  l3e  limited  to  thirty  days,  but  such 
appeal  should  not  vacate  or  su8i)end  the  order  appealed  from. 

Those  provisions  are  precisely  as  contained  in  our  bill. 

In  connection  with  the  subject  that  was  brought  up  yesterday,  in 
regard  to  giving  the  Commission  power  to  prescribe  a  rate  to  be  sub- 
stituted for  one  which  is  found  to  be  unreasonable  or  unjust,  I  would 
like  to  cite  further  from  the  report  of  the  Industrial  Commission,  under 
the  head  of  ^'EfTectof  maximum  freight  rate  decision,"  the  Supreme 
Court  decision  in  which  the  power  to  prescribe  rates  was  denied  to  the 
Commission,  altliough  it  had  been  exercised  during  ten  years  prior 
thereto.     The  Industrial  Commission  says: 

The  immediate  effect  of  this  decision  was  to  prevent  any  enforcement  of  orders 
relative  to  rates  by  the  Commission.  The  carriers  immediately  refused  to  obey  any 
orders  which  the  Commission  issued  for  the  redress  of  grievances.  This  policy  has 
been  manifested  with  increasing  clearness  during  the  five  years  subscijuent  to  the 
decision.  It  has  become  more  and  more  certain  that  the  denial  of  the  right,  not 
only  to  pass  upon  the  reasonableness  of  a  particular  rate,  but  to  prescribe  what  rate 
should  supersede  it,  means  the  a]K>lition  of  all  control  whatever.  The  entire  inade- 
quacv  of  making  rate  regulations  de|>endent  u\k)u  the  mere  determination  of  rates  as 
applfed  in  the  past  without  reference  to  rates  which  shall  prevail  in  the  future  is 
apparent  on  all  sides.  More  than  this,  all  remedy  for  the  parties  who  have  borne 
the  burden  of  an  unreasonable  rate  wouU I  seem  to  have  been  removed,    *    *    * 


INTEB8TATE-C0MMEUCE    LAW.  11 

Experience  shows  that  almost  no  shippers  or  other  parties  injured  actually  attempt 
to  secure  the  restitution  of  moneys  already  paid  for  unrea8ona!>le  charges.  In  only 
5  out  of  226  cases  down  to  1897  was  a  rebate  actually  sought,  and  in  these  cases  flOO 
was  the  maximum  sought  to  be  recovered.  As  a  matter  of  fact,  the  damage  inflicted 
by  the  existence  of  an  unreasonable  rate  could  not  l)e  measured  by  hundreds  or  per- 
haps by  hundreds  of  thousands  of  dollars.  The  bearing  of  this  citation  is  to  show 
that  any  effectual  protection  to  the  sliipper  must  proceeci  from  adjudication  of  the 
reasonaoleness  of  rates  before  and  not  after  they  have  been  paid;  that  is  to  say,  in 
advance  of  their  exaction  by  the  carrier.  Power  to  pass  ujwn  the  reasonableness  of 
such  lates  prior  to  their  enforcement  as  a  consequence  constitutes  practically  the 
only  safeguard  which  the  shipping  public  may  enjoy. 

In  that  connection  I  wish  to  introduce  an  interview,  published  in 
the  Railway  World  of  March  22  last,  with  Judge  James  A.  Logan, 
general  solicitor  of  the  Pennsylvania  Railroad,  in  discussing  this  ques- 
tion.    I  will  read  these  extracts  from  it: 

Fortunately,  as  the  law  came  to  be  framed — 
Referring  to  the  interstate-commerce  law — 

it  was  recognized  to  be  experimental  and  was  conservatively  expressed,  its  method 
of  enforcement  being  left  to  depend  upon  the  constraint  of  penalties  named  for  its 
violation.  The  result  was  that,  like  all  efforts  to  enforce  business  propositions  by 
penal  consequences,  as  an  aggressive  aorency  it  was  not  a  great  success.  Conservative 
action,  however,  on  the  part  of  the  Interstate  Commerce  Commission,  controlle<l  by 
the  guiding  and  restralnmg  hand  of  the  courts,  couph'd  with  the  disposition  of  the 
railroad  managers  who  recognized  that  having  large  gifts  from  the  people,  in  the  pos- 
session of  their  franchises  to  construct  and  operate  railroads  and  in  the  i)ossession  of 
the  power  of  eminent  domain,  and  having  much  occasion  to  rely  upon  Government 
support  in  operation,  and  above  and  overruling  all,  the  American  mstinct  of  recog- 
nizing the  importance  of  the  observance  of  existing  laws,  the  whole  tendency  was 
that  of  gradual  conformity  to  the  law  and  a  recognition  of  the  right  of  reasonable 
governmental  supervision.  The  result  has  been  that  latterly,  whatever  may  have 
been  the  facts  as  to  previous  periods,  the  act  to  regulate  commerce  has  been  fairly 
well  observed  by  the  larger  railroad  interests;  and  being  well  observed,  the  crudities 
of  the  law  as  existing  have  been  discovered  and  the  necessity  of  a  more  direct  means 
of  enforcement  of  the  powers  of  the  Government  recognized. 

That  an  unjustly  discriminative  or  unreasonable  rate  is  wrong  goes  without  saying. 
That  when  a  given  rate  has  been  fouml  to  be  unjust  and  unreasonable,  after  a  full 
hearing  of  the  parties  by  a  disinterested  administrative  tribunal  appointed  by  the 
Government,  and  another  rate  suggested  as  fair  and  iust  by  the  same  tribunal,  it 
must  be  manifest  that  the  old  rate  ought  to  go  out  and  the  new  rate  come  in,  subjei^t, 
of  course,  to  review  by  the  courts. 

Further,  he  says,  after  having  made  a  particular  statement: 

It  may  generally  be  stated  otherwise  as  a  provision  authorizing  the  Interstate  Com- 
merce Commission  to  put  in  force  a  rate  found  by  them  to  be  just,  subject  only  to  the 
supervision  of  the  courts;  wliereas  now  the  Commission  has  no  power  at  all  to  make 
an  order  as  to  a  rate  for  the  future,  and  its  orders,  even  as  to  the  past,  can  not  go 
into  force  antil  after  full  hearing  in  the  courts  on  new  testimony;  and  the  observation 
has  been  that  such  hearing  are  capable  of  indefinite  prolongation. 

For  my  part,  I  have  faith  in  the  integrity  of  governmental  agencies,  especially 
those  of  the  dignity  of  the  Interstate  Commerce  Commission.  I  believe  not  only  the 
shipper  but  the  carrier  needs  governmental  help.  In  short,  it  seems  to  me  the  time 
has  come  when  the  Government  should  reassume  the  right  of  a  moderate  control  and 
supervision  over  the  carriers  occupying  the  Government's  highways  and  that  this, 
in  its  operation,  should  reach  forward  as  well  as  backward — the  carrier  to  have  a 
reasonaole  return  for  his  investment  in  the  agencies  of  carriers,  and  the  shipper  the 
assurance  of  a  prompt  service  and  a  reasonable  rate,  and  the  public  to  be  protected 
by  stability  ana  uniformity  in  all  charges. 

One  further  extract: 

Another  marked  feature  of  the  proposed  legislation  is  that  it  makes  the  shipper 
who  is  a  party  with  the  railroad  in  violation  of  the  law — that  is  to  say,  the  shipper 
who  accepts  rebates  and  preferences — subject  to  the  same  penalties  for  this  violation 
of  Uie  law  as  are  imposed  upon  the  carrier  for  such  violation.  Moreover,  it  allows 
the  power  of  the  court  to  be  invoked  against  both  shipper  andcaxtv^x  vy^^\\i%\.\X\^ 
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allowance  of  contmnance  of  preferences  on  the  complaint  of  the  Commission,  its 
decrees  in  this  respect  to  be  enforced  by  prompt  injunction  processes.  If  this  act  is 
passed  railroads  can  no  longer  be,  as  they  are  sometimes  said  to  have  been  in  the 
past,  subject  to  the  dictation  of  the  great  shippers  both  as  to  rates  and  facilities. 


Mr.  Richardson.  If  it  does  not  interrupt  your  argument 

Mr.  Bacon.  No,  sir;  it  does  not. 

Mr.  Richardson.  I  would  like  to  hear  you  define  just  what  authority 
and  what  power  the  Interstate  Commerce  Commission  has  now.  I 
catch  the  arift  of  what  you  think  it  ought  to  have  in  addition,  but 
what  can  it  do  now? 

Mr.  Bacon.  It  has  now  the  power  of  investigation  and  recommenda- 
tion. Its  orders  have  no  eflfect  until  enforced  by  the  court  upon 
the  application  of  the  Commission.  That  is,  if  the  order  is  not  volun- 
tarily obeyed  by  the  railroad  company  the  Commission  is  required  to 
so  before  the  circuit  court  and  have  the  case  reviewed  and  obtain 
from  the  circuit  court,  if  the  court  finds  it  proper,  an  order  for  the 
enforcement  of  the  ruling  of  the  Commission. 

Mr.  Richardson.  Now,  your  policy  is,  instead  of  going  before  that 
circuit  court,  it  is  to  give  the  Commission  the  power  to  enforce  its  own 
order  and  allow  the  railroad,  in  the  meantime,  to  take  an  appeal  ? 

Mr.  Bacon.  That  is  it  exactly;  making  the  orders  of  the  Commis- 
sion immediately  eflfective,  subject  to  appeal  by  the  carriers,  placing 
the  carriers  in  the  position  oi  complainants  in  that  case,  instead  of 
defendants,  as  is  now  the  case. 

Mr.  Richardson.  You  would  make  the  Interstate  Commerce  Com- 
mission take  the  place  of  the  court? 

Mr.  Bacon.  That  is  it. 

Mr.  Richardson.  And  give  it  judicial  powers? 

Mr.  Bacon.  The  Commission  would  occupy  the  position  of  defend- 
ant in  the  case,  whereas  now  it  is  the  complainant.  The  Commission 
now  comes  before  the  court  as  complainant  to-  secure  an  order  for  the 
enforcement  of  its  rulings. 

Mr.  Mann,  That  is  not  the  real  gist  of  what  you  are  after.  The 
Interstate  Commerce  Commission  now  has  only  authority  as  to  rates 
to  declare  what  is  an  unreasonable  rate;  it  has  not  authority  to  declare 
what  a  reasonable  rate  is.  You  want  to  confer  upon  them  the  power 
to  declare  what  a  reasonable  rate  is  and  to  enforce  it. 

Mr.  Bacon.  The  decision  of  the  Supreme  Court  has  placed  the  Com- 
mission in  that  position. 

Mr,  Mann.  That  is  the  law  as  it  stands. 

Mr.  Bacon.  Yes;  but,  as  I  said  a  few  moments  ago,  the  Commission 
proceeded  on  the  presumption  that  after  finding  a  I'ate  to  be  unreason- 
able it  had  a  right  to  prescribe  a  reasonable  rate  for  application  in  the 
future,  which  it  did  without  question  for  ten  years,  and  the  object  of 
this  proposed  amendment  is  to  confer  that  power  on  the  Commission, 
whicn  it  was  supposed  to  possess,  but  whicn  has  been  denied,  and  to 
enable  it  to  resume  its  operations  in  the  same  manner  it  proceeded  in 
the  preceding  ten  years  referred  to. 

The  Chairman.  During  that  period  of  ten  years  that  you  have  spoken 
of  was  the  administration  of  the  interstate  commerce  law  more  eflfective, 
in  your  judgment? 

Mr.  Bacon.  It  was  far  more  eflfective. 

The  Chairman.  Was  it  satisfactory  at  that  time? 

Mr.  Bacon.  It  was  highly  satisfactory,  and  1  will  say  that  as  a  close 
observer  of  transportation  operations  for  the  past  thirty -five  years  or 
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more,  and  a  pretty  intimate  knowledge  of  the  workings  of  transporta- 
tion affairs  in  connection  with  importent  business,  that  during  that  ten 
Eears  the  condition  of  transportation  throughout  the  country  was 
etter  than  it  ever  was  previously  or  than  it  has  ever  since  been  since 
this  power  was  denied  by  the  Supreme  Court;  and  our  desire  is  to 
restore  that  condition  which  existed  during  those  ten  years. 

Mr,  Mann.  Do  you  know  how  many  cases  there  were  during  those 
ten  years  where  the  Interstate  Commerce  Commission  declared  and 
enforced  a  reasonable  rate? 

Mr.  Baoon.  I  could  not  say  the  precise  number;  I  know  that  there 
was  a  large  number  of  such  cases.  Among  its  first  cases — in  fact, 
within  three  months  after  its  organization — a  case  of  that  kind  was 
determined  and  was  complied  witn  on  the  part  of  the  railroad,  as,  in 
fact,  all  of  their  rulings  were  during  that  period  that  I  have  referred  to. 

Mr.  Mann.  I  may  oe  mistaken,  but  mj  recollection  is  that  Judge 
Cooley ,  who  was  one  of  the  first  Conunissioners,  decided,  in  an  opinion 
he  rendered,  that  the  Commission  had  no  such  power  within  the  first 
year  after  it  was  inaugurated, 

Mr.  BiOHARDSON.  Had  no  power  to  declare  what  a  reasonable  rate 
was? 

Mr.  Mann.  Yes;  that  is  as  I  understand  it. 

Mr.  Bacon.  The  decision  was,  as  I  understand  it,  as  rendered  by 
Judge  Cooley,  that  the  Commission  had  no  right  to  fix  a  rate  primarily, 
but  it  did  exercise  the  power,  and  exerted  it  continuously,  to  prescribe 
a  rate  to  be  substituted  for  one  that  was  found  to  be  unjust  or 
unreasonable. 

Mr.  Bighardson,  That  is,  you  mean  to  revise  a  rate? 

Mr.  Bacon.  Yes. 

Mr.  Richardson.  Or  change  it? 

Mr.  Bacon,  Order  a  change,  and  such  orders  were  complied  with 
universally. 

Mr.  Richardson.  You  say  that  existed  during  the  period  of  ten 
years  and  that  there  was  no  trouble  about  it? 

Mr.  Bacon.  During  the  latter  part  of  the  ten  years  the  question 
began  to  be  raised  whether  this  authority  was  specifically  conferred 
by  the  interstate-conmierce  act  upon  the  Interstate  Commerce 
Commission. 

Mr.  Richardson.  To  revise  a  rate? 

Mr.  Bacon.  To  revise  a  rate,  and  under  that  questioning  the 
Supreme  Court  sustained  the  position  taken  by  the  milroad  interests. 

Mr.  Richardson.  That  the  Commission  could  not  do  it? 

Mr.  Bacon.  That  they  could  not  do  it. 

Mr.  Richardson.  And  you  want,  by  this  law,  to  be  reinstated 

Mr.  Bacon.  Yes,  sir. 

Mr.  Richardson.  Put  back  in  that  condition  which  you  say  proved 
entirely  satisfactory,  and  under  which  things  went  along  all  rignt? 

Mr.  Bacon.  Yes;  it  gave  general  satisfaction  throughout  the 
countrv. 

Mr.  Mann.  Whatever  may  be  the  contention  on  the  two  sides,  by 
the  actual  jurisdiction  exercised  during  that  ten  years,  you  say  that 
the  enforcement  of  the  law  during  those  ten  years  was  satisfactory  to 
the  shippers? 

Mr.  Bacon.  It  was  entirely  satisfactory  to  the  country  at  large. 

Mr.  Mann.  And  that  any  authority  wnich  they  did  QXAtcA&^  ^q\)X& 
be  sufEicient  to  be  conferrea  upon  themi 
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Mr.  Baoon.  That  is  it  exactly. 

Mr.  Richardson.  But  it  seems  to  me  now,  if  you  will  allow  me  to 
say  so,  if  I  understand  your  position,  that  the  desire  you  now  have  is 
to  permit  the  Commission  to  render  an  absolute  judgment,  to  go  along 
and  enforce  it,  and  then  let  the  railroad  companies  take  an  appeal?  In 
other  words,  to  hang  a  man  and  try  him  afterwards. 

Mr.  Bacon.  Not  by  any  means;  no.  The  Commission  fixes  its  rate 
and  the  raiboad  complies  with  it,  if  it  considers  it  reasonable  and  right. 

Mr.  Richardson.  But  the  railroad  does  not  consider  it  reasonable 
and  right,  then  they  have  to  take  an  appeal  after  you  have  enforced 
the  iu&ment? 

Mr.  Bacon.  Exactly;  but  while  there  is  an  apparent  inconsistency 
there,  the  actual  practical  working  of  it  would  involve  very  rare  and 
exceptional  instances  of  injustice.  As  I  said  yesterday,  they  are  so 
slight  that  when  they  occur  they  would  affect  such  a  small  interest  as 
compared  with  the  interests  of  the  public  at  large,  which  is  held  in 
abeyance  and  which  is  subject  to  the  continuance  of  the  wrong  rate, 
that  it  is  hardly  worthy  of  consideration. 

Mr.  Coombs.  But  here  is  the  proposition,  assuming  that  they  had  a 
right  to  the  last  resort,  a  resort  to  the  highest  court  of  the  country; 
assuming  that,  then,  do  you  not  abridge  that  right  by  enforcing  an 
intermediate  judgment?     How  about  that  constitutional  proposition? 

Mr.  Bacon.  You  will  observe  that  it  is  not  an  inflexible  thing  that 
any  ciirrier  considering  itself  wroncred  may  by  appeal  to  the  courts  have 
the  order  suspended  during  the  pendency  of  the  proceedings  if  the 
court,  on  an  inspection  of  tne  record,  is  of  the  opinion  that  the  action 
of  the  Commission  is  wrong;  that  it  proceeds  either  upon  an  error  of 
law  or  is  unreasonable  upon  the  facts  of  the  case.  It  is  made  the  duty 
of  the  court  by  this  bill  in  such  cases  as  that  to  suspend  the  operation 
of  the  law  until  the  question  is  adjudicated. 

Mr.  Richardson.  By  injunction? 

Mr.  Bacon.  The  bill  docs  not  prescribe  that  it  shall  be  done  by 
injunction.  It  makes  it  the  duty  of  the  circuit  court  if,  on  an  inspec- 
tion of  the  record,  it  is  clearly  of  the  opinion  that  the  order  is  illegal 
or  is  unreasonable  to  suspend  the  order  pending  the  proceedings.  Let 
me  read  a  copy  of  that — — 

Mr.  Richardson.  What  is  the  difference,  then,  between  that  and 
the  original  plan  of  letting  it  first  go  to  the  United  States  circuit  court 
and  let  them  settle  the  question  ?  If  they  have  that  right  to  revise  at 
once,  what  is  the  difference  in  the  position  you  take  and  the  condition 
existing  before,  in  allowing  it  primarily  to  go  to  the  United  States 
circuit  court  and  let  it  be  settlea  there? 

Mr.  Bacon.  To  leave  it  to  the  judgment  of  the  circuit  court  as  to 
whether  that  ruling  shall  be  susi>ended  or  not?  At  present  it  is  not 
enforcible  until  the  validity  of  tne  order  has  been  passed  upon  by  the 
court. 

Mr.  Mann.  That  is  not  the  only  change  you  make. 

Mr.  Bacon.  In  this  connection  allow  me  to  read  you  the  precise 
provision  of  the  bill. 

The  filing  of  a  petition  to  review  an  order  shall  of  itself  suspend  the  effect  of  such 
order  for  thirty  days,  and  the  court  before  which  the  same  is  pending  may  also,  if 
upon  an  insi)ection  of  the  record  it  plainly  appears  that  the  order  proceeds  upon 
some  error  of  law,  or  is  unjust  and  unreasonable  upon  the  facts,  and  not  otherwise, 
suspend  the  operation  of  the  order  during  the  pendency  of  the  proceedings  in  review, 
or  until  further  order  of  the  court. 
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Mr.  Richardson.  Then  if  the  railroads  want  to  take  an  appeal  from 
that  court  it  would  have  to  go  to  the  Supreme  Court,  but  in  the  mean- 
time the  law  will  be  enforced? 

Mr.  Bacon.  If  it  has  not  been  suspended  by  the  circuit  court. 

Mr.  Richardson.  Suppose  the  Federal  circuit  court  sustains  the 
order  of  the  Interstate  Commerce  Commission  and  says  it  is  a  reason- 
able rate,  and  still  the  railroad  is  not  satisfied  and  wants  to  take  it  to 
a  court  of  last  resort — that  is,  the  Supreme  Court  of  the  United  States. 
While  they  were  doing  that  your  order  would  be  enforced,  of  course? 

Mr.  Bacon.  That  is  true. 

Mr.  Mann.  The  bill  specifically  provides  for  that. 

Mr.  Bacon.  The  puipose  of  that  is  to  expedite  proceedings.  As 
you  will  see,  in  the  present  condition  of  affairs  it  is  to  the  interest  of 
the  carriers  to  prolong  proceedings  to  the  utmost  possible  extent,  and 
that  has  been  their  course  right  along.  There  are  cases  now  before 
the  courts  that  have  been  pending  for  nine  years.  There  are  numer- 
ous cases  that  have  been  pending  for  from  five  to  seven  years,  and  the 
railroads  have  pursued  that  course  purposely. 

Mr.  Richardson.  That  would  apply  to  all  courts  throughout  this 
country,  to  complainants  and  defendants  throughout  the  country  in 
general.  There  is  a  general  tendency  on  the  part  of  a  good  many 
parties  to  delay. 

Mr.  Bacon.  That  is  true;  but  it  is  ^eatly  to  the  interest  of  the  rail- 
road companies  to  prolong  this  litigation,  because  during  the  pendency 
of  the  proceedings  it  is  reaping  the  benefit  of  the  rates  which  have  been 
declared  unreasonable  ana  unjust.  It  has  every  incentive  to  prolong 
the  proceedings.  That  is  a  condition  from  which  relief  must  be 
obtained  in  some  way  or  other,  and  it  seems  to  this  committee  which  I 
represent  that  the  only  way  it  can  be  obtained  is  by  the  course  pre- 
scribed in  this  provision,  which  makes  it  to  the  interest  of  the  carrier 
to  expedite  proceedings. 

Mr.  Mann.  You  say  a  case  is  pending  now  between  the  railroad 
company  and  the  Commission  which  has  been  periding  for  nine  years? 

Mr.  Bacon.  There  is  one  case  which  has  been  pending  for  nine 
years;  yes. 

Mr.  Mann.  I  should  think  that  was  a  serious  reflection  upon  the 
Commission. 

Mr.  Bacon.  What  the  cause  may  be  I  am  unable  to  sav. 

Mr.  Mann.  That  is,  if  there  is  any  reason  for  trying  the  case  at  all. 

Mr.  Bacon.  But  from  my  observation  of  the  proceedings  of  the 
Commission  I  have  never  seen  any  reason  or  had  any  reason  to  suspect 
them  of  negligence  or  of  want  of  proper  care  and  proper  exertion  to 
bring  their  cases  to  settlement;  but  you  who  are  lawyers  on  this  com- 
mittee know  very  well  how  easy  it  is  for  a  party  to  postpone  the  trial 
of  a  case. 

Mr.  Mann.  We  know  that  one  party  alone  can  not  postpone  a  case 
forever. 

Mr.  Bacon.  I  will  have  to  refer  you  to  the  reports  of  the  Commis- 
sion. The  report  for  1897  discusses  it  veiy  fully,  and  the  committee 
can  obtain  valuable  information  from  that  report. 

Mr.  Richardson.  I  do  not  see  why  the  same  complaint  does  not 
apply  to  all  other  cases  in  life.  My  observation  is  that  there  is  delay 
on  both  sides,  and  if  you  would  apply  that  drastic  rule  to  all  the  inter- 
ests of  life  there  would  be  a  great  upheaval. 
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Mr.  Bacon.  The  difference  lies  in  the  fact  that  in  these  cases  before 
the  courts  of  the  country  it  is  to  the  interest  of  both  parties  to  secure 
an  early  decision,  but  in  these  cases  I  have  been  referring  to  it  is  to 
the  interest  of  one  party  to  delay  the  proceedings  as  long  as  possible. 

Mr.  Richardson.  I  do  not  know  that  I  agree  with  you  that  it  is  to 
the  interests  of  both  parties  in  cases  in  the  ordinary  courts  to  have  a 
settlement,  to  concluae  the  cases.  I  do  not  think  that  is  the  case  as  a 
matter  of  fact. 

Mr.  Bacon.  It  is  a  question  of  pursuing  the  course  that  will  result 
in  the  less  evil  to  all  parties  concerned,  andwhen  you  balance  the  prob- 
abilities and  the  injustice  imposed  upon  one  party  or  the  other,  vou 
can  not  fail  to  see  that  the  injustice  to  the  public  is  at  least  a  hundred 
times  greater  than  any  possible  injustice  Uiat  may  result  to  the  mil- 
road  company.  In  the  nrst  place,  the  case  of  the  railroad  company 
has  been  considered  by  expert  and  skillful  men  in  that  particular  sub- 
ject, and  their  decision  is  presumptively  correct  The  instances  in 
which  it  would  be  found  to  be  incorrect  would  be  exceedingly  small. 
They  have  been  exceedingly  small  in  the  past 

In  fact  the  cases  in  which  the  Commission  has  been  reversed  have 
been  almost  entirely  upon  the  constiiiction  of  the  law  in  reference  to 
the  power  it  confers  upon  the  Commission  and  not  upon  the  merits  of 
the  decision  of  the  Commission  itself,  with  the  exception  of  the  cases 
ox)ming  under  what  is  known  as  the  long  and  short  haul  section  of  the 
law,  which  has  been  construed  by  the  courts  differently  from  the  way 
it  was  construed  by  the  Commission.  That,  however,  relates  simply 
to  the  extent  to  which  the  section  was  intended  to  control  the  deter- 
mination of  rates  in  relation  to  longer  and  shorter  hauls;  but  as  to  the 
merits  of  a  case,  the  actual  merits  of  a  case  in  which  the  Commission 
has  fixed  any  rate  or  prescribed  any  differential,  as  it  is  termed,  between 
two  competing  rates,  the  Commission  has  never  been  overruled.  It 
has  never  been  overruled  on  a  point  of  ri^ht,  on  a  matter  of  equitv. 

Mr.  Mann.  Do  you  propose  any  amencunent  to  the  long  and  snort 
haul  in  this? 

Mr.  Bacon.  No  amendment  to  that.  That  has  been  purposely  left 
out  in  order  to  have  this  particular  point  determined  by  itself  by  Con- 
gress without  being  complicated  with  any  other  point  in  connection 
with  the  law. 

Mr.  Mann.  The  Interstate  Commerce  Conmiission  makes  one  of  the 
strongest  complaints  against  the  defect  in  that  provision  of  the  law. 

Mr.  Bacon.  There  have  been  several  cases  adjudicated  under  this 
section  which  have  practically  nullified  that  section  of  the  law,  and 
that  needs  attention,  needs  remedy;  but  so  far  as  the  convention  which 
I  represent  is  concerned  we  do  not  propose  to  do  everything  at  once. 
We  want  to  have  this  question  settled  in  the  first  place  as  to  whether 
the  Commission  shall  prescribe  the  rate  to  be  substituted  when  it  finds 
the  existing  rate  wrong,  as  it  did  during  the  ten  years  of  its  existence 
which  I  have  referred  to. 

Mr.  Richardson.  That  is,  in  effect,  that  the  judgments  of  the  Inter- 
state Commerce  Commission  are  presumptively  correct? 

Mr.  Bacon.  That  is  it;  yes. 

Mr.  Richardson.  You  reverse  the  order  of  things;  that  a  man  ia 
supposed  to  be  innocent  until  he  is  proven  guilty, 

Mr.  Bacon.  It  is  hardly  a  question  of  guilt. 

Mr.  Richardson.  Yes;  it  is  parallel 
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Mr.  Bacon.  It  is  a  question  of  dollars  and  cents. 

Mr.  Richardson.  I  understand;  but  the  principle  is  the  same,  the 
ruling  of  all  other  courts  is  against  that  presumption  that  you  are  ask- 
ing for,  until  the  final  couit  passes  upon  it.     It  strikes  me  that  way. 

Mr.  Bacon.  But  you  must  observe  the  distinction  between  the 
enforcement  of  f  reignt  rates  and  the  enforcement  of  contracts  between 
individuals.  The  individual  can  be  protected  while  his  case  is  pending 
by  the  filing  of  a  bond,  and  finally  obtain  justice  and  lose  nothing  by 
the  long  continuance  of  the  case  in  the  courts;  but  in  the  case  of  the 
enforcement  of  freight  rates  the  public  has  got  to  suflfer  continuouslv 
while  these  cases  are  being  determined,  unless  some  relief  is  provided, 
and  that  burden  has  become  to  be  so  great  and  so  extensive  and  so 
general  throughout  the  entire  country  that  it  certainly  should  receive 
the  attention  of  Congress,  and  relief  should  be  provided  if  there  is  a 
possible  way  for  it  to  be  obtained. 

Mr.  Mann.  Do  you  expect  to  give  us  a  lot  of  testimony  showing 
that  this  present  condition  is  very  hard  upon  shippers? 

Mr.  Bacon.  We  do  not  propose  to  present  very  much  testimony  of 
that  character,  although  we  will  present  some;  but  on  that  point  we 
will  depend  upon  the  hearings  that  were  held  before  the  Senate  com- 
mittee on  the  CuUom  bill.  These  principal  provisions  of  our  bill  are 
substantially  the  same  as  the  provisions  in  the  Cullom  bill.  That  case 
was  exhaustively  heard  by  the  Senate  committee  two  years  ago, 
although  action  was  not  reached. 

I  will  proceed  further  with  a  quotation  from  the  report  of  the  Indus- 
trial Commission  on  *'  The  objections  to  power  to  fix  rates  in  advance," 
the  verj'^  question  that  is  before  us.     That  report  says: 

I  would  like  right  here  to  read  a  brief  extract  from  an  editorial 
which  appeared  in  the  Railroad  Review  of  January  18,  a  leading  rail- 
way journal,  on  amending  the  interstate-commerce  law,  which  is  as 
follows: 

Elsewhere  in  this  issue  will  be  found  a  protest  written  by  Mr.  Walker  D.  Hines, 
vice-president  of  the  Louisville  and  Nashville  Railroad,  against  the  proposed  le^la- 
tion  to  amend  the  act  to  regulate  commerce  so  as  to  give  to  the  Interstate  Commerce 
Commission  authority  to  determine  rates. 

Mr.  Hines,  as  a  lawyer,  perceives  great  danger  in  transferring  from  the  owners  of 
the  property  to  the  Interstate  Commerce  Commission  or  to  anv  other  outside 
authority  the  power  of  rate  making,  but  it  is  altogether  possible  tnat  he  is  not  as 
thoroughly  posted  as  to  the  danger  to  railroad  revenues  which  attachea  to  the  present 
method. 

This  is  of  course  a  railroad  view  of  the  subject. 

If  any  tribunal  to  which  such  authority  should  be  committed  should  be  one-half 
as  reckless  with  rates  as  are  the  individuals  at  the  present  in  control,  there  would  be 
such  a  protest  throughout  the  length  and  breadth  of  the  land  as  has  never  yet  been 
heard. 

If  the  only  question  at  issue  was  the  simple  one  of  rate  making  by  the  Interstate 
Commerce  CJommission,  there  would  be  little  difference  of  opinion  on  the  subject.  It 
is  a  mistake  to  suppose  that  the  Commission  desires  this  power  simply  as  a  question 
of  authority.  It  is  only  fair  to  sav  that  so  far  as  they  aavocate  the  amendment  of 
the  law  in  this  particular  it  is  for  the  purpose  of  making  possible  the  administration 
of  the  law  in  accordance  with  the  design  thereof. 

No  denial  whatever  of  the  arbitrary  and  enormous  power  which  the  right  to  make 
freight  rates  imposes  can  be  entertained  for  a  moment.  A  pertinent  question,  how- 
ever, is  as  to  whether  the  exercise  of  such  power  by  irresponsible  railroad  managers, 
as  at  present,  is  reasonable.  If,  according  to  the  statement  of  the  railroad  interests 
themselves,  the  power  to  make  freight  rates  involves  the  right  to  make  or  break  men, 
industries,  and  even  the  prosperity  of  entire  States,  how  great  is  the  necessity  for 
adequate  supervision,  subject  to  appeal  to  the  courts.    This  la  appacoati^  i«fioc:D^viAj\ 
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by  the  more  conservative  representatives  of  the  carriers  themselves,  aa  evidenced  by 
testimony  before  the  Industrial  Commission. 

Under  the  circumstances  at  present  prevalent  this  arbitrary  power  is  exercised  by 
one  partv,  namely,  the  traffic  managers  of  the  railroads  in  mterest,  without  any 
appeal  whatever.  *  *  *  As  against  the  claim  that  the  exercise  by  the  Commission 
of  the  right  to  prescribe  rates  involves  the  transfer  of  all  rate-making  power  for  the 
roads  of  the  country  to  an  administrative  commission,  it  may  be  nrgal  that  during 
the  ten  years  that  this  power  was  supposed  to  exist  no  such  revolutionary  effect  was 
discemable.  So  long  as  the  Commission  is  restricted  to  issuing  orders  only  upon 
complaint  and  after  investigation,  it  is  scarcely  to  be  said  that  the  roads  will  be 
deprived  of  their  right  to  promulgate  rates  in  first  instance  for  themselves.    «    *    ♦ 

The  burden  of  complaint  is  at  the  present  time  that  the  railroads  are  the  sole 
arbiters  as  to  reasonable  rates,  and  it  seems  illogical,  therefore,  however  expe<lient  as 
a  matter  of  policy  it  may  be  for  them,  to  allege  the  injustice  of  such  a  situation  as  a 
ground  for  oojection  to  conferring  rate-making  supervision  upon  a  Government  com- 
mission. 

The  regulation  of  commerce  is  a  large  question.  It  requires  among  other  things 
that  rates  shall  be  equitable  both  to  the  railroads  and  to  the  people.  It  also  includes 
the  adjustment  of  rates  as  between  localities.  It  may  fairly  fje  doubted  if  in  the 
absence  of  the  power  to  say  upon  investigation  what  the  rate  should  be  there  is  any 
hope  of  accomplishing  these  things. 

That  the  law  needs  amending  is  admitted.  How  it  shall  be  amended  is  a  ques- 
tion on  which  there  are  many  divergent  views,  and  in  this  respect  railroad  men 
differ  as  much  as  others. 

I  would  say  in  this  connection  that  the  matter  of  prescribing  the 
proper  rate,  when  the  existing  rate  is  found  to  be  wrong,  is  the  only 

Eractical  method  of  correcting  a  discrimination  that  is  found  to  exist 
etween  two  diflferent  competing  localities.  Unless,  when  the  Com- 
mission has  investigated  a  case  and  found  that  the  rate  is  discrimina- 
tive, it  can  state  what  change  shall  be  made  in  the  rate  by  the  defend- 
ants— in  those  cases,  of  course,  there  will  be  two  or  more  defendants — 
unless  it  can  prescribe  what  rate  shall  be  put  in  force  by  both  defend- 
ants or  all  of  the  defendants  in  relation  to  these  two  particular 
points  in  question  there  can  be  no  remedy  provided  whatever.  If  it 
simply  declares  that  it  finds  the  existing  rate  to  be  wrong  and  orders 
a  discontinuance,  the  discontinuance  of  the  existing  rate  may  be  made 
by  a  very  slight  change  in  either  one  rate  or  the  other,  which  will 
afford  practically  no  relief.  To  give  relief  the  Commission  must  go 
further  and  say  just  what  rate  is  requisite  to  be  made  to  place  the  two 
competing  points  on  an  equality. 

A  case  of  that  kind  came  up  five  or  six  years  ago,  called  the  Eau 
Claire  case,  which  resulted  in  just  that  way.  It  was  a  case  of  dis- 
crimination in  rates  on  lumber  from  Eau  Claire,  Wis.,  and  from 
Winona  and  La  Crosse  to  the  same  points,  those  two  places  being 
points  on  the  Mississippi  River  somewhat  nearer — 100  miles  or  there- 
abouts nearer — to  the  points  of  destination  than  Eau  Claire.  The 
Commission  heard  the  case  and  decided  that  the  existing  differential  in 
rates,  which  was,  1  think,  5  cents  a  hundred  pounds,  if  I  remember 
rightly,  was  too  large,  was  an  unreasonable  difference,  and  that  it 
discriminated  against  the  product  of  lumber  in  the  region  of  Eau 
Claire;  and  the  Commission  declared  that  a  reasonable  difference  in 
the  rates  between  the  points  in  question  would  be  not  to  exceed  2  cents 
a  hundred  pounds. 

One  of  the  railroad  companies,  the  railroad  company  taking  the 
business  from  Eau  Claire,  immediatelv  reduced  its  rates  and  made  its 
differential  2  cents  a  hundred  pounds  instead  of  5  cents  a  hundred 
pounds,  as  compared  with  the  rates  from  Winona  and  La  Crosse.  The 
railroads  taking  the  business  from  Winona  and  La  Crosse  immediately 
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reduced  their  rates  the  same.  A  further  attempt  was  made — an  attempt 
at  negotiation  was  made — to  agree  on  a  differential  to  approach  the 
decision  of  the  Commission,  if  not  to  comply  with  it  entirely;  but  the 
lines  from  La  Crosse  and  Winona  refused  utterly  to  miike  any  change 
in  their  rates  which  would  produce  a  differential  of  less  than  6  cents  a 
hundred  pounds  from  £au  Claire.  And  that  case  stands  in  the  same 
way  to-day,  and  that  country,  that  lumber  country,  is  subjected  to  that 
disadvantage  of  3  cents  a  hundred  p<Jtinds  on  its  lumber  as  compared 
with  the  competing  lumber  section  around  Winona  and  La  Crosse. 

The  Chairman.  They  got  a  lower  rate,  did  they  not? 

Mr.  Bacx>n.  They  got  a  lower  rate,  but  nevertheless  it  was  just  as 
largely  discriminative;  there  was  just  as  much  discrimination  in  tb.^ 
second  case  as  in  the  former. 

The  Chairman.  Was  the  general  shipper  hurt  by  that  or  the 
locality? 

Mr.  Bacon.  The  lumber-producing  interest  in  that  locality  was 
subjected  to  that  disadvantage  unjustly  as  compared  with  the  lumber 
interests  in  another  locality.  The  cases  that  come  before  the  Com- 
mission are  largely  of  that  character — cases  of  discrimination  between 
sections. 

Mr,  Mann.  This  bill  then  would  give  to  the  Interstate  Commerce 
Commission  the  right  to  keep  up  or  raise  rates? 

Mr.  Bacon.  It  has  not  worked  out  in  that  way. 

Mr.  Mann.  It  worked  that  way  in  that  case. 

Mr.  Bacon.  No;  in  this  case  there  would  have  been  no  change  in 
the  rate  whatever  if  the  case  had  not  come  before  the  Commission, 
and  the  ruling  of  the  Commission  would  have  been  to  put  the  rate 
down  from  Eau  Claire  and  not  down  from  La  Crosse  or  W  inona. 

Mr.  Mann.  If  the  company  had  attempted  to  put  it  down  at  the 
other  place,  then  the  Commission  would  have  ordered  them  to  raise  it. 
Woula  not  that  have  followed? 

Mr.  Bacon.  Yes. 

Mr.  Mann.  How  long  would  an  order  of  that  sort  remain  in  exist- 
ence; how  long  a  time- must  elapse  before  a  railroad  company  can 
reduce  its  rates  after  the  Interstate  Commerce  Commission  has  decided 
what  is  the  reasonable  rate  at  a  particular  time  under  this  bill? 

Mr.  Bacon.  I  will  state  that  tne  provision  of  our  bill  is  that  an  order 
of  the  Conmiission  shall  continue  in  force  two  years,  and  if  the  rate 
is  then  changed  by  the  carrier  the  public  has  the  right  to  present  its 
objections  to  the  Commission  ana  have  the  case  considered  by  the 
Commission,  and  pending  its  consideration  the  previous  rate  shall  con- 
tinue in  force. 

Mr.  Mann.  During  that  time,  then,  the  railroad  company  would 
not  be  permitted  to  reduce  its  rates? 

Mr.  Bacon.  Well,  sir,  the  operation  of  the  proceedings  of  the  Com- 
mission has  always  been  in  the  direction  of  reducing  rates. 

Mr.  Mann.  That  is  not  the  case,  Mr.  Bacon,  before  us.  It  is  a 
question  of  power  here.  We  know  that  the  railroad  company  changes 
its  rates  on  grain  from  the  West  several  times  a  year. 

Mr.  Bacon.  Yes. 

Mr.  Mann.  Necessarily  the  rates  are  lower,  I  suppose,  in  the  sum- 
mer time,  when  they  have  lake  competition.     At  any  rate,  they  are 
changed.     Possibly  the  Commission  would  not  require  so  low  a  rate 
in  the  winter  time.    Do  you  say  that  the  railroad  cotu^tvV^uxAkv  ^\& 
bill  could  not  chaoge  their  rate  ? 
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Mr.  Bacx)n.  It  would  not  affect  that. 

Mr.  Mann.  Why  not?    It  fixes  a  reasonable  rate. 

Mr.  Bacon.  It  fixes  a  reasonable  rate  that  may  not  be  exceeded. 

Mr.  Mann.  Is  that  your  bill,  '^That  it  may  not  be  exceeded?"  That 
would  not  change  the  power  now  of  discriminating  rates. 

Mr.  Bac50N.  The  cases  brought  before  the  Ck)mmission  are  always 
those  of  being  too  high  or  discriminating. 

Mr.  Mann.  I  think  sometimes«the  rates  are  too  low;  that  that  is  the 
trouble;  that  they  are  too  low  from  another  point.  Very  often  one 
city  claims  the  rates  are  too  low  to  another  city. 

Mr.  Bacon.  In  these  cases  one  has  been  too  high  or  the  other  too 
low;  but  as  a  general  thing  it  has  been  the  former,  and  the  actual  fact 
has  been  that  m  every  case  of  that  kind  the  rate  has  been  reduced;  the 
higher  rate  has  been  reduced. 

Mr.  Mann.  Under  this  bill,  when  the  Interstate  Commerce  Commis- 
sion fixes  a  rate,  can  the  railroad  company  change  that  rate  within  two 
years'  time? 

Mr.  Bacon.  There  is  nothing  to  prevent  its  reducing  it  except  in 
case  of  relative  rates.  In  cases  of  rates  between  two  competing 
points,  if  one  railroad  reduces  the  other  must  reduce  corresponaingly 
and  preserve  the  differential  which  has  been  prescribed  by  the  Com- 
mission. In  relation  to  the  question  of  reducing  rates  I  would  say, 
however,  that  it  is  no  benefit  to  the  public  to  have  rates  unreasonably 
low;  it  is  no  benefit  to  the  public  to  have  rates  so  low  that  the  rail- 
roads can  not  furnish  proper  service  and  can  not  be  of  the  value  to 
the  public  that  they  woula  be  otherwise;  and  the  purpose  of  this  bill 
is  not  to  reduce  rates;  it  is  to  produce  equality,  equity,  and  rectitude. 

Mr.  Mann.  In  the  language  of  the  bill  '*  to  establish  or  maintain  " 

Mr.  Bacon.  Read  a  little  further,  please. 

Mr.  Mann  (reading): 

The  relation  and  to  prescribe  a  rate  or  rates  to  be  observed. 

Mr.  Bacon.  And  to  prescribe  rates  in  order  to  maintain  the  relation. 

Mr.  Mann.  That  would  be  prescribing  a  rate  which  could  neither 
be  changed  nor  reduced,  bec«,u8e  if  they  could  reduce  it  that  would  not 
maintain  the  relation.  I  do  not  take  any  side  on  the  thing;  I  simply 
call  attention  to  this. 

Mr.  Bacon.  I  beg  to  say  that  it  seems  to  me  to  be  a  far-fetched  con- 
clusion. 

Mr.  Mann.  The  Commission,  under  this  provision,  then,  could  not 
be  effective,  if  they  can  reduce  ad  libitum. 

Mr.  Bacon.  Yes\ 

Mr.  Mann.  That  would  not  affect  at  all,  then,  discriminations  between 
two  points? 

Mr.  Bacon.  If  the  Commission  has  decided  that  discrimination 
between  two  points  must  be  stopped  by  observance  of  a  certain  rela- 
tive difference  in  rates,  that  relative  difference  must  be  maintained. 

Mr.  Mann.  But  you  would  confer  power  to  prescribe  rates. 

Mr.  Bacon.  That  is  the  one  means  by  which  the  differential  can  be 
determined. 

Mr.  Mann.  They  do  not  say  what  the  differential  shall  be. 

Mr.  Bacon.  They  say  what  the  rates  shall  be. 

Mr.  Mann.  If  they  can  reduce  rates  from  one  point,  there  is  no  way 
of  preventing  discrimination. 
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Mr.  Bacon.  The  party  injured  in  such  case  can  bring  a  second  com- 
plaint and  obtain  a  reduction  at  the  competing  point. 

Mr.  Mann.  Not  unless  it  is  more  than  a  reasonable  rate. 

Mr.  Bacon.  It  is  not  only  a  question  of  reasonableness  but  of  jus- 
tice. The  bill  all  through  proceeds  upon  enforcing  reiisonable  and 
just  rates,  just  rates  being  those  that  are  just  with  relation  to  each 
other.  That  is  one  of  the  fixed  principles  of  the  present  interstate- 
commerce  act — that  the  rates  shall  be  reasonable  and  just.  The  word 
"just"  means  just  with  relation  to  each  other. 

Mr.  Mann.  No;  the  word  just,  I  think,  means  just  in  itself. 

Mr.  Bacon.  Just  is  one  word  and  reasonable  is  another.     The  pro- 
ceedings of  the  Commission  have  regarded  the  term  ''  just"  in  that  ser 
tion  of  the  bill  as  relating  to  the  justice  of  relative  rates,  and  the  term 
has  always  been  used  in  that  sense  in  its  opinions. 

Mr.  Adamson.  Do  you  think  that  what  is  a  just  rate  is  not  always 
a  reasonable  rate? 

Mr.  Bacon.  Just  in  relation  to  other  rates;  that  is  the  meaning  of 
the  word  "just." 

Mr.  Adamson.  It  would  be  reasonable  in  regard  to  other  rates  also  i 

Mr.  Bacon.  No;  reasonable  in  itself.  The  rate  must  be  reasonabh* 
in  iteelf  and  it  must  be  iust  in  relation  to  other  existing  rates.  That 
is  the  construction  that  tne  Interstate  Commerce  Commission  has  given 
to  it  m  all  its  cases  in  its  decisions  and  opinions. 

I  wish  to  call  the  attention  of  the  committee  to  another  provision, 
which  has  been  incidentally  referred  to  a  little  more  specifically,  and 
that  is  the  one  by  which  the  evidence  before  the  Commission  m  any 
case  is  to  be  treated  as  evidence  in  the  review  of  the  case  before  the 
circuit  court,  and  also  to  the  fact  that  any  additional  evidence  that 
either  party  may  desire  to  introduce  must  be  taken  before  the  Inter- 
state Commerce  Commission,  the  case  being  referred  back  to  the 
Interstate  Commerce  Commission  to  receive  the  additional  testimony, 
and  certified  up  to  the  court;  the  object  of  this  being  the  necessity  that 
the  full  case  shall  be  developed  before  the  Interstate  Commerce  Com- 
mission, instead  of  a  large  portion  of  it  being  left  to  be  developed 
before  the  court. 

Heretofore  the  carriers  have  often  only  presented  a  part  of  their 
testimony  before  the  Commission,  and  the  Commission  has  decided 
the  case  on  that  testimony,  and  then  the  case  has  gone  up  to  a  court 
and  the  court  has  taken  additional  testimony  and  the  case  decided  by 
the  court  has  been,  conse<]|uently,  an  entirely  different  case  from  the 
one  decided  by  the  Commission.  This  provision  in  the  bill  renders  it 
essential  for  the  parties  to  produce  all  their  testimony  before  the  (Com- 
mission, and  the  court  must  pass  upon  the  case  under  that  testimony 
as  certified  by  the  Commission. 

The  Chairman.  Why  should  you  make  an  innovation  of  that  kind? 
Ordinarily,  in  criminal  affairs  in  the  preliminary  investigation  I  think 
the  defendant  is  not  required  to  develop  his  case  at  all;  neither  is  he 
before  a  grand  jury;  and  yet  when  it  comes  to  the  trial  no  one  would 
say,  it  seems  to  me,  that  he  should  be  prohibited  from  making  a 
defense.  He  may  have  waived  an  examination  and  not  introduced  any 
testimony  in  the  preliminary  hearing.  The  same  way  before  a  Federal 
commissioner  in  all  criminal  matters. 

Mr.  Bacon.  The  particular  reason  for  that  is  that  the  decision  of 
the  Conunission  should  be  given  upon  full  possessiou  oi  t\\^  i^eX&« 
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The  Chairman.  Facts  that  they  have? 

Mr.  Bacx)N.  The  full  facte  of  the  case.  The  Commission  is  clothed 
with  authority  to  make  ite  investigation  and  receive  the  testimony  of 
both  parties. 

The  Chairman.  Yes;  but,  after  all,  it  is  only  preliminary.  Under 
the  provisions  of  the  bill  the  action  of  the  court  is  confirmatory. 

Mr.  Bacon.  The  principal  object  of  that  is  to  obviate  delay.  That 
has  been  one  of  the  means  that  has  been  made  use  of  by  the  carriers 
for  producing  delay  in  the  courte,  and  to  expedite  these  cases  and 
bring  them  to  a  conclusion  at  the  earliest  possible  moment,  it  has  been 
deemed  wise  by  all  who  have  given  study  to  the  subject  to  require  the 
entire  testimony  to  be  taken  ^fore  the  Commission. 

Mr,  Mann.  There  is  one  Interstate  Commerce  Commission  and 
there  are  quite  a  number  of  circuit  courte  and  quite  a  number  of  dis- 
trict judges  who  hold  circuit  courte.  Now,  you  propose  that  all 
testimony  throughout  the  United  States  shall  be  teken  before  one 
commission. 

Mr.  Baoon.  Yes. 

Mr.  Mann.  Instead  of  permitting  it  to  be  taken  before  anj  of  the 
courte,  on  the  ground  that  it  will  expedite  matters  to  take  it  before 
one  commission.  If  you  want  to  take  testimony  relating  to  California 
the  Commission  has  to  go  out  there  and  teke  the  testimony. 

Mr.  Bac50N.  That  is  the  course  pursued  by  the  Commission.  It 
proceeds  to  the  most  convenient  point  for  all  parties  concerned  to 
teke  the  testimony. 

Mr.  Mann.  It  never  goes  where  a  Federal  court  site. 

Mr.  Bacon.  Yes;  but  when  evidence  is  teken  before  the  Commis- 
sion and  the  case  is  appealed  to  the  Federal  court  and  additional  testi- 
mony teken,  it  occasions  additional  delay  in  determination  of  the  case. 

Mr.  Mann.  That  would  not  cause  any  delay  by  the  Commission; 
that  is  the  charge  against  the  court.  I  do  not  suppose  it  causes  any 
additional  delay. 

Mr.  Bacon.  It  affords  an  opportunity  to  the  carrier  who  is  desirous 
of  promoting  delay  to  accomplish  that  purpose. 

Mr.  Mann.  Do  you  think  it  would  permit  any  more  delay  than  to 
permit  the  defendant,  after  a  case  has  been  heard,  to  file  an  affidavit 
saying  he  had  more  testimony  to  teke,  and  then  after  the  circuit  court 
had  certified  to  the  Commission  that  it  needed  this  testimony  and 
directed  the  Commission  to  take  it,  wait  for  the  Commission  to  go  to 
California  to  teke  that  testimony?  Which  would  create  the  most 
delay;  to  do  that,  or  to  allow  the  dourt  to  teke  the  testimony  ? 

Mr.  Bacon.  1  do  not  think  there  would  be  anv  material  difference 
in  such  a  case  as  that;  but  if  this  was  the  law,  tne  actual  working  of 
it  would  be  that  the  carrier  would  present  all  his  testimony  before  the 
Interstete  Commerce  Commission. 

Mr.  Mann.  If  he  wanted  to  delay,  why  should  he? 

Mr.  Bacon.  Especially  it  would  be  his  object,  if  the  order  of  the 
Commission  is  to  be  immediately  effective.  It  would  then  be  to  the 
interest  of  the  railroad  company  to  expedite  it  as  much  as  it  is  to 
the  interest  of  the  public  to  do  so.  Let  me  read  you  what  the  Indus- 
trial Commission  says  under  the  head  of  ''Delay  and  appeals  to  courte." 
It  says: 

InaBmuch  aa  the  final  decision  in  any  important  case  can  not  be  rendered  until 
the  courts  have  passed  upon  the  case,  and  since  the  courts  will  not  accept  the  find- 
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ngs  or  evidence  before  the  Commission  as  final,  it  has  become  more  and  more  com- 
mon for  the  carriers  U)  refuse  to  open  their  cases  in  full  before  the  Commission  at  all. 
*  *  *  The  Commission  thus  is  compelled  to  issue  its  orders  not  upon  a  full  and 
comnlete  hearing  of  the  case,  and  is  obliged,  moreover,  to  have  its  findings  reviewed 
by  the  courts  upon  the  basis  of  entirely  new  considerations.  The  cases  passed  upon 
ori^nally  by  the  Commission,  and  later  by  appeal,  by  the  courts,  may  Ix^,  and  often 
are,  essentially  different.  *  *  *  The  entire  history  of  proceedings  before  the 
Interstate  Commerce  Commission  is  one  of  delay  and  inefficiency  in  the  equitable 
settlement  of  grievances  by  reason  of  the  facts  above  enumerated. 

That  is  the  opinion  of  the  Industrial  Commission  after  a  thorough 
investigation  or  the  subject. 

Mr.  Mann.  May  1  ask — I  do  not  ask  for  an  answer  now,  however — 
for  the  authority  of  Congress  to  confer  upon  the  Commission  this 
power  of  taking  testimony  ? 

Mr.  Bacon.  1  think  you  are  a  better  judge  of  the  authority  of  Con- 
gress than  I  am. 

Mr.  Mann.  I  respectfully  direct  your  attention  to  that.     You  pro- 
pose here  that  a  court  trying  an  original  case  shall  not  take  any  testi- 
"   mony,  it  being  admitted  that  the  Interstate  Commerce  Commission  is 
not  a  court,  and  can  Congress  clothe  it  with  judicial  power? 

Mr.  Bacon.  Not  being  a  lawyer  I  can  not  answer  that  question. 
You  understand  such  a  question  as  that  far  better  than  I  do. 

Mr.  Coombs.  Does  the  idea  that  a  court  can  review  a  commission  of 
this  kind  presuppose  that  it  can  go  into  a  trial  de  novo? 

Mr.  Bacon.  I  do  not  understand  your  question. 

Mr.  Coombs.  Does  not  the  very  jurisdiction  of  the  court,  the  very 
I    idea  that  the  court  has  the  power  to  review  the  case  of  the  Commission, 
suppose  it  goes  into  facts;  is  not  that  inherent? 

Mr.  Bacon.  The  court  is  to  review  the  case  that  has  been  under 
consideration  by  the  Commission.  The  Commission,  it  seems  to  me,  is 
I  entitled  to  have  all  the  evidence  before  it  renders  its  niling,  which  is 
'  to  be  reviewed,  and  it  is  unfair  to  the  Commission,  it  is  unfair  to  the 
complainant,  it  is  unfair  to  the  public,  that  part  of  the  evidence  shall 
be  given  to  the  Commission  on  which  its  ruling  is  to  be  based  and 
then  that  other  evidence  shall  be  submitted  to  the  court. 

Mr.  Mann.  The  review  imposed  in  a  judicial  body  over  commissions 
of  this  kind  is  for  the  ascertainment  of  facts,  to  ascertain  whether  jus- 
tice has  been  done,  to  ascertain  whether  rates  have  been  fixed  com- 
mensurate to  the  amounts  invested,  and  all  of  those  questions,  and  it 
is  held,  as  I  understand  it,  that  that  is  inherent  in  the  courts.  So 
.  when  you  deprive  it  of  its  jurisdiction,  the  right  of  review,  the  facts, 
I  the  right  of  a  trial  de  novo,  it  seems  to  me  you  get  away  from  the  fun- 
damental idea  that  the  court  has  jurisdiction  at  all. 

Mr.  Bacon.  No;  it  still  has  the  power  to  review  the  case  de  novo, 
but  under  evidence  which  has  been  produced  before  the  Commission. 

Mr.  Coombs.  That  is  not  de  novo,  though. 

Mr.  Mann.  Here  is  an  authority  conferred  upon  courts  by  the  con- 
stitution, practically,  a  separate  branch  of  the  Government,  the  courts, 
a  power  which  the  Congress  can  not  tiike  away  from  them.  The  Inter- 
stiite  Conmierce  Commission  savs  a  railroad  has  fixed  a  rate  in  viola- 
tion  of  the  act  to  regulate  commerce.  You  say,  that  question  being 
presented  to  the  court,  the  court  can  not  take  evidence. 

Mr.  Bacon.  The  court  is  particularly  instructed  by  the  provisions 
of  this  bill,  if  further  testimony  is  offered  by  either  party  and  it  con- 
siders that  evidence  important,  to  instruct  the  Commission  to  take  that 
additional  evidence  and  pass  it  up  to  them. 
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Mr.  Mann.  But  you  say  the  court  can  not  take  the  evidence. 

Mr.  Bacon.  That  is  the  provision  of  the  bill  as  it  stands.  It  must 
be  referred  back  to  the  Commission  for  ite  taking  of  the  evidence,  and 
the  Commission  majr  give  an  entirely  different  decision  on  the  receiv- 
ing of  the  entire  evidence. 

Mr.  Mann.  There  is  no  authority  for  it  in  the  bill;  there  is  no  author- 
ity for  it  to  give  any  different  opinion  at  all. 

Mr.  Bacon.  The  bill  certainly  provides  that  after  hearing  the  testi- 
mony it  shall  give  its  opinion  on  the  case. 

Mr.  Mann.  Not  after  the  second  decree. 

Mr.  Bacon.  I  so  understand  it. 

Mr.  Tompkins.  It  must  necessarily  follow  or  else  that  provision 
would  be  void. 

Mr.  Mann.  There  is  no  such  provision  in  the  bill  whatever,  but  if 
there  were  it  would  not  affect  the  question  of  the  constitutional  power 
of  the  legislature  to  say  that  the  couil;  shall  not  take  testimony. 

Mr.  Bacon.  Well,  that  may  be  easily  remedied,  if  it  is  erroneous  in 
point  of  law. 

I  wish  to  read  further  the  statement  of  the  Industrial  Commission 
on  ''Remedies  in  procedure  suggested,"  in  connection  with  this  point. 
The  report  says: 

What  are  the  remedies  proposed  for  the  defects  in  procedure  which  have  been 
above  described  and  which  are  responsible  for  much  of  the  dissatisfaction  with  the 
interstate-commerce  act  as  it  stands?  *  *  *  In  the  first  place,  that  the  burden  of 
appeal  to  the  courts  from  orders  or  findings  of  the  Commission  shall  rest  upon  the 
carriers  rather  than  upon  the  Commission  itself.  In  other  words,  the  Commission 
having  promulgated  its  order,  the  same  shall  become  effective  and  binding  unless  the 
carriers  shall  bring  suit  in  a  United  States  court  within  thirty  days  to  compel  a  review 
of  the  case.  This,  it  is  alleged,  will  operate  to  give  finality  to  the  larger  proportion 
of  the  proct^r-lings  of  the  Commission,  making  them  effective  at  once.  *  *  *  And 
secondly,  thai  the  evidence,  pleadings,  papers,  and  exhibits  taken  before  the  Com- 
mission and  certified  by  its  secretary  shall  be  filed  with  the  court  and  received  in 
evidence.  The  court  may  render  its  decision  upon  the  basis  of  this  evidence,  if  it 
please,  or  it  may  require  that  the  Commission  secure  additional  testimony.  In  any 
event,  however,  such  testimony  or  papers  submitted  by  the  Commission  shall  be 
regarded  as  competent. 

I  will  give  way  at  this  point,  Mr.  Chairman,  in  order  that  another 
gentleman  who  is  here  from  abroad  may  present  his  testimony. 

The  Chairman.  Before  that  I  would  like  to  ask  you  a  question. 
You  speak  of  your  experience  as  a  business  man.  In  this  connection 
let  me  ask  you  what  is  your  business? 

Mr.  Bacon.  I  am  engaged  in  the  grain  commission  business  in  the 
city  of  Milwaukee,,  and  have  been  for  thirty -live  years. 

The  Chairman.  Now,  will  you  not  explain  to  the  committee,  if  you 
please,  some  of  the  hardships;  give  us  some  idea  of  the  wrongs  that, 
m  your  judgment,  are  to  be  remedied  by  this  bill?  Of  course,  you 
understand,  Mr.  Bacon,  in  the  line  of  questions  that  are  asked,  that 
members  ask  you  simply  seeking  light  and  in  no  other  spirit.  We 
want  gentlemen  who  have  studied  this  question  and  understand  it  in 
all  of  its  bearings  to  enlighten  us,  and  especially  with  regard  to  cer- 
tain particular  mattei*s  that  we  have  less  information  about,  perhaps, 
than  others.  So  I  wish  you  would  give  the  committee  some  idea  of 
the  character  of  wrongs  and  of  the  remedies. 

Mr.  Bacon.  The  wrongs  are  of  two  kinds.  In  the  first  place,  the 
wrongs  of  discrimination.  These  pertain  particularly  to  business 
men 
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The  Chairman.  Right  there.  All  discriminations  are  prohibited 
under  existing  law,  are  they  not? 

Mr.  Bacon.  They  are  prohibited. 

The  Chairman.  And  there  are  penalties  that  may  be  urged  against 
those  who  indulge  in  them  under  existing  law? 

Mr.  Bacon.  They  are  in  the  case  of  rebates;  but  in  the  case  of  pub- 
lished mtes  which  are  discriminative,  the  only  remedy  is  by  means  of 
complaint  before  the  Interstate  Commerce  Commission  and  showing 
the  Commission  the  fact  of  the  discrimination  in  those  published  rates. 

The  Chairman.  The  more  serious  and  frequent  complaint  in  regard 
to  discriminations  are  complaints  of  rebates? 

Mr.  Bacon.  They  are  not  the  more  serious  in  their  effects;  they  are 
serious  as  between  individuals  only.  But  the  other  class  of  discrimi- 
nations is  serious  between  communities.  They  debar  certain  commu- 
nities from  a  share  in  the  trade  to  which  they  are  naturally  entitled. 
The  direction  of  trade  is  controlled  by  the  rates  prescribed  by  the  rail- 
road companies. 

The  Chairman.  Take  the  large  interests  from  a  city  like  Milwau- 
kee, in  the  grain  trade.  They  are  there  in  the  nature  of  rebates,  are 
they^  not? 

Mr.  Bacon.  No;  they  are  more  in  the  nature  of  discriminations 
against  localities.  The  Milwaukee  Chamber  of  Commerce  brought  a 
case  before  the  Commission  on  the  ground 

The  Chairbian.  I  was  asking  you  the  discriminations  on  these  rates 
on  traffic  originating  at  Milwaukee.  What  is  the  character  of  those 
discriminations — rebates  ? 

Mr.  Bacon.  There  are  discriminations  in  rebates  on  business  origi- 
nating in  Milwaukee. 

The  Chairman.  Are  those  discriminations  that  the  community  of 
Milwaukee  would  complain  of? 

Mr.  Bacon.  Yes,  a  part  of  them;  not  nearly  so  much  as  in  the  dis- 
criminations in  the  published  rates,  more  especially  from  points  in  the 
West  from  which  Milwaukee  derives  its  business,  and  to  points  in  the 
West  to  which  its  merchandise  is  shipped. 

The  Chairman.  You  mean  discrimmating  published  rates  that  would 
favor,  for  instance,  Chicago  rather  than  Milwaukee? 

Mr.  Bacon.  More  particularly  Minneapolis.  The  rates  to  and  from 
Milwaukee  and  Chicago  between  the  points  in  the  West  and  those 
places  are  uniform,  though  the  distance  to  Milwaukee  is  less  than  to 
Chicago.  It  is  a  well-established  policy  of  the  railroads  to  make  the 
rates  uniform  to  those  two  places,  and  there  are  certain  circumstances 
which  prevent  its  operating  unjustly  toward  Milwaukee;  but  the 
injustice  Milwaukee  suffers  from  is  the  disproportionate  rate  charged 
from  points  in  the  extreme  West,  where  grain  is  produced  largely,  to 
Milwaukee  as  commred  with  Minneapolis. 

The  Chairman.  Minneapolis  gets  tne  better  rates? 

Mr.  Bacon.  Minneapolis  gets  the  better  rates,  and  we  brought  a 
case,  which  I  spoke  of  a  moment  ago,  before  the  Interstate  Commerce 
Commission,  and  the  Commission  decided  in  our  favor  and  declared 
that  the  rates  to  Milwaukee  were,  from  certain  territory,  from  2  to  3 
cents  too  high  as  compared  with  the  rates  existing  at  the  same  time 
from  the  same  territory  to  Minneapolis.  But  Milwaukee  got  no 
benefit  from  this  decision,  because  it  was  given  out  just  about  the  time 
that  this  decision  of  the  Supreme  Court  was  given  which  declared  that 
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the  Commission  had  no  power  to  prescrioe  what  change  should  be 
made  in  rates  when  it  found  that  existing  rates  were  unreasonable  or 
discriminating.  The  railroad  companies  declined  to  obey  the  order, 
and  the  Milwaukee  Chamber  of  Commerce  summoned  the  railroad 
companies  to  appear  before  the  Commission  and  show  cause  why  they 
should  not  comply,  but  their  simple  defense  was  that  they  were  unable 
to  agree  among  themselves  upon  a  less  differential  in  rates  than  already 
existed.  That  injustice  and  that  burden  has  been  borne  up  to  the 
present  time,  and  will  always  have  to  be  borne  unless  some  cnange  is 
made  in  this  law.  And  that  is  only  one  case  of  a  score  of  them  that 
have  come  to  my  personal  knowledge  during  the  last  few  years. 

The  Chairman.  On  those  products  that  ^o  from  Minneapolis  east- 
ward is  there  any  rate  that  is  compensative  or  that  evens  up  the 
general  charge  that  Milwaukee  merchants  would  have  to  suffer  from? 

Mr.  Bacon.  That  question  was  considered  by  the  Commission  in 
the  determination  of  the  case,  and  it  was  decided  to  the  contrary.  It 
was  decided  that  in  order  to  place  Milwaukee  on  an  equality  this 
difference  which  it  prescribed  should  be  made,  and  it  reaffirmed  this 
order  when  this  second  hearing  was  held,  but  no  attention  was  paid 
to  it.  1  will  not  say  no  attention,  because  a  very  slight  reduction  in 
the  rate  to  MilwauKee  was  made  by  the  seveml  companies  at  that 
time,  varying  from  a  cent  to  a  cent  and  a  half  a  hundred  pounds; 
whereas  the  difference  should  be  2  to  3  cents  to  place  Milwaukee  on 
an  equality.  And  the  effect  of  that  was  practically  nothing,  for  the 
reason  that  the  difference  prescribed  by  the  Commission  was  barely 
sufficient  to  place  the  two  markets  on  an  equality,  and  the  result  was 
that  Milwaukee  suffered  just  as  much  after  the  partial  reduction  as 
before  any  reduction  was  made,  and  the  tendency  in  favor  of  Minne- 
apolis continued  just  as  great  as  before,  because  the  difference  made 
was  insufficient  to  affect  the  route  or  the  destination  of  the  grain  from 
the  point  of  origin  as  betwe^en  these  two  competing  markets. 

Mr.  Mann.  Is  it  not  a  fact  that  nearly  every  large  city  of  the  coun- 
try claims  that  the  railroads  running  into  it  discrimmate  against  them? 

Mr.  Bacon.  A  great  many  of  them  do,  and  that  is  what  the  Com- 
mission is  for — to  determine  such  questions,  to  hear  the  evidence  of 
the  parties  who  complain  of  discrimination  and  determine  whether  it 
exists  or  not. 

Mr.  Coombs.  What  has  been  the  effect  of  the  action  of  the  Commis- 
sion upon  freight  and  bringing  about  a  better  condition  for  shippers, 
generally  speaking?     Has  it  been  an  instruments 

Mr.  Bacon.  During  the  period  when  it  exercised  its  authority  of 
prescribing  a  rate  to  be  substituted  it  was  thoroughly  satisfactory. 

Mr.  Coombs.  But  I  am  speaking  about  the  general  results  that  have 
been  brought  a)>out  since  this  came  into  existence. 

Mr.  Bacon.  That  is  what  1  refer  to.  The  results  were  very  satis- 
factory during  the  ten  years  I  have  referred  to,  but  since  then  they 
have  been  very  unsatisfactorv. 

Mr.  Adamson.  I  take  it  that  if  one  point  is  charged  a  little  higher 
than  another  point  for  the  same  distance  it  is  claim^  as  a  discrimina- 
tion unless  justified  by  some  local  condition. 

Mr.  Bacon.  As  a  general  thing,  yes. 

Mr.  Adamson.  What  conditions  justify  such  a  differential,  aside  from 
competition  and  the  bulk  of  the  business? 

Mr.  Bacon.  Distance  is  taken  into  consideration  for  one  thing. 
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Mr.  Adahson.  But  I  say  the  same  distance. 

Mr.  Baoon.  The  rates  are  so  intertwined  with  each  other  from  one 
part  of  the  country  to  another  that  they  all  have  to  be  taken  into 
consideration. 

Mr.  Adamson.  That  is  what  I  am  trying  to  find  out. 

Mr.  Baoon.  Take  shipping  grain  from  me  country  I  refer  to  to  Mil- 
waukee and  Minneapolis.  The  rates  to  Milwaukee  and  Minneapolis 
have  a  certain  difference  one  over  the  other.  The  rates  to  the  sea- 
board from  Milwaukee  and  Minneapolis,  which  is  the  final  destination 
of  most  of  the  grain,  have  a  certain  difference.  That  difference 
should  be  equal  in  each  case — that  is,  the  rate  on  grain  to  Milwaukee 
and  from  Milwaukee  to  the  seaboard  should  be  equal  to  the  rate  on 
grain  from  the  same  point  of  origin  to  Minneapolis,  added  to  tiie  rate 
from  Minneapolis  to  the  seaboara. 

Mr.  Mann.  You  entirely  eliminate  Lake  Superior, 

Mr.  Bacon.  No;  MinneapK)lis  uses  Lake  Superior. 

Mr.  Mann.  But  vou  are  simply  speaking  of  the  railroad  rates;  you 
should  remember  that  Minneapolis  has  a  longer  route. 

Mr.  Bacon.  I  know  that.  The  water  rat^  really  control  the  rate 
by  the  railroad. 

^  Mr.  Adamson.  If  the  two  points  you  mentioned  are  practically  equal 
distances  from  the  coast,  I  would  like  to  know  what  all  the  reasons  are 
that  could  be  urged  to  justify  a  discrimination  against  one  or  in  favor 
of  the  other? 

Mr.  Bacon.  Where  the  distance  is  practically  equal  I  could  not  give 
you  any  good  reason  why  discrimination  shoula  exist. 

Mr.  Adamson.  The  great  trouble,  I  think,  that  people  complain  of 
is  about  rates.  I  do  not  know  whether  your  new  plan  of  letting  the 
Commission  fix  rates  would  remedy  it;  I  want  to  ask  you  about  it. 
When  I  practiced  law  in  the  South,  south  of  the  Potomac  and  south  of 
the  Ohio  had  what  they  called  basic  points.  I  do  not  know  whether 
they  have  the  same  plan  now  or  not,  but  in  effect  I  think  it  is  the 
same. 

Mr.  Bacon.  Largely  the  same,  yes. 

^  Mr.  Adamson.  Tnere  are  certain  cities  that  have  the  same  rate  from 
either  point  in  that  territory,  whether  their  trade  goes  backward  or 
forward  from  one  to  the  other,  and  some  of  my  constituents  have  made 
cases  and  laid  them  before  the  Commission  and  they  have  died  before 
they  were  adjusted  in  the  courts.  They  present  this:  They  say.  You 
start  in  Washington  with  a  rate  the  same  as  New  Orleans,  ana  you 
climb  uphill  until  you  get  halfway  to  Charlottesville,  or  Danville,  or 
whatever  town  it  may  oe,  when  you  go  down  again  until  you  reach 
that  point;  and  then  after  reaching  CSiarlottesvule  or  Danville  you 
climb  up  again  until  you  get  halfway  to  Greeneville,  or  Atlanta,  or 
whatever  place  it  is,  and  ttien  you  go  down  again  until  you  reach 
Atlanta  and  strike  the  same  rate  of  freight;  and  then  vou  climb  up 
until  you  get  halfway  to  Montgomery  or  Opelika;  and  then  you  climb 
over  another  moun&m  of  rates  between  Montgomery  and  Mobile; 
and  then  another  one  between  Mobile  and  New  Oneans,  and  vice  versa, 
back  again.  That  may  be  an  exaggerated  statement,  but  I  understand 
cases  like  that  are  in  the  books. 

Mr.  Bacon.  It  is  precisely  cases  like  that  that  the  committee  is 
intended  to  remedy,  that  they  are  to  hear,  and  they  are  to  decide  and 
determine  and  prescribe  what  change  shall  be  made  in  the  rate  in  order 
to  make  them  ]ust  and  equitable. 
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Mr.  Adamson.  The  business  men  in  those  cities  that  call  thoraselves 
competitive  6v  basic  points  say  they  are  distributing  points,  suv  they 
do  a  great  deal  of  business,  and  they  say  the  circumsbince  justifies 
them  in  having  a  better  rate  than  the  little  towns  along  the  line.  I 
want  to  know  in  the  first  place  what  you  think  about  a  condition  of 
that  kind,  and  in  the  secona  place  if  your  plan  provides  how  that  can 
be  remedied. 

Mr.  Bacon.  It  can  only  be  remedied  in  that  way.  The  milroads 
have  various  interests  of  their  own  to  serve,  and  in  fixing  i-ates 
between  competitive  points  they  are  governed  more  by  the  proliable 
distribution  of  business  than  they  are  b}^  questions  of  equity  and 
right.  Hence  the  necessity  of  bringing  these  cases  before  a  competent 
tribunal  that  can  consider  all  the  circumstances  in  relation  thereto  and 
settle  them  upon  principles  of  equity. 

Mr.  Adamson.  Is  it  pi-actical  and  desirable  for  the  general  good 
that  there  should  be  a  literal  enforcement  of  the  long  and  short  naul 
idea  as  to  these  cities  and  as  to  these  little  towns  in  between? 

Mr.  Bacon.  That  is  too  large  a  question. 

Mr.  Adamson.  It  is  one  you  ought  to  think  about,  and  one  the 
people  are  thinking  about. 

Mr.  Bacon.  It  has  been  one,  as  you  know,  that  has  received  a  great 
deal  of  attention  during  the  past  fourteen  years,  and  one  on  which 
there  has  never  been  any  substantial  agreement  reached. 

Mr.  Adamson.  I  supposed  you  were  conversant  on  all  those  things? 

Mr.  Bacon.  I  have  studied  that  question  and  have  a  settled  opinion 
in  regard  to  it. 

Mr.  Adamson.  What  is  it? 

Mr.  Bacon.  It  is  that  the  principle  as  laid  down  in  the  interstate- 
commerce  act  should  be  earned  out. 

Mr.  Adamson.  As  to  the  little  towns? 

Mr.  Bacon.  Yes;  but  that  has  been  overturned  by  the  Supreme 
Court  upon  the  ground  that  elements  of  competition  change  the  cir- 
cumstances and  the  conditions,  using  the  term  of  the  section  itself, 
which  are  to  be  considered,  whereas  the  Commission  has  determined 
that  railroad  competition  should  not  be  considered;  that  water  compe- 
tition alone  is  the  one  that  changes  the  conditions  and  circumstances 
under  which  that  section  of  the  law  can  l>e  overruled. 

Mr.  Adamson.  Then,  your  opinion  of  the  other  question  I  asked. 
In  the  event  that  the  Commission  should  be  given  the  power  with 
which  you  think  it  ought  to  be  vested,  will  the  complainant  whom  I 
described  have  any  more  hope  of  relief  than  they  now  have? 

Mr.  Bacon.  I  think  not,  on  this  particular  point,  because  this  bill 
does  not  propose  to  make  a  change  in  the  long  and  short  haul  section, 
the  long  and  short  haul  clause. 

The  Chairman;  Does  it  not  make  a  change?  Suppose  the  Commis- 
sion should  adopt  this  idea  with  regard  to  the  long  and  short  haul 
clause,  would  it  not  result  in  an  entire  change  of  our  business  system; 
would  it  not  do  away  with  distributing  points,  sav,  like  Milwaukee, 
and  would  not  the  merchandise  go  directly,  say,  from  the  great  center, 
a  center  like  Chicago  or  New  York,  to  the  villcge,  and  not  to  Milwau- 
kee at  all  ? 

Mr.  Bacon.  I  think  not,  sir.  The  long  and  short  haul  provision 
simply  prevents  intermediate  points  from  being  chaiged  a  gioater  rate 
than  the  terminal  point.     Business  is  naturally  concentrated  at  great 


INTEBSTATE-OOMMEBOE   LAW.  29 

centers,  and  the  application  of  the  long  and  short  haul  principle  never 
can  overcome  that  natural  law,  that  natural  tendency. 

The  Chairman.  The  hour  for  adjournment  has  arrived  and  the 
committee  will  be  in  recess  until  to-morrow  morning  at  10.30. 

Adjourned. 


Thursday,  April  10, 1902. 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hepburn 
in  the  chair. 

STATEMENT  OF  ME.  E.  P.  BACON— Continued. 

Mr.  Bacon.  Mr.  Chairman,  following  up  a  question  which  was  asked 
yesterday'  in  regard  to  the  matter  of  requiring  full  testimony  in  cases 
brought  before  the  Interstate  Commerce  Commission  and  appealed  to 
the  circuit  court  to  be  laid  before  the  Commission,  I  have  taken  pains 
to  get  a  legal  opinion  upon  that  question,  which  1  wish  to  submit.  It 
reads  as  follows: 

The  ordinary  rule  is  that  when  a  case  is  appealed  from  a  lower  court  no  testimony 
whatever  can  be  taken  in  the  higher  court.  This  is  universally  true  of  appeals  from 
the  firciiit  court  of  the  United  States  to  the  circuit  court  of  appeals  or  to  the  Supreme 
Court  of  the  United  States.  It  is  also  true  of  all  admiralty  cases.  If  the  record  m 
the  court  below  is  used  at  all  in  the  appellate  court,  that  record  can  neither  be  added 
to  nor  subtracted  from.  If  testimony  has  been  improperly  excluded  in  the  court 
below,  the  case  is  remandefl  to  that  court  for  further  hearing. 

The  provision  in  this  bill  as  to  the  taking  of  additional  testimony  was  drawn  in 
analogy  to  the  practice  l)efore  the  General  Appraisers.  Whenever  a  question  arises  as 
to  the  rate  of  duty  to  \ye  imp<ised,  the  importer  can  file  a  protest,  and  the  Board  of 
General  Appraisers  then  takes  testimony  and  passes  upon  the  protest.  If  the  ship- 
per or  the  Government  desires  to  question  the  correctness  of  the  <lecision  of  the 
Boanl  of  Appraisers,  an  appeal  is  taken  to  the  circuit  court.  If  now  either  party 
wishes  to  take  additional  testimony,  this  must  be  taken  before  one  of  the  appraisers. 

I  also  wish,  in  confirmation  of  a  statement  I  made  yesterday  that 
there  was  a  case  pending  in  the  Supreme  Court  that  has  been  pending 
for  a  period  of  nme  years,  to  cite  the  case  referred  to.  It  is  the  case 
of  the  United  States  v.  The  Missouri  Pacific  Railway  Company,  begun 
in  the  United  States  circuit  court  in  1893.  It  is  still  pending  in  the 
United  States  Supreme  Court.  That  was  begun  nine  years  ago.  It 
was  brought  by  the  Attorney-General  upon  request  of  the  Interstate 
Commerce  Commission  on  complaint  of  Wichita,  Kans.,  shippers. 

The  Chairman.  Do  you  know  anything  about  the  hi.story  of  that 
case;  do  you  know  who  is  responsible  for  that  astonishing  delay? 

Mr.  Bacon.  I  am  not  familiar  with  the  details  of  that  case. 

Mr.  Mann.  I  think  that  case  is  not  reported  by  the  Commission  as 
a  pending  case  in  their  last  few  annual  reports. 

Mr.  Bacon.  The  case  was  not  heard  before  the  Commission.  It  was 
carried  directly  to  the  circuit  court,  taken  directly  into  the  circuit 
court,  at  the  request  of  the  complainants,  who  made  their  complaint  to 
the  Commission,  it  being  the  desire  of  the  complainants  that  it  should 
be  tried  in  the  court  rather  than  before  the  Commission,  and,  in  accord- 
ance with  the  provisions  of  the  interstate-commerce  act,  the  Com- 
mission undertook  the  prosecution  of  the  case  through  the  Attorney- 
GeneraL     What  the  status  to-day  is  I  am  unaware. 
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Mr.  Mann.  They  purport  to  give  a  list  every  year  of  the  civil  cases 
that  are  pending.     Is  that  one  in  that  list? 

Mr.  Bacon.  1  could  not  sav  whether  it  was  on  the  list. 

Mr.  Mann.  They  reported  last  year  that  they  had  11  civil  cases 
pending  throughout  the  United  States.  That  is  this  year;  the  report 
is  in  January. 

Mr.  Bacon.  I  have  a  memorandum  of  two  cases  that  had  been  eight 
years  in  the  courts  which  have  been  decided.  One  is  the  case  of  the 
Interstate  Commerce  Commission  v.  The  East  Tennessee,  Virginia 
and  Georgia  Kailway  Company  et  al.,  begun  in  the  United  States 
circuit  court  in  April,  1893,  and  decided  by  the  Supreme  Court  in 
Api'il,  1901.     That  is  known  as  the  Chattanooga  case. 

The  Chairman.  Are  you  familiar  with  the  history  of  that  case? 
Do  vou  know  the  reason  for  the  dela^y  there? 

Mr.  Bacon.  That  case,  I  believe,  involved  the  question  of  the  con- 
struction of  the  fourth  section  of  the  law  which  is  commonlv  termed 
the  ''long  and  short  haul"  section.  There  has  been  a  diflFereiice  of 
opinion  between  the  Commission  and  the  courts  as  to  the  construction 
01  that  section,  arising  from  the  question  as  to  what  constitutes  a  dif- 
ference in  circumstances  and  conditions  under  which,  by  that  section, 
the  Commission  is  authorized  to  suspend  the  operation  of  the  rule. 
The  Commission  in  this  case  did  not  consider  that  the  competition 
involved  was  such  as  to  change  the  circumstances  and  conditions  suf- 
ficiently to  require  the  suspension  of  the  operation  of  that  section. 

There  was  one  other  case  before  the  court  at  the  same  time,  involv- 
ing the  same  question  in  another  court — a  United  States  coui*t — and 
the  two  cases  were  somewhat  dependent  upon  each  other,  which  is  a 
partial  reason  for  the  long  continuance  of  that  case.  Another  case 
which  occupied  eight  years  was  The  United  States  Interstate  Com- 
merce Commission  v.  The  Clyde  Steamship  Company  et  al.,  begun  in 
the  United  States  circuit  court  in  May,  1893,  and  decided  by  the  United 
States  Supreme  Court  in  1901,  called  the  Georgia  commission  case. 

I  wish  also  to  refer  to  the  illustration  which  was  used  yesterday, 
which  seems  to  be  rather  a  misleading  one  in  relation  to  the  putting 
into  efi'ect  of  the  decision  of  the  Commission  before  the  case  has  been 
adjudicated  before  the  courts,  the  illustration  being  that  it  was  pitw- 
tically  hanging  a  man  and  then  tr3^ing  him  afterwards.  Now,  while 
apparently  there  is  some  analogy,  that  will  not  bear  analysis.  The 
fact  is  that  the  defendant  in  this  case  is  deprived  of  his  liberty  while 
the  case  is  being  adjudiciited  in  the  same  manner  that  a  criminal  is 
deprived  of  his  liberty  while  his  trial  is  in  progress. 

Now,  I  will  yield  the  floor  to  the  representative  of  the  National  Hay 
Association,  asking  the  privilege  at  a  later  time  to  conclude  my  remarks 
on  the  subject. 

STATEMENT  OF  ME.  JOHN  B.  DAISH,  OF  WASHINGTON,  D.  C. 

Mr.  Daish.  Mr.  Chairman  and  gentlemen,  I  represent,  as  chairman 
of  a  special  committee  to  appear  l^fore  you,  the  National  Hay  Asso- 
ciation. This  association  is  an  organization  of  shippers,  some  700  in 
number,  resident  in  the  various  portions  of  the  United  States,  with  a 
membership  extending  from  Massachusetts  to  the  Indian  Territory  and 
from  Virginia  to  California. 

This  committee  consists  of  the  following  members:  John  B.  Daish, 
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Washington,  D.  C^  George  C.  Warren,  Saginaw,  Mich.;  J.  W.  Sale, 
BlufFton,  Ind.;  C.  S.  Bosh,  Fort  Wayne,  Ind.;  Charles  England,  Balti- 
more, Md.  Owing  to  business  reasons,  Mr.  England  is  the  only  mem- 
ber able  to  be  present  on  this  occasion,  although  others  may  appear 
before  you  later. 

These  hay  people — and  I  am  one  of  them,  for  the  reason  that  I  have 
an  interest  in  a  concern  in  this  city  which  handles  hay — have  had  a 
peculiar  experience  under  this  interstate-commerce  law.  Before  going 
into  that  experience  1  wish  to  answer,  if  possible,  a  couple  of  ques- 
tions which  were  asked  on  yesterday  and  the  day  before  with  regard 
to  certain  matters.  If  1  understand  the  question  correctly  asked  by 
one  of  the  gentlemen,  it  was  in  this  shape:  Taking  the  first  ten  years 
of  the  history  of  the  Interstate  Commerce  Commission,  how  many  of 
their  decisions  dealt  with  the  question  of  the  reasonableness  of  rates 
in  proportion  to  the  entire  number?  It  is  repoited,  on  page  16  of  the 
eleventh  annual  report,  which  is  the  report  for  1897,  referring  to 
unreasonable  and  unjust  rates,  that  "of  the  136  formal  orders  made  in 
suits  actually  heard  from  the  date  of  its  institution  until  1897, 68  have 
prescribed  a  change  in  rates  for  the  future,"  making  about  one-half  of 
the  number  of  all  the  cases  at  that  time  dealing  with  unreasonable  and 
unjust  rates. 

Our  experience  is  now  in  the  state  of  going  on.  It  is  not  a  past 
experience,  and  it  was  indicated  by  one  of  the  members  yesterday  that 
the  committee  wanted  the  actual  observation  and  experience  of  work- 
ing under  this  act.  I  trust  it  will  not  be  tedious  to  review  shortly  the 
history  of  hay  as  a  transportation  feature.  I  do  not  care  to  go  into  it 
fully  at  all,  but  simply  enough  to  give  you  an  outline  of  what  we  have 
been  through  from  1887 until  the  present  time.  In  conformity  with  the 
act  the  carriers  have  put  forth  wnat  is  called  a  classification;  that  is, 
certain  articles  go  first  class,  or  double  first  class,  and  others  go  second 
class  and  third  class,  and  so  on  all  the  way  down  to  the  lowest  class, 
which  is  the  sixth  class.  From  1887  to  1900,  with  a  short  period 
intervening  of  about  six  weeks  in  1894,  hay  was  transported  at  this 
lowest  or  sixth  class  rate,  25  cents  per  100  pounds  from  Chicago  to 
New  York. 

Shortly  prior  to  January  1,  1900,  for  the  various  railroads  in  the 
territory  south  of  the  Great  Lakes  and  extending  from  the  Mississippi 
River  to  the  Atlantic  Ocean  on  the  east,  this  committee  determined 
that  it  was  for  the  best  interests — I  suppose  of  the  carriei's — I  do  not 
know — to  place  hav  in  the  fifth  class,  and  that  rate  is  30  cents  per 
100  pounds  from  Chicago  to  New  York.  Not  only  was  a  change  made 
at  that  time  in  the  rate  of  transpoiiiation  of  hay,  but  1  think  also  of 
some  800  other  articles. 

This  was  felt  to  be  an  injustice.  This  advance  from  25  cents  to  30 
cents  was  felt  to  be  an  injustice  and  a  discrimination  against  hay  as  a 
shipping  commodity.  The  chairmen  of  our  various  committees 
appeared  before  the  oflScial  classification  committee  and  protested. 
They  said:  *' You  are  wrong;  you  will  not  have  hay  moved" — but  all 
without  avail. 

The  matter  subsequently  was  taken  up  with  the  Interstate  Commerce 
Commission  and  a  petition  very  like  a  bill  in  equit}^  was  presented  to 
the  Commission  ana  filed  on  the  6th  of  last  August.  Issues  were  joined 
and  testimony  was  taken  on  behalf  of  the  complainants  about  the  middle 
of  November.    Testimony  for  the  carriers  was  given  i\i  iViSa  cate^  \w 
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December.  The  case  was  argued  commencing  on  the  14th  of  February, 
and  of  course  the  decision  in  that  case  is  not  yet  rendered.  What  I  have 
already  stated  is  practically  the  history  leading  up  to  the  present  time. 
I  take  it  that  now  it  becomes  reasonable  and  right  that  we  should  spec- 
ulate on  first,  what  would  be  our  position  as  complainants  in  this  case 
were  it  not  for  the  decisions  of  the  Supreme  Court  in  1897 — what 
would  be  our  position  presuming  that  we  had  a  decree  in  our  favor  at 
this  time — and  then  what  would  be  our  position,  and  all  the  way  along, 
in  the  position  of  carriers  under  the  proposed  amendment  to  this  act? 

Suppose,  now,  that  we  have  a  decree  or  order  in  our  favor,  and  that 
the  year  instead  of  being  1902  is  1896.  The  Conmiission,  in  accord- 
ance with  the  statute,  oraers  the  several  carriers  to  cease  and  desist 
from  charging  the  unlawful  rate  on  hay.  The  carriers  naturally 
would  say — it  is  their  side  of  the  case:  "The  Commission  are  wrong; 
hay  is  not  being  discriminated  against.  If  we  see  fit  to  carry  gram 
from  Chicago  to  New  York  for  15  cents  or  17i  cents  per  hundred 
pounds,  that  is  our  business,  and  we  can  carry  hay  for  25  cents  or 
80  cents,  and  that  is  also  our  business;  and,  gentlemen  of  the  Commis- 
sion, while  we  respect  your  views,  you  are  seriously  in  error,  first 
upon  the  facts  and  secondly  upon  the  law;  therefore  we  will  see  you 
enforce  this." 

They  retain  the  rate  at  30  cents  per  100  pounds  on  hay  between 
Chicago  and  New  York.  The  Commission  think  they  are  right  and 
they  proceed  to  the  circuit  court,  and  the  case  is  entitled  "The  Inter- 
state Commerce  Commission  v.  The  Liake  Shore  and  Michigan  South- 
ern and  other  railroads."  The  object  of  proceeding  there  is  to  compel 
in  some  way,  shape,  or  form  obedience  to  that  order.  There  it  lies 
for  such  length  or  time  as  the  counsel  can  prevail  upon  the  court  to 
stay  matters.  We  all  know  how  that  can  be  done,  on  plea  of  illness 
of  counsel,  or  other  reasons  can  be  given. 

Now,  presume  that  the  ruling  of  the  circuit  court  is  that  the  Inter- 
state Commerce  Commission  is  right;  but  right  or  wrong,  it  is  imma- 
terial for  the  sake  of  this  illustration.  The  case  goes  to  the  court  of 
appeals  and  from  there  to  the  Supreme  Court  of  the  United  States, 
and  it  is  immaterial  for  this  illustration  whether  the  contention  of  the 
Interstate  Commerce  Commission  on  the  petition  of  the  hay  associa- 
tion is  correct  or  not.  Considemble  time  has  elapsed  pending  these 
sevemi  appeals  and  reports.  In  the  meantime  hay  has  oeen  carried, 
and  the  freight  has  been  exacted  at  the  rate  of  30  cents  per  100  pounds 
from  Chicago  to  New  York,  and  from  points  east  of  Chicago  it  takes 
a  propoi-tionate  rate.  Of  course  there  is  this  chance  as  well,  that  the 
carrier  may  have  said,  "  We  were  not  justified  in  advancing  this  rate." 

Mr.  Richardson.  Does  not  the  railroad  give  a  bond  when  it  takes 
that  appeal? 

Mr.  Daish.  No,  sir. 

Mr.  Richardson.  To  the  circuit  court! 

Mr.  Daish.  No,  sir;  I  understand  not. 

Mr.  Richardson.  The  rule  is  different  there,  then^  from  all  other 
rules  in  appeals  taken  to  the  courts  of  appeals.  £very  one  of  them 
requires  a  bond. 

Mr.  Daish.  I  so  understand. 

Mr.  Richardson.  How  do  they  get  up  there?  Do  they  not  give 
some  security  for  costs? 

Mr.  Daish.  I  think  not.  They  may  give  a  security  for  costs,  but 
certainly  no  security  to  indemnify  any  shipper  on  the  excess  charged. 
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Now,  then,  presume  that  the  upper  court  should  determine  that  we 
were  right  in  our  contentions,  ouppose  now,  and  it  is  possible  as  I 
was  about  to  state,  that  the  company  had  thought  the  judgment  of  the 
Interstate  Commerce  Commission  correct,  and  that  the  contention  of 
the  original  complaint  was  right.  Under  those  circumstances  they 
would  obey  the  order  of  the  Commission,  and  hay  would  be  transported 
at  25  cents  per  100  pounds.  I  am  not  familiar  with  statistics  showing 
the  number  of  orders  which  the  carriers  have  refused  to  obey.  I  have 
heard  it  stated,  however,  on  fairly  good  authority,  that  between  1887 
and  1900  there  had  been  issued  against  carriers  22  formal  orders  or 
decrees,  and  that  of  those  22  orders  but  7  had  been  obeyed  by  the  rail- 
road companies. 

Now,  let  us  transfer  the  case  to  another  period  of  time,  and  instead 
of  considering  1896  consider  what  might  oe  done  now.  The  carrier 
knows,  as  we  know,  that  the  Supreme  Court  of  the  United  States  has 
said  that  the  Interstate  Commerce  Commission  can  say  to  Mr.  Rail- 
road: **  You  have  done  wrong  in  the  past,  but  neither  we  as  a  Com- 
mission nor  any  other  body  outside  of  Congress  can  prescribe  the  rate 
for  the  future.  No  court  can  say  an3'^thing  to  you  about  what  rates 
you  shall  charge  on  or  after  this  or  any  subsequent  date.  You  have 
taken  from  the  pockets  of  the  people  an  unjust  and  unreasonable 
charge,  but  we  can  not  prohibit  you  from  doing  it  in  the  future, 
because  the  Supreme  Court  of  the  United  States  has  said  that  we  can 
only  determine  what  was  wrong  in  the  past;  and  while  we  strongly 
recommend  to  you,  and  in  fact  order  and  decree  you,  to  cease  and 
desist  from  charging  this  unreasonable  rate,  yet  we  can  not  compel 
you  to  do  it." 

Well,  what  would  we  all  do  under  those  circumstances?  The  father 
says  to  his  little  boy:  ''Boy,  you  were  wrong  in  telling  that  story." 
The  boy  tells  another  one;  and  I  don't  know  how  it  is  with  most  boys, 
but  I  know  that  what  I  got  for  doing  that  when  I  was  a  child  was  1 
got  whaled.  The  Interstate  Commerce  Commission  can  say  to  the 
earners,  *' You  are  wrong,  but  we  can  not  whale  you.  You  can  keep 
on  and  do  as  you  please.  I  will  endeavor  to  use  my  best  arguments 
to  show  you  that  you  are  wrong.  We  have  been  all  through  this  case, 
and  we.have  heard  testimony  for  two  or  three  weeks,  and  we  have 
weighed  carefully  all  the  interests  involved.  We  know  there  is  a  large 
stretch  of  country  to  be  considered  and  that  the  amount  of  the  traffic 
is  enormous,  and  we  have  weighed  all  that,  and  we  do  not  think  that 
the  circumstances  and  conditions  to-day  justify  your  charges  in  this 
particular  case." 

But  the  carrier,  or  any  one  of  us,  would  simply  say,  ''If  I  can  get 
30  cents  I  am  not  going  to  take  25  cents."  It  is  a  business  proposi- 
tion. In  fact  this  entire  subject  of  interstate  commerce  is  more  a  Dusi- 
ness  proposition,  it  seems  to  me,  than  it  is  a  legal  one.  I  will  agree 
with  anyone  that  there  are  certain  legal  features  connected  with  it, 
certain  matters  that  constitute  a  law  to  be  considered,  but  it  is  a 
straightforward  business  proposition,  with  an  eye  to  the  interests  not 
only  of  the  public  but  to  the  interests  of  the  carriers. 

Mr.  Richardson.  Will  you  allow  me  to  interrupt  you  there  for  a 
moment? 

Mr.  Daish.  Certainly. 

Mr.  RiCHAKDSON.  According  to  your  theory  that  you  have  just  been 
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advancing  about  hay,  supposing  that  you  had  the  authority,  as  you 
are  contending  now,  to  have  a  summary  judgment  and  execution;  that 
is  what  you  are  contending  for? 

Mr.  Daish.  Yes,  sir. 

Mr.  Richardson.  And  then  let  the  appeal  go  along  outside  of  that. 
Suppose  you  had  that,  and  the  Commission  had  fixed  the  rate  at  30 
cents,  and  the  railroad  were  to  take  an  appeal  and  finally  get  up  to  the 
Supreme  Court  of  the  United  States,  and  the  Supreme  Court  of  the 
United  States  should  say  that  the  Commission  was  wrong.  You  would 
have  gone  on  in  the  meantime,  and  you  had  fixed  the  rate  at  25  cents. 
What  would  you  do  in  the  matter  of  your  error,  in  case  the  court  was 
right? 

Mr.  Daish.  There  is  no  provision  in  the  fourth  amendment  for  a 
case  of  that  kind. 

Mr.  Richardson.  But  common  justice  would 

Mr.  Daish.  I  am  coming  to  that  point.  The  common  justice  of  the 
hay  case  is  this,  that  for  thirteen  years  hay  was  carried  at  25  cents  per 
100  pounds,  and  that  was  one  of  the  arguments  advanced  before  the 
the  Commission,  that  if  it  could  have  been  carried  for  thirteen  years 
for  25  cents  it  can  be  continued  to  be  carried  at  that  price.  There  is 
no  provision,  as  I  take  it,  in  the  proposed  amendment  to  provide  for 
the  case  which  you  have  cited. 

Mr.  Richardson.  Then  would  it  not  mean  this,  that  you  had 
improperly  and  utterly  without  law  made  that  railroad  take  rates  that 
you  could  not  possibly  refund? 

Mr.  Daish.  That  is  right. 

Mr.  Richardson.  I  thought  so. 

Mr.  Daish.  But  at  the  present  time  the  law  is  such  that  they  make 
us  pa}^  rates  that  they  can  not  possibly  refund. 

Mr.  Richardson.  One  wrong  does  not  justify  another. 

Mr.  Daish.  Yes,  that  is  true;  but  in  the  case  cited  it  is  our  ox  which 
is  being  gored  and  in  the  other  case  it  would  be  their  ox  that  was  being 
gored. 

The  Chairman.  Before  you  leave  that  illustration  you  gave,  I  want 
to  ask  you  what  would  be  the  difference  in  the  compensation  for  haul- 
ing a  carload  of  hay  or  grain  at  the  rate  of  25  cents  and  at  th^  rate  of 
30  cents;  or  17  cents  and  25  cents? 

Mr.  Daish.  The  minimum  weight  of  a  carload  of  hay  is  20  tons, 
though  the  maximum  is  much  more;  but  the  average  weight  is  22,000 
pounds,  or  11  tons.  Figuring,  however,  on  the  mmimum  weight,  the 
freight  charge  from  Chicago  to  New  York  would  be  $60  for  a  "car  of 
hay  or  straw.  The  maximum  weight  for  a  carload  of  grain,  the  aver- 
age 36-foot  car,  is  40,000  pounds.  At  17i  cents  that  would  be  f 70. 
At  the  time  the  petition  was  filed  the  rate  was  15  cents,  making  the 
rate  per  car  from  Chicago  to  New  York  on  either  gmin  or  hay  about  $60. 

Mr.  Corliss.  What  is  it  now? 

Mr.  Daish.  Now  it  is  17^  cents. 

Mr.  Corliss.  And  that  corresponds  with  the  increase  made  in  the 
rate  on  hay  ? 

Mr.  Daish.  No;  that  is,  I  take  it,  a  winter  rate.  It  was  put  into 
effect  about  October  21. 

Mr.  EcKHART.  A  published  rate? 

Mr.  Daish.  Yes,  a  published  rate. 

Mr.  Mann.  That  is  not  the  rate  that  they  charge. 
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Mr.  Daish.  We  had  something  to  say  on  that  subject  in  the  hay 
case,  namely,  that  the  mtes  on  grain  were  not  according  to  the  pub- 
lished tariff,  but  less,  and  I  would  not  want  to  stand  here  and  say  that 
we  proved  it  conclusively,  but  from  some  developments  since  our  hear- 
ing it  has  been  shown,  I  think,  that  certain  parties  are  accorded  special 
rates  on  grain. 

Mr.  Mann.  It  was  admitted  in  the  Chicago  hearings  recently  that 
everybody  was  accorded  special  rates. 

Mr.  Daish.  That,  I  thiuK,  refers  to  certain  cities.  I  doubt  seriously 
if  there  are,  and,  in  fact,  I  will  state  from  what  I  know  of  the  grain 
business  of  this  city  that  no  cut  rates  are  in  force  in  Washington,  nor 
have  there  been  in  five  or  six  years,  at  least. 

Now,  to  come  back  to  this  supposed  order  and  decree  in  favor  of  the 
Hay  Association  at  the  present  time.  As  I  said,  the  carrier  feels  that 
he  is  not  compelled  to  do  a  certain  thing — namely,  to  transport  hay 
from  Chicago  to  New  York  for  25  cents — and  just  as  naturally  as  he 
feels  that  he  is  not  compelled  to  do  it,  just  so  naturally  is  it  human 
nature — and  I  do  not  blame  him  for  it — not  to  do  it.  If  the  merchant 
can  sell  his  goods  for  $1.50,  he  will  not  sell  them  for  $1.40.  If  the 
street  cars  could  get  10  cents  per  passenger,  they  would  not  sell  six 
tickets  for  a  quarter.  There  are  certain  things  that  dominate  busi- 
ness, and  one  of  those  things,  aside  from  what  my  neighbor  may  do, 
aside  from  straight  competition,  is  some  rule  of  law  or  action  which 
may  compel  me  to  do  a  certain  thing. 

Now,  transfer,  by  way  of  supposition  a^in,  this  decree  in  favor  of 
the  complainants,  and  presume  that  this  bill  which  we  have  been  con- 
sidering has  become  a  law.  The  order  in  that  case  is  slightly  different, 
bears  at  least  a  different  name,  from  what  it  would  bear  to-day,  and  it 
takes  effect  on  a  particular  day,  not  less  than  twenty  days  beyond  the 
time  that  the  order  is  promulgated.  The  Interstate  Commerce  Com- 
mission, we  will  suppose,  enters  its  decree  and  serves  it  upon  the  10th 
of  a  given  month,  and  so  it  will  go  into  force  and  effect  on  the  1st  of 
the  succeeding  month.  Presume,  now,  two  things:  Either  that  the 
judgment  of  the  Commission  is  radicallv  wrong,  that  so  seriously  are 
they  wrong  that  he  who  runs,  and  he  who  looks  over  the  record,  could 
see  that,  or  that  it  would  not  take  an  attorney  or  a  man  of  any  par- 
ticular abilit}^  at  all,  but  it  would  take  merely  a  business  man,  and 
suppose  they  are  almost  absolutely  wrong,  and  ought  to  know  it  them- 
selves, what  may  the  carrier  do  under  this  act? 

He  proceeds  to  the  circuit  court,  shows  to  the  circuit  court  that  this 
decree  is  not  in  accordance  with  the  facts;  that  it  is  diametrically  oppo- 
site to  what  was  shown  by  both  parties  to  the  original  proceecnng, 
and  that  it  is  utterly  and  absolutely  contrary  to  the  law.  Thirty  days 
then  intervene,  and  if  it  appears  to  the  circuit  court  within  that  thirty 
days  that  the  Commission  is  absolutely  wrong,  that  the  case  is  anything 
that  I  suppose  it  to  be,  the  circuit  court  may  suspend  the  operation  oi 
that  order.  Furthermore,  suppose  some  serious  change  happens^  as 
it  may  happen,  in  the  shipment  of  a  single  article.  Take  some  article 
that  does  not  move  in  large  quantities,  and  suppose  there  was  some 
new  method  of  transporting  that,  some  new  way  of  getting  more  into 
a  car,  the  carrier  has  a  right  under  this  act  at  any  time  to  come  for- 
ward, not  only  within  the  twenty  da3^s  or  thirty  days  succeeding,  but 
fully  to  the  extent  of  the  three  years'  time  for  which  the  order  shall 
be  in  force  and  effect,  and  ask  the  Commission  to  &vi^)^^\id.  ox  xsiodiVj 
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their  decree  in  a  certain  case  rendered  on,  say,  the  10th  day  of  this 
month  that  I  have  supposed. 

Suppose,  however,  that  instead  of  its  appearing  that  the  Commission 
is  radically  wrong,  that  it  is  a  close  case,  that  it  is  a  case  about  which 
honest  and  upright  men  would  differ;  suppose  it  is  more  a  question  of 
judgment,  or  more  a  question  of  belief  in  witnesses  who  are  very  close 
together,  and  yet  there  is  a  little  line,  a  fine  line  of  division,  and  one 
man  will  say,  *'I  believe  that  Smith  told  the  truth,"  and  another  will 
say,  "I  believe  that  Jones  is  talking  more  honest" — ^suppose  it  is  a 
close  case.  The  circuit  court  would  have  jurisdiction  first,  and  it 
would  be  heard  there  and  then  go  on  up  through  to  the  Supreme 
Court  of  the  United  States. 

Right  here,  as  a  broad  line  of  demarcation  between  the  law  as  it 
exists  to-day  and  the  law  as  it  exists  under  this  method,  it  will  be 
recalled  that  it  was  asked,  or  practically  asked,  what  would  be  the 
status  of  a  charge  under  the  present  act.  At  the  present  time  this 
status  would  be  30  cents,  because  the  carrier  says,  *'  I  refuse  to  do  it 
at  25  cents."  Under  the  act,  presuming,  as  I  have  presumed  all  along, 
a  decree  in  favor  of  the  complainants,  the  charge  must  of  necessity  be 
25  cents.  Suppose,  upon  the  other  hand,  that  the  decree  of  the  Com- 
mission after  the  passage  of  this  act  is  a  correct  one  and  in  favor  of 
the  complainants.  The  carrier  may  again  go  into  the  circuit  court 
and  follow  the  same  line  of  procedure.  There  is  a  third  horn  to  this 
dilemma,  and  it  prevails  all  the  way  through,  not  only  in  1896,  but 
as  well  at  the  present  time,  and  would  also  if  the  present  proposed 
amendment  should  become  a  law. 

If  the  shipper  proceeds  upon  complaint  before  the  Interstate  Com- 
merce Commission,  and  it  is  decidea  there  by  reason  of  the  facts  or 
law  that  the  complaint  is  not  well  founded,  the  shipper  has  absolutely 
no  remedy  before  the  court  in  that  case.  The  fact  was  referred  to 
yesterday  that  almost  all  of  the  cities  complain  of  discrimination 
against  that  particular  city.  There  have  been  quite  a  number  of  such 
cases.  Baltimore  fears  that  New  York  has  a  better  rate.  Some  of 
the  Southern  cities,  cities  farther  south,  think  that  Baltimore  has  a 
better  rate  than  they  do.  Boston  thinks  that  New  York  is  not  entitled 
to  her  present  low  rate  on  grain,  because  it  cuts  the  Boston  people 
out  of  the  export  business. 

But  suppose  a  case  of  that  kind,  suppose  the  Boston  people,  for 
example,  say,  **  We  are  being  discriminated  against,"  and  suppose  that 
after  a  complaint  and  hearing,  extending  over  from  three  to  five  or 
six  months,  the  Commission  should  determine  that  the  Boston  people 
are  wrong.  It  is  the  highest  place  to  which  the  Boston  people  can 
go.  They  can  not  appeal  to  the  circuit  court,  nor  the  court  of  appeals, 
nor  the  Supreme  Court  of  the  United  States,  nor  any  other  place.  It 
is  a  peculiar  thing  that  the  original  act  provided  for  appeals  on  behalf 
of  the  carrier  alone,  probably  a  wise  provision.  But  suppose  that  the 
Commission  should  aecide  in  favor  of  the  complainant — and  I  have 
considered  the  term  *' complainant"  all  along  to  refer  to  the  shipper 
or  dealer  and  not  to  a  railroad,  although  uiere  are  cases,  you  will 
recollect,  before  the  Commission  where  one  carrier  has  brought  suit 
against  another — it  seems  to  me  that  unless  the  Commission  should 
be  radically  wrong  it  would  be  to  the  best  interests  of  all  of  the 
parties  concerned. 

It  was  asked  what  has  been  the  effect  of  the  present  interstate-com- 
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merce  act.  On  behalf  of  the  National  Hay  Association — and  the  board 
of  directors  are  well  aware  of  about  what  I  shall  present  to  this  com- 
mittee on  this  occasion,  and  the  greater  portion  of  the  membership 
have  also  been  notified,  scattered  though  they  be — we  consider  the 

E resent  interstate-commerce  act  one  of  the  best  acts  on  the  statute 
ooks.  For  the  ten  years  immediately  preceding  1897  there  was 
peace  and  harmony,  but  it  seems  to  us  that  since  1897  there  has  been 
more  cutting  of  rates  and,  I  personally  believe,  more  underbilling,  and 
that  the  conditions  extant  to-day  in  the  general  shipping  woria  are 
worse  than  they  were  prior  to  the  enactment  of  this  statute  simply 
because  of  the  want  of  enforcement  of  the  statute. 

Mr.  Coombs.  In  what  way  does  the  cutting  of  rates  hurt  the 
shipper? 

Mr.  Daish.  It  does  not  hurt  the  man  who  has  the  rate,  but  it  hurts 
his  competitor. 

Mr.  Coombs.  How? 

Mr.  Daish.  Suppose,  for  example,  Mr.  Bacon  to  be  a  shipper  from 
Chiaigo,  and  myself  to  be  his  confrere  or  brother  on  the  board  of 
trade.  Suppose  Mr.  Smith  in  New  York  desires  a  little  grain — 50  or 
100  cars.  The  published  tariff  is  17i  cents.  Then  suppose  that  a 
special  rate,  for  example,  be  made  to  Mr.  Bacon  at  14^  cents.  Mr. 
Smith  can  buy  the  grain  of  Bacon,  Mr.  Bacon  can,  as  we  say,  split  the 
freight  rate,  give  Smith  a  cent  and  a  half  per  100  pounds  advantage, 
keep  a  cent  and  a  half  for  himself,  and  I  can  not  deal  with  him. 

Mr.  Coombs.  You  mean  with  reference  to  competition  between  mid- 
dlemen that  one  would  have  an  advantage  over  another? 

Mr.  Daish.  That  is  one  result. 

Mr.  Coombs.  That  is  about  the  substance  of  it. 

Mr.  Daish.  That  is  one  result. 

Mr.  Coombs.  I  asked  you  because  I  do  not  understand  these  ques- 
tions much. 

Mr.  Daish.  Well,  the  question  of  cut  rates  and  advantages  comes 
entirely,  or  largely,  under  the  head  of  discrimination. 

Now,  discrimination,  as  I  understand  it,  in  interstate-commerce 
business  is  of  three  kinds:  First,  a  discrimination  against  a  particular 
article  of  trafBc;  second,  the  discrimination  a^inst  a  particular  local- 
ity, and,  third,  a  discrimination  against  individuals. 

To  illustrate:  I  have  been  referring  in  this  hay  case  to  a  discrimina- 
tion against  a  particular  commodity.  Suppose,  for  example,  that  the 
rate  on  sixth-class  commodities  from  Cleveland  to  New  "York  is  21i 
cents.  Suppose  the  rate  on  second-class  commodities  from  Saginaw, 
Mich.,  to  New  York  is  27i  cents.  Now,  the  distance,  if  I  recollect  the 
mileage  correctly,  from  Cleveland  to  New  York  is  593  miles,  and  from 
Saginaw  to  New  York  is  702  miles.  It  may  be — I  do  not  say  that  it 
is,  though  it  would  seem — that  the  6  cents  additional  for  that  108  or 
109  miles  is  a  pretty  heavy  charge;  and  presuming  that  one  of  those 
charges  is  too  heavy,  the  other  is  too  light  in  comparison  with  the 
former.  That  would  constitute  a  discrimination  against  a  locality. 
The  man  who  had  grain  or  hay  or  some  other  commodity  at  Cleveland 
for  shipment  to  New  York  would  be  enabled  to  put  his  commodity  in 
the  market  at  a  relatively  less  basis,  a  very  much  less  basis,  than  a 
party  who  had  his  commodity  in  Saginaw  and  wished  to  have  it  deliv- 
ered in  New  York. 

As  for  discrimination  between  persons,  which  is  the  third  class  of 
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discriminations  as  I  have  mentioned  them,  that  would  be  where  two 
forties,  to  use  the  language  of  the  act,  ''under  substantially  similar 
circumstances  and  conditions,"  two  persons  in  the  same  town,  engage 
practically  in  the  same  class  of  business,  one  of  them  receiving  a  rate 
to  a  certam  town  of,  say,  20  cents,  and  the  other  being  compelled  to 
pay  a  rate  of  25  cents.  The  former,  as  we  would  say  in  business, 
would  have  the  bulge  on  his  competitor.  The  former  would  be  buy- 
ing all  the  grain  at  this  little  crossroads  because  he  could  pay  to  his 
farmer  friends  a  quarter  of  a  cent  or  a  half  a  cent  or  a  cent  a  bushel 
more.  The  latter,  the  man  who  would  have  to  pay  the  higher  rate, 
had  better  close  up  his  place  and  go  out  of  business,  because  he  would 
not  be  on  an  equal  footing.  I  do  not  mean  in  regard  to  his  talents  and 
his  ability  to  do  business,  but  because  <rf  his  inability  to  compete  with 
the  other  merchant,  whether  on  goods  coming  out  from  the  city  or 
going  into  the  city. 

Suppose  the  case  of  a  dry-goods  merchant.  Freight  is  an  inconsid- 
erable thing  with  dry  goods,  but  suppose  that  one  merchant  should  be 
compelled  to  pay  30  cents  a  hundrea  pounds  to  bring  dry  goods  to  his 
place,  and  his  neighbor,  bringing  a  greater  number  of  carloads  than 
the  first  man,  would  be  allowed  to  have  it  come  through  at  15  cents  per 
hundred  pounds.     Manifestly  there  is  an  injustice  to  the  first  party. 

The  Chairman.  Now,  suppose  the  larger  rate  is  a  fair  rate.  Sup- 
pose that  30  cents  is  a  fair  rate  to  the  carrier.  The  other  man  gets 
Ms  goods  shipped  at  15  cents.  He  is  able  to  sell  that  much  more,  and 
the  public,  his  customers,  get  that  benefit.     Who  should  complain? 

Mr.  Daish.  There  is  nothing  wrong  with  that,  Mr.  Chairman,  I 
take  it,  except  the  last  few  words  of  what  you  have  said,  "The  public 
gets  the  benefit."    They  do  not.     My  experience  is  that  they  do  not. 

The  Chairman.  You  say  the  customers  of  a  man  doing  business  get- 
ting a  15-cent  rate  do  not  get  the  benefit? 

Mr.  Daish.  The  party  who  pays  the  15-cent  rate  gets  the  benefit,  as 
a  rule. 

The  Chairman.  Do  not  his  customers  get  it? 

Mr.  Daish.  No,  sir;  I  think  not. 

The  Chairman.  Then,  there  is  no  harm  done,  is  there,  in  the  com- 
petition, or  to  the  competition,  of  the  second  man? 

Mr.  Daish.  There  is  no  harm  to  the  man  who  receives  the  15-cent 
rate,  but  the  man  who  pays  the  30  cents  must  go  out  of  business  sooner 
or  later. 

The  Chairman.  But  if  this  man  who  gets  the  lower  rate  does  not  give 
an  advantage  to  his  customers-^-he  sells  to  his  customers  just  as  though 
he  was  paying  30  cents — and  how  does  that  affect  their  relative  or 
respective  businesses? 

Mr.  Daish.  I  perhaps  should  change  my  remark  a  little.  I  do  not 
mean  to  say  that  he  does  not  give  any  of  it  to  the  public;  but  he  does 
not  give  much.  There  is  just  a  quarter  of  a  cent  or  an  eighth  of  a 
cent  or  a  sixteenth  of  a  cent  which  may  be  necessary  to  split  a  cargo 
of  grain,  and  a  sixteenth  of  a  cent  per  bushel  is  a  comparatively  small 
portion  of  the  cargo,  and  it  has  been  stated  by  the  public  press  that 
comparatively  a  small  proportion  of  the  grain  goes  at  the  published 
rates,  and  so  far  as  I  know 

Mr.  Mann.  It  is  openly  conceded  that  the  grain  rate  from  Chicago 
for  the  last  year  has  not  been  the  published  rate,  but  that  everybody 
has  shipped  ^rain  at  a  less  rate  than  the  published  rate.  There  was  no 
preference  given  to  anyone. 
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Mr.  Daish.  Well,  1  will  say  this,  that  I  know  shippers  in  Chicago 
who  are  to-day  paying  the  published  rates. 

Mr.  Mann.  They  may  be  to-day;  they  were  not  yesterday.  They 
have  just  had  an  exhaustive  hearing  on  this  subject  in  Chicago,  and 
the  Interstate  Commetce  Commission  reported  that  the  special  rates 
were  given  to  anybody  and  everybody  without  any  preference. 

Mr.  CooiiBS.  I  confess  ray  ignorance  about  these  things.  Suppos- 
ing, as  you  say,  for  certain  things  that  one  man  was  paying  20  cents 
for  100  pounds  for  certain  shipments  to  certain  places.  Wow,  there  is 
a  discrimination  made  in  favor  of  some  one,  and  a  rate  is  given  to  him 
of  15  cents.  Now,  if  that  is  put  into  operation  and  practiced,  as  it 
must  be,  does  not  that  in  itself  have  a  tendency  to  reduce  freights 

generally  all  along  the  line  on  those  particular  things,  and  all  along 
ae  line  would  not  that  naturally  be  the  tendency? 

Mr.  Daish.  1  think  it  would,  in  a  measure.  There  is  a  general 
tendency,  and  has  been  for  a  number  of  years,  for  freight  rates  to  be 
reduced.  Freight  rates,  generally  speaking,  are  probably  less  to-day 
than  they  have  oeen  for  a  number  of  years.  There  has  been  a  gradual 
decline.  This  is  shown,  in  a  way,  by  the  decrease  of  the  ton-per-mile 
rate. 

Now,  this  question  of  cut  rates  1  have  referred  to 

The  Chairman.  If  it  will  not  disturb  you,  I  would  like  for  you  to 
make,  for  the  purposes  of  our  record  here  and  for  the  benefit  of  the 
members  of  the  committee,  your  argument  in  behalf  of  yourcomplaint 
with  regard  to  the  hay,  as  snown  by  the  illustration  of  the  hay  and  the 
grain.     As  I  understood  you,  you  paid — I  say  you 

Mr.  Daish.  That  is  rignt. 

The  Chaibman.  You  paid  $60  per  car  for  your  hay? 

Mr.  Daish.  Yes,  sir. 

The  Chairman.  The  grain  dealer  paid  $70  for  his  car.  Now,  what 
is  the  complaint? 

Mr.  Daish.  I  argued  that  case  quite  fully  before  the  Interstate 
Commerce  Commission.  I  understand  that  my  argument  leading  up 
to  that,  and  the  entire  case,  has  not  3'ct  been  transcribed  by  the 
reporter.  I  can  submit  that  as  an  entirety  or  go  into  the  figures  at 
the  present  time,  as  the  committee  may  wish. 

The  Chairman.  You  will  have  it  in  a  few  days? 

Mr.  Daish.  I  do  not  care  to  juggle  with  figures  unless  I  know  posi- 
tively the  basic  figures  upon  whicn  I  argue.  I  might  make  a  mistake 
with  respect  to  the  facts,  and  I  would  prefer  to  submit  that  in  writing, 
or  at  least  to  get  some  data  which  I  have  in  my  office  on  that  matter. 
I  shall  be  pleased  to  submit  to-day  or  to-morrow  a  written  statement 
covering  that  subject. 

I  will,  however,  say  this,  that  while  it  appears  that  $60  is  the  rate 
for  a  carload  of  hay  from  Chicago  to  New  York,  and  $70  is  the  rate  for 
a  carload  of  grain,  the  carrier  transports  twice  as  much  grain  as  hay. 
That  calls  for  some  increased  cost.  Then  when  you  ascertain  the  num- 
ber of  cars  which  will  make  up  a  tmn  load,  and  figure  the  value  of  car- 
rying a  train  of  hay  or  a  train  of  grain  from  Chicago  to  New  York, 
the  figures  are  practically  these,  that  the  revenue  derived  from  a  train 
load  of  ^rain  is  about  $3,200,  while  the  revenue  derived  from  a  train  load 
of  hay  IS  $4,100. 

Just  one  word  more,  if  you  please,  at  this  time,  and  then  I  shall  ask 
to  give  way  to  a  gentleman  here  from  outside  of  the  city.     I  wish  to 
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say  this  in  regard  to  cut  rates;  cut  rates  not  only  affect  the  individual, 
not  only  affect  Smith  and  Jones,  competing  parties  in  Chicago,  but 
suppose  that  the  rates  from  .Toilet  to  Kankakee  are  practically  the  same 
as  from  Chicago  to  the  seaboard.  Suppose,  then,  that  instead  of  the 
17i-cent  rate  from  Chicago  to  New  x  ork  it  is  thade  15  cents,  an  ele- 
vator at  Joilet  and  Kankakee  and  other  places  paying  17i  cents,  the 
grain  will  go  by  Chicago,  and  these  smaller  places,  even  though  they 
may  have  mrge  elevators,  will  not  do  any  business. 

Mr.  Mann.  Does  not  the  present  law  absolutely  cover  the  question 
of  cut  rates? 

Mr.  Daish.  Yes,  sir;  but  it  is  on  the  question  of  enforcement  of  that, 
1  take  it 

Mr.  Mann.  We  have  nothing  to  do  with  the  enforcement  of  the  law. 
You  should  address  yourself  to  the  Interstate  Commerce  Commission, 
which  has  full  authority  now  to  pursue  all  inquiries  in  reference  to 
cut  rates. 

Mr.  Daish.  If  you  will  refer  to  the  recent  proceedings  in  Chicago, 
in  Kansas  City 

Mr.  Mann.  I  refer  to  the  law.  You  are  not  asking  any  change 
here  with  reference  to  cut  rates,  as  I  understand. 

Mr.  Daish.  1  was  simply  answering  the  question  asked  me.  The 
bill  does  not  deal  with  cut  rates. 

Mr.  Richardson.  Let  me  ask  you  about  the  legal  procedure  under 
this  bill  that  you  are  advocating.  1  think  it  is  important  in  this  mat- 
ter as  to  how  you  proceed  in  court. 

Mr.  Daish.  Yes,  sir. 

Mr.  Richardson.  As  to  the  rights  of  plaintiff  and  defendant.  Now, 
as  I  understand  from  you,  when  the  Commission  certifies  to  the  civil 
courts  its  decision  and  the  rate  that  it  has  fixed  for  the  railroads  to 
comply  with,  the  Federal  circuit  court,  if  it  supposes  that  the  Com- 
mission was  wrong  in  that  thing,  I  understand  that  your  i'^-m  is,  and 
the  law  is,  as  I  understand  it,  that  the  Commission  can  go  afterwards 
and  take  additional  proof,  reopen  that  case,  and,  if  it  does  not  want  to 
take  additional  proof,  then  it  can  right  there,  on  the  facts  and  the  evi- 
dence that  it  had  before,  make  another  order  without  any  additional 
proof? 

Mr.  Daish.  Without  any  additional  proof  there  may  be  a  modifica- 
tion of  the  decree 

Mr.  Richardson.  Hold  on  a  minute.  It  can  make  another  order, 
and  if  that  order  is  certified  to  the  Federal  court  and  is  vacated  it  can 
make  another,  and  so  on,  and  it  is  ad  libitum  to  annoy  that  railroad 
company. 

Mr.  Daish.  It  is  ad  libitum  to  annoy  the  company,  but  Mr.  Heins, 
in  his  recent  monograph  on  that  subject,  called  attention  to  the  slack- 
ness of  the  Interstate  Commerce  Commission  in  not  taking  a  similar 
decision  before  every  circuit  court  in  the  United  States.  Suppose 
that  one  court  has  determined  that  it  is  wrong,  why  not  submit  it  to 
some  other  circuit  court  and  get  another  decision,  and  not  abide  by  the 
decision  of  this  one  man? 

Mr.  Richardson.  There  is  no  end  to  the  power  of  the  Commission 
to  review  an  order. 

Mr.  Daish.  No  end  of  it. 

Mr.  LovERiNG.  Are  carload  rates  given  on  hay? 

Mr.  Daish.  Yes;  it  is  all  by  the  hundred  pounds,  you  understand. 

Mr.  LovERiNG.  By  the  100  pounds  ? 
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Mr.  Daish.  Yes,  sir. 

Mr.  LovERiNG.  And  does  it  make  any  difference  whether  it  is  in 
ordinary  packed  bales  or  highly  packed  bales? 

Mr.  Daish.  There  is  no  difference  in  the  rate,  whether  by  the  ordi- 
nary bale,  or  the  so-called  Lowry  bale,  which  is  used  for  export. 

Mr.  LovERiNG.  It  is  so  much  per  IQO  pounds? 

Mr.  Daish.  Yes,  sir;  30  cents. 

Mr.  LovERiNG.  And  how  much  is  the  Lowry  bale? 

Mr.  Daish.  That  runs,  I  believe,  45,000  to  60,000  pounds.  Jt  is 
being  used,  I  believe,  in  the  army  service  in  Cuba  and  the  Philippines, 
but  tne  fiber  of  the  bale  is  badly  torn  in  the  process,  I  believe. 

Mr.  LovEBiNG.  The  rate  of  Ireight  is  the  same? 

Mr.  Daish.  Yes,  sir. 

Mr.  LovEKiNG.  You  do  not  get  any  advantage  by  its  being  close 
packed? 

Mr.  Daish.  No,  sir.  I  will  now  yield  to  Mr.  Eckhart,  Mr.  Chair- 
man, with  the  privilege  of  touching  hereafter  not  only  upon  the 
matters  that  the  Chairman  has  just  refeiTed  to  but  also  upon  some  of 
the  constitutional  features  at  a  subsequent  meeting  of  the  conunittee. 

8TATEMEHT  OF  ME.  B.  A.  ECKHABT,  OF  CHICAGO,  ILL. 

Mr.  EoKHART.  Mr.  Chairman,  I  represent  the  Chicago  Board  of 
Trade  and  the  Illinois  Manufacturers'  Association.  I  will  not  attempt 
to  discuss  the  diflferent  features  of  the  bill  or  whether,  if  it  become  a  law, 
it  would  conflict  with  the  Constitution.  I  shall  assume  that  the  bill  as 
presented,  and  which  is  now  pending  before  your  committee,  has  been 
carefully  prepared  and,  if  enacted  into  law,  would  be  constitutional. 
That  question,  I  presume,  has  been  fully  discussed  by  the  gentlemen 
who  have  preceded  me  and  who  have  given  that  feature  of  the  subject 
careful  consideration. 

I  will  confine  my  remarks  briefly  to  the  evil  that  the  milling 
industiy  of  this  country  has  been  suflfering  under.  I  am  engaged  in 
the  milling  business  at  Chicago. 

Our  complaint  is  substantially  this:  The  transportation  companies 
for  a  number  of  years  have  been  practicing  rate  discrimination  against 
flour  for  export  in  favor  of  wheat  for  export. 

There  are  about  9,000  mills  in  this  country,  scattered  over  33  diflFer- 
ent  States.  I  believe,  according  to  the  United  States  census  of  1900, 
our  industry  stands  fifth  in  the  value  of  product,  amounting  to  about 
$550,000,000  to  $600,000,000  per  annum. 

The  transportation  companies  for  the  last  five  or  six  years  have 
carried  wheat  from  the  West  to  the  seaboard  very  often  at  an  abnor- 
mally low  rate  of  freight,  or,  in  other  words,  a  secret  cut  rate.  They 
have  carried  it  at  such  a  low  rate  of  freight  that  the  foreign  millers 
were  able  to  manufacture  flour  on  the  other  side  for  a  great  deal  less 
money  than  we  could  aflFord  to  lay  it  down  for  there. 

The  American  miller  can  hold  his  own  against  the  world  if  he  is  on 
an  equal  footing,  notwithstanding  the  fact  that  we  pay  higher  wages 
than  any  other  country  to  our  employees;  we  have  never  asked  for 
any  protection  on  the  part  of  our  Government  or  any  special  privi- 
leges, and  we  enjoy  none. 

Unlike  many  other  manufacturing  interests  of  this  country,  we  are 
not  protected,  and  we  do  not  need  protection  providing  our  own  trans- 
portation companies,  the  coniiuoii  carriiMs  of  tluH  covxwU'^ ,  V^ \x^i»X 
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US  fairly  and  put  us  on  an  equal  footing  with  the  buyers  of  wheat  on 
the  other  side. 

We  are  also  unlike  the  French  millers,  who  are  protected  by  the 
French  Government  to  the  extent  that  they  are  paid  a  bounty  or  draw- 
back for  every  barrel  of  flour  that  they  ship  out  of  France,  which 
equalizes  practically  the  tariff  that  is  imposed  by  the  French  Govern- 
ment on  the  importetion  of  wheat  to  that  country. 

The  Chairman.  What  is  that  tariff  rate? 

Mr.  EcKHART.  I  do  not  know  that  I  am  prepared  now  to  give  you 
the  exact  rate,  but  approximately  it  is  36  cents  a  bushel.  I  expected 
to  look  up  the  correct  data  before  I  appeared  before  your  conunittee 
to-morrow  morning. 

The  Chairman.   What  is  the  bounty? 

Mr.  EcKHART.  1  do  not  know  that  I  can  say  definitely,  but  it  is 
about  equal  to  the  amount  o{  the  tariff  that  is  put  on  wheat. 

Mr.  LovERiNG.  Is  that  called  a  bounty  ? 

Mr.  EcKHART.  It  is  a  bounty  or  drawback. 

Mr.  Mann.  It  is  the  same  as  our  drawback? 

Mr.  EcKHART.  It  is  the  same  as  a  drawback. 

Mr.  LovERiNG.  The  same  as  our  drawback.  But  why  is  it  a  bounty 
if  it  is  an  amount  that  has  been  previously  paid? 

Mr.  EcKHART.  Well,  I  do  not  know  that  there  is  any  difference 
between  a  drawback  and  a  bounty,  because  the  result  is  the  same. 

Mr.  LovERiNG.  A  bounty  is  a  free  gift  out  of  the  treasury  of  the 
government,  for  which  it  has  received  nothing  in  the  first  place. 

Mr.  EcKHART.  Yes,  sir;  but  the  effect  is  just  the  same  on  the  mill- 
ing business. 

Mr.  Mann.  1  beg  to  differ  with  you.  They  pay  on  flour  exported, 
whether  it  is  made  of  American  wheat  or  French  wheat. 

Mr.  Lovering.  I  understand  that,  but  they  can  not  receive  a  single 
franc  bounty  in  excess  of  the  duties  which  they  have  paid. 

Mr.  E(5KHART.    No. 

Mr.  Lovering.  And  they  have  a  system  of  certification  of  the  pay- 
ment of  that  duty,  and  they  can  draw  against  that  in  making  their 
exports. 

Mr.  EcKHART.  That  is  correct.  It  is  just  the  same  as  the  importa- 
tion of  jute  bagging  to  this  country.  When  we  ship  out  flour  in  jute 
bags,  exporting  it,  we  get  a  certain  amount  of  the  value  of  the  bag  in 
rebate. 

Mr.  Lovering.  If  we  can  identify  it? 

Mr.  EcKHART.  If  we  can  identify  it;  yes.  sir. 

Now,  the  evil,  as  I  stated  in  the  outset,  that  we  are  laboring  under 
is  the  discrimination,  not  so  much  in  the  published  rate,  as  in  the  cut 
rate,  which  is  given  the  shipper  from  time  to  time,  and  which  is  in 
many  instances  abnormally  low,  far  below  what  the  transportation 
companies  receive  for  carrying  flour,  and  in  effect  it  practically  pre- 
vents the  millers  of  this  country  from  exporting  flour  unless  they 
are  willing  to  do  so  at  a  loss,  and  that  has  been  the  practice  largely 
for  the  last  two  or  three  years. 

Many  of  the  millers  who  have  had  a  trade  established  on  the  other 
side  and  desire  to  hold  the  trade  against  any  competition  sell  flour  at 
a  loss.  I  have  done  so  myself.  I  have  exported  many  thousands  of 
barrels  at  a  loss  of  from  5  to  7  cents  a  barrel  rather  than  let  my  trade 
get  away. 
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Mr.  LovERiNG.  You  consider  5  cents  a  barrel  a  good  profit! 

Mr.  Ek^KHART.  Less  than  that. 

Mr.  LovERiNG.  Four  cents? 

Mr.  EkJKHART.  We  consider  2i  cents  a  good  profit  for  export  flour. 

The  Chairman.  Practically,  the  remedy  whicn  you  seek  is  to  require 
an  additional  charge  to  be  made  by  the  railways,  by  the  transporta- 
tion companies,  on  wheat? 

Mr.  EcKHART.  We  desire  them  to  make  a  reasonable  differential 
between  flour  and  wheat. 

The  Chairman.  You  said  their  present  rate  was  abnormally  low? 

Mr.  EkinsHART.  The  cut  rate. 

The  Chairman.  And  less  than  it  ought  to  be  caiTied  for? 

Mr.  EcKHART.  Yes,  sir;  less  than  it  ought  to  be  carried  for. 

The  Chairman.  Now,  in  order  to  benefit  your  industry,  you  want 
to  compel  the  railways  to  charge  the  wheat  shippers  a  large  sum? 

Mr.  EcKHART.  Well,  no. 

The  Chairman.  That  is  practically  what  you  want? 

Mr.  EcKHART.  Not  at  all.  We  want  them  to  charge  a  reasonable 
differential — that  is  to  say,  if  transportation  companies,  by  reason  of 
the  fact  that  the  cars  are  much  larger  to-day,  so  that  they  can  load 
80,000  or  100,000  pounds  in  a  car,  where  the  maximum  capacity  used 
to  be  30,000  to  40,000  pounds,  and  because  of  the  fact  that  the  rolling 
stock  is  much  heavier  and  their  engines  larger,  they  can  afford  to  make 
a  lower  rate  than  they  formerly  did  in  transporting  the  products  from 
the  producer  to  the  consumer  and  to  the  markets  of  the  world.  We 
desire  to  have  them  treat  us  equitably  and  fairly  as  to  the  differential 
between  flour  and  wheat. 

The  Chairman.  These  facilities  for  movement  apply  to  both  classes 
of  shipments? 

Mr.  ElcKHART.  Yes,  sir:  to  both  wheat  and  flour. 

The  Chairman.  How,  then,  does  that  answer  the  question  which  I 
put  to  you? 

Mr.  EcKHART.  It  answers  it  in  this  way:  That  it  is  unfair  and  unjust 
to  a  great  industry  of  this  country  to  compel  us  to  pay  a  tariff  rate  of 
17i  cents  a  hundred  on  flour  from  Chicago,  for  instance,  and  at  the 
same  time  to  carry  wheat  on  a  secret  cut  rate  of  8  or  10  cents  per  100 
pounds.  It  practically  means  confiscation  of  so  much  milling  prop- 
erty. We  do  not  care  what  the  rate  is,  any  rate,  if  it  is  equal  ana  just, 
will  be  acceptable.  The  average  American  citizen  and  manufacturer 
in  the  conflict  of  business  life  is  always  willing  to  run  his  chances  with 
his  competitors  on  an  equal  footing,  but  can  not  hope  to  do  so  when 
his  competitor  has  been  granted  a  special  privilege. 

The  Chairman.  Well  now,  there  must  be  some  reason  for  this 
remarkable  differential  that  you  have  spoken  of — 17i  cents  as  against 
8  or  10  cents.     What  is  that  reason? 

Mr.  EcKHART.  Well,  the  railroad  companies  and  transportation 
companies  and  their  agents  tell  us  that  it  costs  a  little  more  to  carry 
flour  than  to  carry  wheat.  The  question  was  fully  gone  into  a  few 
years  ago  before  the  Interstate  Commerce  Commission  at  Chicago,  and 
after  the  evidence  was  heard  on  both  sides  the  Interstate  Commerce 
Commission  finally  concluded  that  it  possibly  did  cost  a  little  more, 
but  the  differential  was  nominal.  While  it  is  true  that  it  costs  a  little 
more  to  discharge  or  unload  a  car  of  flour  in  New  York  than  a  car  of 
wheat,  because  the  wheat  is  sometimes  unloaded  into  an  elevator  from 
the  car,  there  is  a  lighterage  charge  which  practically  Qc\uaAiZi.^&  it** 
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Then  the  railroad  companies  also  contend  that  the  millers  do  not 
load  the  cars  as  heavily  as  they  would  load  them  with  wheat.  That 
question  we  controverted,  and  showed  conclusively  that  when  they  fur- 
nish us  large  cars  we  load  them,  as  a  rule,  to  the  maximum  capacity,  for 
it  is  cheaper  for  the  miller  to  load  a  large  car  than  a  small  one,  as  a 
shipper  invariably  fixes  up  his  own  car,  cleans  it  out  and  places  it  on 
the  track,  and  loads  it;  whereas,  in  case  of  wheat  shipment,  the  rail- 
way company  is  obliged  to  furnish  inside  car  doors  and  clean  it  and 
fix  up  its  own  cars. 

The  Interstate  Commerce  Commission,  after  considering  the  (juestion 
at  the  hearing  at  Chicago,  determined  that  the  railway  companies  were 
justified  in  making  a  slight  differential  between  the  shipment  of  flour 
for  export  and  wheat  for  export,  and  they  made  such  a  recommenda- 
tion, but  the  transportation  companies  paid  but  very  little  attention 
to  the  recommendation,  and  continue  to  make  cut  rates  to  shippers  of 
wheat. 

The  Chairman.  Is  there  not  some  other  reason,  must  there  not  be 
some  other  reason,  where  these  slight  differences  of  cost  exist,  and 
where  you  find  such  an  extraordinai'y  differential  as  you  have  spoken 
of? 

Mr.  EcKHART.  Yes  sir;  but  we  have  no  specific  information  upon 
that  point,  except  aeeneml  idea. 

The  Chairman.  What  is  your  opinion? 

Mr.  EcKHART.  I  have  an  opinion,  derived  from  information  furnished 
by  the  transportation  companies  themselves,  when  they  were  asked 
why  they  maae  such  a  difference.  The  information  was  invariably 
this:  "Our  competitor  has  taken  100  or  150  carloads  of  wheat  to 
transport  to  New  York,  Baltimore,  or  Philadelphia.  We  know  that  he 
has  got  that  wheat,  and  we  know  that  he  did  not  get  the  tariff  rate. 
We  are  not  going  to  let  our  competitor  transport  all  of  this  merchan- 
dise to  the  seabord;  we  are  going  to  get  some  of  it,"  and  invariably 
they  would  meet  their  competitor,  andthey  would  usually  say,  ''If  we 
were  not  obliged  to  make  this  cut  rate  in  order  to  get  a  portion  of  this 
merchandise  to  carry  we  would  not  make  this  low  i*ate." 

The  Chairman.  Does  not  that  reasoning  apply  to  the  flour  as  well 
as  to  the  wheat?  Would  not  the  same  inducements  operate  upon  the 
railwav  in  the  transportation  of  one  kind  of  freights  as  well  as  that  of 
the  othjir? 

Mr.  Eckhart.  That  has  not  been  our  experience. 

The  Chairman.  What  is  the  reason  of  that?  What  is  your  idea  of 
the  reason  ? 

Mr.  Eckhart.  The  reason  of  that,  so  the  tmnsportation  companies 
tell  us,  is  that  they  can  get  a  large  volume  of  wheat  to  transpoii) — say 
100,000  or  150,000  bushels,  which  is  a  large  tonnage — and  their  agents 
are  after  large  tonnage;  they  want  to  make  a  showing  for  their  several 
companies.     That  is  the  argument  they  advance. 

The  Chairman.  Now,  while  that  argument  might  apply  to  Chicago, 
it  certainly  would  not  apply  to  Minneapolis,  would  it? 

Mr.  Eckhart.  Well,  ves. 

The  Chairman.  Because  undoubtedly  there  is  a  great  deal  more 
flour  to  ship  from  Minneapolis  than  wheat  to  ship  out. 

Mr.  Eckhart.  Yes;  but  Minneapolis  has  suffered  in  common  with 
all  the  other  sections  of  the  country  from  that  very  same  cause.  They 
have  been  cut  out  as  well  as  the  mills  in  Iowa,  Illinois,  Nebraska,  and 
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Kansas,  or  any  other  wheat-growing  State.  They  have  the  same  com- 
plaint to  make  in  that  respect. 

Mr.  LovERiNG.  Is  there  any  diflference  in  the  hazard  attending  the 
shipment  of  flour  and  wheat? 

Mr.  EcKHART.  No;  I  think  not.  1  think  the  loss  in  transit  of  flour 
is  less  than  of  wheat,  because  there  is  no  leakage.  There  is  some  little 
loss  in  transporting  wheat  because  of  the  leaky  cars,  which  does  not 
apply  to  flour. 

Mr.  Mann.  Can  you  tell  us  what  is  the  relative  cost  of  transporting 
wheat  and  flour  by  lake  from  Chicago  east? 

Mr.  EoKHART.  What  do  you  mean,  the  tariff? 

Mr.  Mann.  Yes;  the  relative  cost.  What  is  their  rate  from  Chicago 
by  lake? 

Mr.  EcKHART.  The  rate  on  wheat  I  think  they  have  fixed  at  15i  cents. 

Mr.  Mann.  By  lake? 

Mr.  EcKHART.  By  lake  and  rail;  and  17^  cents  all  rail,  to  take  effect 
on  April  15. 

Mr.  Mann.  What  has  been  the  usual  cost  of  transporting  wheat  by 
lake  from  Chicago  to  Buffalo? 

Mr.  EcKHART.  That  has  varied  from  li  cents  per  bushel  to  4  cents. 

Mr.  Mann.  How  about  flour?  That  is  what  I  want  to  get  at,  the  pro- 
portionate cost. 

Mr.  EoKHART.  Flour  has  been  a  little  higher.  It  has  been  probably 
one-half  to  one  and  a  half  cents  a  hundred  higher. 

Mr.  Coombs.  Does  the  valuation  make  any  difference? 

Mr.  EcKHART.  No,  sir;  I  think  not.  There  is  not  much  difference 
between  the  finished  product  and  the  raw  material;  that  is,  the  mate- 
rial of  the  class  of  flour  that  we  usually  export. 

Mr.  Mann..  I  had  a  letter  from  Mr.  JPurdy  the  other  day  on  another 
matter.  He  was  the  manager  of  the  steamhip  company  who  endeav- 
ored to  open  a  steamship  line  from  Chicago  to  Europe.  In  that  letter 
he  stated  to  me  that  it  wa«  not  an  uncommon  practice  now  for  ocean 
vessels  to  carry  wheat  as  ballast,  and  carrv  it  over  and  back,  and  they 
were  glad  to  carry  it,  because  if  they  did  not  they  would  have  to  go 
to  the  trouble  of  putting  ballast  in  their  boats.  Does  that  affect  the 
freight  rates?    . 

Mr.  PkJKHART.  I  presume  there  have  been  instances  and  that  there 
was  a  time  last  year  when  they  carried  wheat  across  for  a  nominal 
freight  rate,  equal  to  about  a  penny  a  bushel. 

Mr.  Mann.  Would  that  have  any  influence  upon  this  abnormally 
low  freight  rate?    That  is  what  I  want  to  get  at. 

Mr.  EcKHART.  I  do  not  know.  That  would,  of  course,  affect  us  in 
a  measure,  but  that  can  only  happen  once  in  a  great  while.  It  is  not 
a  general  practice  at  all.  Conditions  may  be  abnonnal,  and  in  the 
course  of  four  or  five  years  such  a  thing  as  that  may  transpire. 

Mr.  Coombs.  Now,  is  this  true  that  a  disadvantage  to  the  miller 
would  be  a  proportionate  advantage  to  the  wheat  raiser? 

Mr.  EcKHART.  No;  I  think  not.  The  ordinary  wheat  raiser,  the 
farmer,  as  a  rule,  likes  competition  in  the  purchase  of  grain,  like 
everybody  else.  The  flour  mills  are  scMtered  throughout  30  different 
States  of  the  Union  where  wheat  is  raised,  and  they  are  bidding  against 
each  other  for  this  wheat. 

Mr.  Coombs.  Apropos  of  that,  he,  by  getting  cheap  rates,  gets  iijto 
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the  European  markets  and  gets  a  better  market  there,  because  you 
complain  that  you  have  to  compete  with  the  millers  in  Europe. 

]V1t.  Eckhart.  Yes.  It  is  also  true  that  the  American  miller  can 
manufacture  all  of  the  surplus  wheat  of  our  country  into  flour  and 
export  it  to  Europe  in  the  shape  of  flour.  In  fact,  the  milling  capac- 
ity is  large  enougn  to  grind  up  all  of  the  wheat  that  we  raise  in  five 
months  of  the  year  if  the  mills  are  all  run  to  their  full  capacity.  The 
foreign  buyers  must  necessarily  have  either  our  flour  or  our  wheat  to 
mix.  The  wheat  that  they  receive  from  India  is  somewhat  of  an  infe- 
rior quality  and  often  is  very  dirty.  It  requires  to  be  washed  before 
it  can  be  ground  into  flour.  It  is  not  so  glutenous  as  our  own  wheat. 
It  contains  more  starchy  substance.  The  wheat  that  they  ^et  from 
the  Argentine  is  of  a  similar  character,  and  that  from  Russia  is  also 
much  inferior  to  our  own.  They  must,  therefore,  of  necessity  have 
either  our  wheat  to  mix  with  their  wheat  in  grinding  it  or  our  flour 
to  mix  with  their  flour  in  order  to  get  good  results;  and  the  practice 
has  been  heretofore,  until  the  transportation  companies  took  it  into 
their  heads  to  carry  wheat  much  cheaper  than  flour  for  export,  for  the 
foreigner  to  buy  our  flour  and  mix  it  with  their  flour  in  order  to  give 
it  strength,  and  as  I  started  to  say,  they  will  take  our  surplus  and 
enable  us  to  grind  it  into  flour  here,  so  that  we  can  afford  to  pay  the 
transportation  companies  a  reasonable  freight  rate  for  transporting  it, 
and  also  enabling  tne  transportation  companies  to  get  the  carriage  to 
the  mills  scattered  all  over  this  country — coal,  fuel,  oil,  cooper  stock, 
and  bagging  and  other  material  necessary  for  the  manufacture  of  this 
great  volume  of  flour. 

They  would  also  have  the  carriage  of  the  offal  which  is  carted  by 
the  railways  from  the  West  to  the  East  and  distributed  all  over  the 
United  States.  All  these  things  inure,  not  only  to  the  benefit  of  the 
American  miller,  but  the  American  laborer,  American  capital,  and  to 
the  transportation  companies.  Every  dollar's  worth  of  merchandise 
that  we  manufacture  is  of  couree  an  advantage  to  our  citizens. 

Now,  we  are  perfectly  willing  that  the  transportation  companies 
shall  have  a  reasonable  rate  of  freight,  and  we  fully  agree  with  them 
that  there  should  be  some  properly  constituted  tribunal  to  protect 
themselves  against  each  other;  and  we  also  believe  that  where  tne  con- 
ditions are  such  that  a  great  industry  like  ours  is  affected  by  reason  of 
the  practice  of  discriminating  freight  rates  there  ought  to  be  some 
impartial  supervision  exercised  over  these  rates,  and  some  one  who  has 
power  to  enforce  its  finding,  after  hearing  the  facts  on  both  sides, 
should  determine  what  a  just  and  equal  rate  between  the  shipper  ana 
carrier  shall  be. 

The  Chairman.  Can  you  give  the  committee  the  difference  in  the 
selling  price  of  wheat  in  France — American  wheat — as  compared  with 
the  India  wheat?     You  have  spoken  of  the  India  wheat  as  inferior. 

Mr.  Eckhart.  Yes,  sir;  approximately. 

The  Chairman.  How  much  more  does  our  wheat  bring  in  the 
markets  of  France,  approximately  ? 

Mr.  Eckhart.  I  do  not  know  as  to  France,  but  our  No.  1  Northern 
American  wheat  commands  in  the  United  Kingdom  usually  a  price 
higher  by  two  to  three  cents  a  bushel.  Of  course,  it  depends  upon  the 
condition  of  the  market  in  Liverpool.  That  is,  the  supply  and  demand 
of  the  two  varieties  of  wheat. 
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The  Ch.iIrmaw.  You  have  spoken  of  the  competition  of  the  French 
miller  with  yourselves. 

Mr.  EcKHART.  I  simply  did  that  as  an  illustration  as  to  how  France 
protects  its  milling  industry. 

The  Chairman.  We  had  a  gentleman  here  before  us  the  other  day 
upon  another  subject  who  made  the  statement  that  there  was  practi- 
cally no  French  flour  made  from  American  wheat  in  the  London 
market. 

Mr.  EicKHART.  In  the  London  market? 

The  Chairman.  Yes. 

Mr.  EcKHART.  Well,  I  do  not  know  as  to  that.  I  am  not  sure;  but 
I  am  quite  sure  that  a  great  deal  of  their  flour  goes  into  Holland,  and 
Holland  is  one  of  our  markets. 

The  Chairman.  I  want  to  pursue  that  matter  a  little  further.  What 
is  the  difference  in  value  between  American  wheat  and  Russian  wheat? 

Mr.  IkJKHART.  The  American  wheat  commands  a  higher  price  than 
Russian  wheat. 

The  Chairman.  Can  you  give  us  the  figures  on  that? 

Mr.  EcKHART.  I  should  say,  approximately,  from  li  cents  to  2 
cents  a  bushel. 

The  Chairman.  The  Argentina  and  India  wheat  is  lower? 

Mr.  EcKHART.  Yes,  sir;  they  are  lower. 

The  Chairman.  Than  the  American  wheat? 

Mr.  Eckhart.  Yes,  sir;  they  are  lower.  I  do  not  know  what  the 
difference  is  between  India  and  Argentina  wheat.  I  think  the  India 
wheat  is  perhaps  a  little  better. 

The  Chairman.  Those  are  the  three  countries  that  are  our  principal 
competitors  in  wheat? 

Mr.  Eckhart.  Yes,  sir. 

Mr.  Lovering.  Do  you  know  if  the  Canadians  import  any  of  our 
wheat? 

Mr.  E>TKHART.  From  this  country  to  Canada? 

Mr.  Lovering.  Yes. 

Mr.  Eckhart.  No,  sir. 

Mr.  Lovering.  None  at  all? 

Mr.  Eckhart.  No,  sir. 

Mr.  Lovering.  They  do  not  grind  it? 

Mr.  Eckhart.  No,  sir. 

The  Chairman.  The  hour  of  adjournment  has  arrived.  You  will 
have  the  floor  to-morrow  morning  if  you  would  like  to  continue. 

Mr.  Eckhart.  Thank  you.  » 

Thereupon,  at  12  o'clock  m.,  the  committee  adjourned  until  to-mor- 
row, April  11,  1902,  at  10.30  o'clock  a.  m. 


Friday,  April  11, 1902, 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hepburn 
in  the  chair. 

The  Chairman.  If  it  is  the  pleasure  of  the  committee  at  half  past  11 
we  will  ^o  into  executive  session  to  take  up  some  matters  that  are 
waiting,  if  we  have  a  Quorum  here  at  that  time. 

Mr.  Daish.  I  woula  like  to  inquire,  Mr.  Chainnan,  if  the  matter 
regularly  set  for  this  morning,  continued  from  Tu^da.^.^  ^v>\3!A\4^ 
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likely  to  take  precedence — whether  the  Mobile  matter  would  care  to 
take  precedence — in  this  matter? 

The  Chairman.  No;  we  will  take  that  up  later. 

Mr.  Daish.  Then  1  will  jield  the  floor  for  the  time  being  to  Mr. 
Charles  England,  the  Baltimore  representative  of  the  National  Hay 
Association,  and  one  of  the  conmiittee  to  whom  I  referred  yesterday. 

Mr.  LovERiNG.  There  is  one  gentleman  here  who  would  like  to  get 
away  and  would  like  to  be  heard  now.  Mr.  Mead,  of  Boston,  is  here 
and  if  there  is  no  objection 

Mr.  Daish.  We  have  no  objection  whatever  to  his  being  heard  now. 

The  Chairman.  How  long  a  time  would  you  desire? 

Mr.  Mead.  Not  more  than  ten  or  fifteen  minutes. 

The  Chairman.  Very  well;  I  will  call  your  attention  to  the  time  in 
ten  minutes. 

Mr.  Mead.  I  think  that  will  be  sufficient. 

8TATEMEHT  OF  ME.  GEOBGE  F.  MEAD,  OF  B08T0V. 

Mr.  Mead.  Mr.  Chairman  and  gentlemen  of  the  committee,  upon 
the  biU  to  amend  the  interstate-commerce  law  1  appear  before  you 
as  representing  three  business  bodies — representing  citv,  State,  and 
national  organizations.  The  national  organization  is  the  National  Com- 
mission Merchants'  League  of  the  United  States.  That  is  composed  of 
constituent  bodies  from  23  or  24  of  the  largest  cities  of  the  country. 
At  their  convention  at  Philadelphia  in  January  they  passed  and  adopted 
resolutions  asking  this  committee  to  grant  to  the  Interstate  Commerce 
Commission  such  power  as  might  enable  them  to  enforce  their  findings. 

The  second  body  is  the  Boston  Fruit  and  Produce  Exchange,  with 
350  members,  who  have  also  asked,  by  a  petition  to  their  Senators  and 
Representatives  here,  that  requisite  power  may  be  given  to  this  Com- 
mission that  they  may  be  able  to  enfore  their  findmgs  against  these 
unjust  and  exorbitant  charges. 

The  Massachusetts Boardof  Trade,  which  is  made  up  of  41  different 
boards  of  trade  in  the  State  of  Massachusetts,  also  favors  this  measure, 
believing  that  the  question  is  a  vital  one  to  all. 

The  National  Commission  Merchants'  League  and  the  Boston  Fruit 
and  Produce  Exchange  are  made  up  of  men  who  deal  largely  in  food 
products  and  perishable  products,  and  there  is  no  class  of  merchants 
m  the  countrv  to  whom  this  matter  of  rates  appeals  more,  and  to  no 
class  of  merchants  in  the  country  is  the  right  decision  of  the  question 
so  vital  and  all  imj^rtant  to  the  successful  prosecution  of  their  busi- 
ness. 

The  Interstate  Commerce  Commission  stated  recently  that  the  freight 
rate  determined  to  a  great  extent  who  shall  transact  the  business,  and 
where  it  shall  be  done,  and  who  shall  handle  the  goods.  So  it  is 
important  to  this  line  of  business,  and  we  feel  that  at  the  present 
time,  without  the  power  to  enforce  their  findings,  they  can  not  be  of 
substantial  benefit  to  the  business  community. 

We  realize  that  since  1886  that  Commission  has  been  of  benefit, 
and  during  its  first  years  was  of  great  benefit  to  the  commercial 
interests,  but  since  the  decision  was  given  that  they  have  not  the  power 
to  enforce  their  findings  we  find  that  the  help  rendered  to  the  busi- 
ness community  is  small  indeed. 

We  had  a  concrete  example  of  that  in  Massachusetts  in  1890,  when 
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the  Boston  Fruit  and  Produce  Exchange  brought  a  suit  before  the 
Interstate  Conimerce  Commission,  and  the  hearings  were  thorough 
and  the  subject  was  gone  into  very  carefully,  and  t£e  findings  of  tne 
Commission  were  to  the  effect  that  *' the  gist  of  the  present  complaint 
is  that  the  rate  on  peaches  from  the  Delaware  district  to  Boston  is 
unreasonably  high  and  oppressive,  and  the  fact  being  so  found  a 
reduction  is  ordered." 

There  was  no  question  about  the  high  charges  and  the  poor  service 
given  to  us  at  that  time,  but  the  result  was  that  the  railroad  paid  no 
attention  to  it  whatever,  and,  although  the  decision  was  in  our  favor, 
it  was  a  fruitless  victory.  That  was  in  1890.  There  were  three  com- 
missioners at  that  time — Veasy,  Morrison,  and  one  other  whose  name 
I  do  not  recollect  at  the  present  time. 

The  Chairman.  You  say  that  no  attention  was  paid  to  that  decision  ? 

Mr.  Mead.  No,  sir;  no  reduction  was  made,  and  they  practically 
ignored  the  findings  of  the  Commission.  Under  those  circumstances, 
Mr.  Chairman,  we  find  that  the  business  men  are  loth  to  prepare  a 
case  and  bring  it  before  the  Interstate  Commerce  Commission,  reeling 
that  whatever  the  decision  may  be,  even  if  it  is  in  their  favor,  no  dis- 
tinct advantage  or  gain  can  come  to  them  unless  the  railroads  choose 
to  follow  out  the  findings  of  the  Commission. 

The  Chairman.  What  was  the  rate  complained  of? 

Mr.  Mead.  The  rate  was  excessive  and  the  service  poor. 

The  Chairman.  What  was  the  rate  complained  of? 

Mr.  Mead.  The  rate  was  on  carloads  of  peaches  coming  from  the 
Delaware  peninsula  to  Boston.     Do  you  mean  the  amount? 

The  Chairman.  Yes. 

Mr.  Mead.  That  I  do  not  remember. 

The  Chairmai?.  Is  the  rate  the  same  now? 

Mr.  Mead.  No,  sir;  the  rate  has  been  lowered  since. 

The  Chairman.  It  has  been  lowered? 

Mr.  Mead.  Yes,  sir. 

The  Chairman.  What  was  the  defective  service  complained  of? 

Mr.  Mead.  It  was  delay  in  taking  the  fruit  from  the  New  £ngland 
Railroad  and  bringing  it  to  Boston  over  the  New  Haven  road  instead  of 
giving  us  New  York  and  New  England  delivery. 

After  that  the  legislature  made  an  investigation  as  to  the  New  York 
and  New  Haven  Railroad. 

The  Chairman.  Has  the  complaint  been  removed  since? 

Mr.  Mead.  To  a  certain  extent,  but  not  to  the  extent  of  the  findings 
of  the  Commission.  We  have  in  Massachusetts  a  railroad  commission 
which  has  simply  the  power  to  recommend,  but  its  recommendations 
are  not  mandatory,  but  it  so  happens  that  in  the  State  of  Massachu- 
setts I  think  that  has  always  been  equivalent  to  a  mandatory  order, 
and  that  in  no  case  have  the  findings  oi  the  State  railroad  commission- 
ers been  ignored  bv  the  railroads;  but  we  do  not  find  that  outside  of 
Massachusetts,  and  recently  the  State  of  New  York,  as  I  think  you 
know,  has  been  considering  that  mandatory  powers  be  given  their  rail 
road  commission.  We  feel  that  at  the  present  time  the  distinctions 
and  the  rebates  that  are  given  to  these  larger  bodies  act  as  a  very 
unjust  and  very  unfair  handicap  to  the  business  men  at  large. 

The  case  that  we  brought  before  the  Commission  was  fully  heard 
and  the  final  hearings  were  here  in  Washington,  and  the  Pennsylvania 
Railroad  was  the  line  upon  which  most  of  that  freight  originated  and 

I-O  L it 


50  rKFTEBSTATE-OOMMBROB   LAW, 

they  decline,  as  the  result  of  that  finding,  to  make  any  reduction  what- 
ever. We  feel  that  Confess,  having  passed  the  interstate-commerce 
act,  therebjr  created  this  Interstate  Commerce  Commission,  has  exer- 
cised a  h'mited  supervision  over  the  i^ilroads  of  the  country,  and  we 
feel  that  that  ought  to  be  carried  to  its  conclusion,  that  is  to  get  any 
real  practical  benefit  from  it.  In  other  words,  the  railroads  are  pub- 
lic-service corporations. 

We  realize  that  there  are  only  two  ways  to  control  public-service 
corporations,  either  by  competition  or  by  supervision,  and  as  you  gen- 
tlemen well  know,  the  matter  of  competition  would  not  obtain  in  the 
railroad  circles,  that  while  in  competition  outside  of  that,  when  one  or 
the  other  company  is  driven  to  the  wall,  that  ends  it;  but  not  so  with 
the  railroads,  oecause  under  the  guise  of  a  receivership  they  can  go 
on  and  inflict  incalculable  injury  upon  the  other  lines,  and  we  feel  that 
the  Government  is  the  proper  power  to  exercise  supervision  over 
these  public-service  corporations.  Of  coui*se,  you  are  familiar  with 
the  findings  and  the  reports  of  the  Interstate  Commerce  Commis- 
sion. Railroad  managers  have  made  no  attempt  to  conform  their 
practice  to  the  spirit  of  the  law. 

In  the  report  for  1890  it  says: 

It  is  universal  experience  that  capital  takes  advantage  of  competition,  and  if  pablic 
transportation  can  be  bought  and  sold  like  a  commoaity,  the  largest  purchaser  will 
some  of  the  time,  if  not  all  of  the  time,  get  the  best  terms;  while  the  smaller  dealer, 
and  the  man  of  moderate  means,  will  find  that  he  is  being  discriminated  against,  and 
what  is  most  unfortunate  of  all,  these  discriminations  favor  the  few  and  oppress  the 
many. 

We  know,  Mr.  Chairman,  that  through  the  rebates  given  to  large 
corporations,  they  are  enabled  to  drive  out  the  men  of  smaller  means. 

Something  is  being  said  just  at  the  present  time,  and  I  believe  that 
a  Massachusetts  man  has  introduced  something  along  that  line,  of 
investigation  of  the  beef  trust,  so  called.  Now,  they  have  for  years 
confined  their  business  largely  to  the  beef  business,  but  at  the  present 
time  they  are  going  outside  of  that  and  taking  in  food  commodities  of 
different  kinds,  butter,  cheese,  eggs,  poultry,  so  that  they  propose  to 
get,  as  it  were,  a  monopoly  of  tne  food  products.  They  make  their 
own  prices  in  the  West,  and  I  know  from  a  bit  of  personal  experience 
that  1  had  last  year  they  go  into  Western  cities  where  a  man  has  built 
up  a  trade  in  the  last  fifteen  years,  they  go  in  there  and  say  to  that 
man, /'We  want  your  business.  We  will  give  you  a  certain  amount 
of  money  to  work  for  us,  and  if  that  is  not  agreeable  to  you  we  will 
put  a  man  here  and  drive  you  out  of  business;"  so  that  they  control 
the  products  there. 

The  Chairman.  That  is  a  very  astonishing  statement  to  make  in  a 
free  country  in  regard  to  free  white  men.  What  evidence  have  you  to 
substantiate  that  statement? 

Mr.  Mead.  When  I  was  in  the  West  in  January  last  I  went  in  towns 
there  where  they  simply  stated  to  me  that  those  men  come  in  there  and 
make  that  statement  to  them. 

The  Chairman.  Will  you  give  us  the  names,  so  that  we  can  pursue 
that  i  n vestigation  ? 

Mr.  Mead.  I  can  give  you  names. 

The  Chairman.  \Ve  hear  a  great  many  similar  charges  of  a  similar 
character  to  that.  If  they  are  true — and  of  course  I  do  not  mean  to 
intimate  that  you  do  not  regard  them  as  true — the  public  ought  to 
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know  it,  and  somebody  ought  to  take  the  responsibility  of  making  the 
statement  in  such  a  way  that  we  can  secure  a  public  knowledge  of  the 
facts,  and  the  matter  be  brought,  if  nothing  else,  to  the  attention  of 
the  grand  jury. 

Mr.  Mead.  I  realize,  Mr.  Chairman,  that  you  desire  specific 

The  Chairman.  Of  course  I  do  not  want  to  embari-ass  you,  but  if 
you  can  do  that  without  any  detriment  to  yourself,  if  you  are  willing 
to  take  the  responsibility  of  it,  we  will  investigate  a  matter  of  that 
kind.  I  know  there  is  not  a  member  of  this  committee  who  would  not 
insist  upon  following  up  a  statement  of  that  kind,  and  on  putting  the 
responsibility  upon  the  men  who  have  attempted  to  use  a  statute  of 
the  Federal  Government  for  such  oppressive  and  tyrannous  purposes. 

Mr.  Mead.  I  will  endeavor  to  give  you  specific  cases.  I  have  been 
through  the  Western  States  where  that  metnod  of  getting  control  of 
the  products  is  used,  and,  of  course,  they  will  endeavor  to  cover  it  up 
as  well  as  possible;  but  what  I  say  is  this,  that  they  go  there  and  secure 
control  of  these  products,  and  then  their  rebates  and  their  discrimina- 
tions—their goods  being  carried  in  their  own  refrigerating  cars— give 
them  a  distinct  advantage  over  an  ordinary  business  man. 

In  talking  with  the  traffic  agent  of  a  raib*oad  a  short  time  ago  he 
said,  *' We  have  450  cars  a  week  from  such  and  such  a  company,  and 
even  if  their  requests  to  us  are  somewhat  unreasonable  we  simply  have 
to  acquiesce,  because  of  the  amount  of  business  that  they  do." 

The  Chairman.  Will  you  give  us  the  name  of  that  railroad  official! 

Mr.  Mead.  The  official  I  do  not  know  that  1  ought  to  name  to  you. 
I  do  not  know  that  I  ought  to  give  you  the  name. 

The  Chairman.  You  see  what  the  difficulty  is.  There  are  manj 
men  who  give  attention  to  the  subject  who  believe  that  the  law  is 
ample  for  effecting  a  remedy  to  every  evil  that  you  complain  of  as  it 
is  now;  that  the  law  is  ample,  and  that  gentlemen  like  yourself,  who 
have  a  knowledge  of  the  facts,  will  not  give  the  information  to  those 
whose  duty  it  is  to  enforce  the  law.  The  law  can  not  enforce  itself. 
It  must  be  done  through  the  medium  of  the  courts,  and  if  you  gentle- 
men who  know  of  these  infractions,  who  have  the  proof  in  your  own 
hands,  refuse  to  use  it,  ^'  What  better,"  many  people  say,  ''will  be  the 
conditions  if  additions  are  made  to  the  law  ? "  homebody  has  got  to 
execute  the  law. 

Of  course,  I  do  not  want  to  embarrass  you,  if  you  do  not  desire  to 
give  the  names  of  these  persons,  but  if  you  will  give  them  1  think  this 
committee  will  see  that  proper  publicity  is  given. 

Mr.  Mead.  You  see  tnis  specific  charge  that  I  have  mentioned  was 
made  in  conversation  with  this  traffic  manager  when  we  were  complain- 
ing of  existing  evils,  and  in  the  course  of  conversation  he  said,  "  We 
have  to  extend  courtesies,  and  you  can  readily  see  how  that  would  be, 
with  this  company  giving  us  450  cars  a  week,  that,  figured  into  a  year, 
is  a  very  large  amount  of  business." 

The  Cblairman.  Did  you  understand  from  his  use  of  the  word — ^he 
used  the  word  ''courtesies"  or  "favors,"  did  you  say? 

Mr.  Mead.  I  could  not  recollect  his  exact  language,  but  what  he 
sought  to  convey  to  me  was  that  a  company  giving  them  450  cars  a 
weeK  could  insist  that  they  should  give  them  some  accommodations 
and  some  favors  that  would  not  be  accorded  to  the  ordinary  shipper. 

The  Chairman.  Did  you  understand  that  they  gave  their  favors  or 
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discriminations  in  the  way  of  rebates  from  the  charges  which  they 
made  to  other  ueople? 

Mr.  Mead.  No,  sir;  we  were  not  discussing  then  the  matter  of 
rebates.  It  seems  to  me  that  has  been  thoroughly  covered  by  the 
recent  reports  of  the  Interstate  Commerce  Commission.  They 
reported  tnat  discriminations  were  made  in  favor  of  these  refrigerator- 
car  companies.  We  think  that  the  amendment  which  is  before  you 
should  give  to  the  Interstate  Commerce  Commission  proper  authority, 
not  to  fax  rates  primarily,  but  after  a  fair  and  impjartial  investigation 
has  been  had,  and  it  is  shown  that  unjust  conditions  exist  and  that 
rebatea  have  been  given,  under  those  conditions  we  feel  as  though 
some  authority  should  be  given  to  the  Commission  to  enforce  their 
findings. 

Of  course,  that  matter  can  be  covered  entirely  by  published  tariffs. 
If  they  are  published  and  lived  up  to,  the  business  community  is 
placed  upon  a  level.  But,  going  back  to  what  I  was  speaking  of 
oefore,  the  getting  control  of  the  products  of  the  West,  tliey  have  an 
opportunity  to  bring  them  here  in  their  refrigerator  cars,  and  poultry 
can  be  brought  in  tne  beef  cars.  It  was  stated  to  me  last  week  in 
Boston  that  where  they  had  a  large  shipment  of  poultry  that  it  was 
sold  inadvertently  to  a  dealer  on  the  market  who  went  out  and  bought 
it,  50  or  100  boxes  of  poultry,  at  the  market  price,  and  the  manager 
seemed  very  much  wrought  up  over  it,  and  saia  that  he  would  leather 
that  it  had  been  sold  at  half  a  cent  less  to  a  retailer  than  that  it  should 
have  been  sold  to  another  dealer;  which  shows  that  they  are  seeking 
to  build  up  a  business  with  the  retailers  and  the  hotels. 

So  that  we  feel  that  the  business  men  are  being  at  the  present  time 
subjected  to  unfair  conditions,  and  we  hope  that  relief  may  be  given  to 
us,  because  if  those  great  corporations  who  have  these  rebates  can  buy 
their  goods  in  the  West  and  ship  them  to  the  East  and  sell  them  prac- 
tically at  cost,  and  make  a  profit  that  the  local  man  can  not,  he  will  be 
driven  out  of  business.  They  simply  want  you  to  make  the  interstate- 
commerce  law  so  that  it  will  give  them  the  power  so  that  all  the  business 
men  and  dealers  of  the  country  will  be  placed  upon  a  level.  We  do 
not  feel  that  it  is  the  case  to-day.  Whether  by  the  Corliss  bill,  or 
whether  under  a  bill  that  shall  be  drawn  by  this  committee,  we  simply 
ask  for  that  power.  The  board  of  trade  indorsed  specifically  the  Cor- 
liss bill.  The  other  parties  to  which  I  have  alluded  did  not.  They 
simply  prayed  Congress  to  pass  special  legislation  such  as  might  be 
necessary  to  give  the  Interstate  Commerce  Commission  power  to 
enforce  their  findings. 

Mr.  Mann.  You  say  that  the  refrigerator  people,  Swift  &  Co.,  and 
Armour  &  Co.,  and  Hammond  &  Co.,  are  shipping  large  quantities  of 
poultry? 

Mr.  Mead.  Yes,  sir;  this  year  they  have  done  so.  They  have  taken 
on  the  poultiy,  egg,  and  butter  business  and  have  put  vast  quantities 
into  storage  in  the  West.  They  control,  as  you  Know,  refrigerator 
plants  all  over  the  West,  and  also  have  put  large  quantities  into 
storage  in  the  West — cold  storage. 

Mr.  Mann.  Where  do  they  get  the  poultry  and  eggs? 

Mr.  Mead.  Thev  have  gotten  them  from  the  West  by  making  con- 
tracts with  some  shippers — shippers  who  ship  the  highest  grades  of 
Eoultry;  they  would  endeavor  to  get  them  to  work  for  them.     They 
ave  bought  out  their  business  or  taken  over  their  business  wherever 
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they  could,  and  induced  the  man  carrying  on  the  business  to  go  to 
work  for  them.  In  other  cases,  with  some  of  my  own  shippers^  they 
make  a  contract  with  the  man  who  has  a  business  there,  agreeing  to 
pay  him  half  a  cent  a  pound  advance  on  allpoultrjr  he  takes  m.  They 
adopt  diflferent  methods  to  meet  the  diflFerent  conditions  at  the  diflferent 
cities  and  towns. 

Mr.  Mann.  They  pay  a  little  higher  price  than  an  ordinary  com- 
mission man  does? 

Mr.  Mead.  Yes,  sir. 

Mr.  Mann.  And  thev  put  these  things  in  cold  storage  and  keep 
them  until  the  proper  time  for  shipment? 

Mr.  Mead.  Yes,  sir;  and  it  is  a  profitable  business.  Poultry  is 
higher  this  year  than  for  many  years  before,  and  eggs  the  same  way. 

Mr.  Mann.  And  when  they  take  it  east  to  Boston  and  Massachu- 
setts thev  want  to  sell  it  directly  to  the  consumer? 

Mr.  Mead.  Yes,  sir;  they  are  seeking  to  push  aside  what  we  call 
the  ordinary  commission  man,  the  middleman.  We  thought  that  it 
was  a  sti*ange  statement  for  a  man  to  make,  that  he  would  rather  sell 
his  poultry  at  half  a  cent  less  to  retailers  than  for  a  fair  price  to  a 
man  who  would  buy  50  or  100  boxes  at  a  time,  and  that  illustrates  the 
conditions. 

Mr.  Mann.  They  are  endeavoring  to  eliminate  the  cost  of  com- 
mission? 

Mr.  Mead.  Yes,  sir;  and  as  you  know,  they  have  houses  in  all  the 
larger  cities  throughout  the  country. 

Mr.  Mann.  You  think  the  interstate-commerce  law  oujjht  to  be 
amended  so  that  the  commission  men  would  be  protected  agamst  them? 

Mr.  Mead.  Yes,  sir;  that  is  the  pith  of  what  we  desire  to  accomplish. 
We  think  that  running  their  refrigerator  cars  and  lines  as  they  do, 
they  have  a  gre^t  advantage. 

Mr.  LovERiNG.  Who  owns  those  cars? 

Mr.  Mead.  Swift  &  Co.,  Armour  &  Co.,  Nelson  Morris  &  Co. 

Mr.  Lovering.  Are  the  railroads  obliged  to  carry  those  cars  whether 
they  want  to  or  not? 

Mr.  Mead.  Yes,  sir;  they  are.  That  saves  them  the  cost  of  equjip- 
ment,  and  they  pay  those  car  companies  three-quarters  of  a  cent  mile- 
age, I  understand.     1  have  not  any  definite  knowledge  as  to  that. 

Mr.  Lovering.  Do  you  understand  that  any  man  can  put  on  a 
refrigerator  car  and  compel  it  to  be  carried? 

Mr.  Mead.  A  great  many  are  to-day,  and  many  of  the  smaller  con 
cems  are  doing  that.  You  frequently  see  in  going  through  these 
smaller  towns  packing  houses  who  have  their  own  cars  of  various 
kinds.  They  get  a  mueage  from  the  railroad.  I  understand  that  the 
Santa  Fe  Railroad  this  year  is  taking  steps  to  provide  its  own  cars  and 
thereby  throw  out  of  service  the  6,000  cars  now  running  on  that  road. 

Mr.  Lovering.  Will  they  throw  them  out  when  they  get  their  own 
service? 

Mr.  Mead.  That  is  the  statement  in  the  papers.  Of  course,  in  the 
California  orange  trade  there  are  thousands  of  cars.  I  understand 
that  lately  Swift  &  Co.  bought  out  the  C.  F.  and  D.  Company,  and 
that  is  now  merged  into  Swift  &  Co.,  or  it  may  be  Armour  A  Co. 

Mr.  Lovering.  Would  not  the  railroads  carry  cheaper  in  those 
cars  than  in  their  own  cars? 

Mr.  Mead.  I  do  not  know  but  what  that  is  true. 
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Mr.  LoYEBiNG  Is  it  not  reasonable  to  suppose  that  that  would  be 
true? 

Mr.  Mead.  Yes;  they  would  save  the  cost  of  the  cars  and  the  main- 
tenance^ and  that  is  why  they  can  pay  them  three-quarters  of  a  cent. 

Mr.  LiOVBRTNG.  Is  not  that  a  sufficient  reason  why  they  make  lower 
terms  and  rates  with  those  people? 

Mr.  Mead.  Yes,  sir;  but  at  the  same  time  the  rate  ought  to  be  made 
the  same.  They  can  pay  the  car  company  a  rate  of  three-quarters  of 
a  cent  a  mile;  but  whatever  mileage  tney  do  pay  them,  that  will  save 
them  building  the  cars  and  save  them  some  cost;  but  the  open  rate 
should  be  the  same  to  all  shippers. 

Mr.  Mann.  Is  it  not  a  fact  that  the  open  freight  rate,  eliminating 
any  special  rate,  is  the  same  to  the  shippers  in  cars  owned  by  them- 
selves as  it  is  to  anyone  else,  and  the  onfy  difference  is  that  the  rail- 
road pays  to  the  owner  of  the  cars  the  mileage  for  the  use  of  the  cars, 
and  that  is  all? 

Mr.  Mead.  Yes,  sir. 

Mr.  Mann.  That  is  the  way  the  operation  is  carried  on? 

Mr.  Mead.  Yes,  sir;  although  I  know  in  some  cases  they  pay  the 
icing  charges  direct  to  the  car  company.  I  think  in  the  peuch  busi- 
ness they  pay  the  freight  to  the  railroad  and  the  icing  charges  to  the 
car  conapany,  but  sometimes  the  milroad  collects  both  charges. 

Mr.  Coombs.  In  reference  to  the  shipment  of  California  fruit,  is 
there  that  rebate  of  which  you  have  spoken  which  pertains  to  the 
shipment  of  poultry  and  beef  in  the  West? 

Mr.  Mead.  I  am  not  familiar  with  that,  because  we  do  not  handle 
any  California  fruit. 

Mr.  Coombs.  You  do  not  know  about  that? 

Mr.  Mead.  No,  sir. 

Mr.  Coombs.  Do  you  know  what  cars  they  are  shipping  now — who 
own  those  cars? 

Mr.  Mead.  The  C.  F.  and  D..  Nelson,  the  Armour  Company,  and 
the  Swift  Company.  I  think  tnat  the  Swift  Company  has  recently 
acquired  the  C.  F.  and  D.  The  papers  have  stated  recently  that  the 
Santa  Fe  road  was  building  a  number  of  thousand  refrigerator  cars, 
and  that  another  year  they  would  carry  the  freight  in  their  own  cars 
and  do  away  with  the  cars  belonging  to  these  private  individuals  and 
companies. 

I  think,  Mr.  Chairman,  that  covers  the  ground  that  I  had  in  mind — 
the  fact  that  as  public-service  corporations  these  railroads  should  be 
subjected  to  supervision,  and  that  will  control  where  competition  will 
not.  We  would  not  think  in  any  one  of  our  cities  where  we  had  street 
railways  and  electric  lighting  service  of  letting  another  company  come 
in  except  under  proper  regiuations,  and  it  must  be  shown  in  a  case  of 
that  kind  that  the  public  convenience  requires  another  company.  We 
do  not  want  poles  duplicated,  and  streets  dug  up,  and  things  of  that 
kind  unless  the  other  company  is  needed,  because  otherwise  it  will  be 
the  two  competing  companies,  and  one  would  buy  up  the  other,  and 
the  company  would  have  to  pay  an  increased  cost  on  account  of  the 
plant  taken  over  and  new  securities  issued,  and  it  seems  to  me  that 
should  be  the  attitude  of  Congress  toward  the  railroads. 

I  thank  you  very  much,  gentlemen* 
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Mr.  England.  I  am  here  as  a  representative,  with  Mr.  Daish, 
chairman  of  the  committee  of  the  National  Hay  Association,  to  advo- 
cate the  present  bill,  which  you  are  now  considering. 

The  National  Hay  Association  is  distinctively  a  business  men's 
organization.  It  is  more  national  in  scope,  perhaps,  than  any  other 
organization  in  this  country.  Its  membership  amounts  to  between 
750  and  800,  residing  in  all  the  principal  producing  States  of  the 
Union. 

The  production  of  hay,  its  value,  its  importance,  is  very  generally 
overlooked,  and  I  have  only  to  remind  you  that  the  production  of  hay 
in  the  United  States  in  1900  was  about  56,000,000  tons,  and  the  valu^ 
about  $450,000,000.  Those  are  figures  from  the  Department  of  Agri- 
culture. It  is  of  more  value  than  the  wheat  crop,  the  oat  crop,  or  the 
rye  crop,  and  is  second  only  to  the  corn  crop.  The  crop  oi  corn  in 
1900,  wnich  was  a  phenomenal  crop,  was  about  58,000,000  tons.  The 
same  year  there  were  over  50,000,000  tons  of  hay  produced.  We  have 
been  discriminated  against,  and  the  point  which  I  want  to  make  now 
is  that  hay^  has  been  (fiscriminated  against  as  in  favor  of  other  articles, 
other  commodities;  that  because  of  the  recent  classification,  known 
as  No.  20,  issued  by  the  classification  committee  of  the  railroads,  which 
went  into  effect  on  January  21,  1900,  hay  was  changed  from  sixth  to 
fifth  class. 

It  had  been  in  the  sixth  class,  with  the  exception  of  a  few  months 
for,  I  think,  ten  or  twelve  years.  There  had  been  no  complaint  as  to 
the  fairness  of  that  rate.  The  railroads  had  been  glad  to  carry  it  and 
glad  to  receive  it.  But  most  arbitrarily^  and,  we  think,  in  a  most 
unfair  manner,  the  notice  not  being  sufficient  for  any  man  to  adapt 
his  business  to  changed  conditions,  that  rate  was  changed.  The 
National  Hay  Association  protested,  but  without  effect,  and  after  it 
had  been  given  six  months'  trial  the  association  again  went  before  the 
classification  committee  and  showed  this  discrimination  and  its  bad 
effect,  and  that  it  was  injuring  the  business,  and  we  were  received 
almost  with  indifference. 

Since  that  time  the  matter  has  been  taken  before  the  Interstate  Com- 
merce Commission,  and  the  case  is  now  pending  before  them,  but  we 
fear  that  under  the  decision  of  the  Supreme  Court  of  the  United  States 
they  will  not  be  able  to  effect  any  remedy  for  us,  although  we  think 
we  have  shown  them  the  fairness  of  our  contention. 

Mr.  Chairman,  the  question  was  raised  here  yesterday,  or  the  day 
before,  as  to  whether  these  rates,  these  discriminations,  affected  the 
farmer.  I  think  I  can  show  you  in  regard  to  hay  that  they  do.  Out 
of  our  crop  of  hay  of  66,000,000  tons  the  States  west  of  the  Mississippi 
River,  including  Wisconsin,  produced  about  26,000,000  tons,  very 
nearly  one-half  of  the  hay  crop.  Wisconsin,  Minnesota,  Iowa,  Mis- 
souri, Nebraska,  South  Dakota;  Iowa  leading  with  a  crop  of  about 
5,000,000  tons.  Those  are  figures  from  the  Department  of  Agricul- 
ture. They  do  not  refer  to  wild  grasses  or  pasturage,  and  to  remind 
you  of  that,  the  great  State  of  Texas  is  only  credited  with  a  hay  crop 
of  480,000  tons,  while  the  small  State  of  Maryland  is  given  a  crop  of 
380,000  tons. 

The  Chairman.  How  much  of  that  hay  from  the  State  c  f  Iowa  goes 
to  markets  outside  of  the  lines  of  the  State} 
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Mr.  England.  Wc  have  not  those  figures.  Those  would  be  impos> 
sible  to  obtain,  as  to  exactly  the  disposition  of  the  crop. 

The  Chairman.  Take  the  26,000,000  tons  that  are  produced  west  of 
the  Mississippi  River,  including  Wisconsin,  as  you  say — what  has  gone 
East  orgone  to  those  markets  of  all  of  that  quantity? 

Mr.  England.  1  think  in  the  last  two  years  not  one  ton  of  that  hay 
has  come  East.     When  I  say  East  I  mean  the  Elastem  seaboard  markets. 

That  is  what  I  was  coming  to.  Taking  this  hay  from  the  sixth  class 
and  putting  it  in  the  fifth  class  increases  the  freight  on  hay  from  $1  to 
$2.60  a  ton,  according  to  the  distance  of  the  haul  and  the  location. 
Prior  to  that  we  in  mltimore  frequently  brought  hay  from  west  of 
the  Ohio  River.  We  shipped  hay  from  Ohio  and  Illinois  and  Wis- 
consin, and  all  the  Western  States.  1  have  been  in  the  hay  business 
for  well  on  to  twenty  years,  and  prior  to  this  time  we  considered  Illi- 
nois and  eastern  Iowa  our  best  sources  of  supply,  but  in  the  last  two 
years  I  have  not  handled  a  carload  of  hay  from  Illinois,  and  very  little 
from  Indiana,  and  our  sources  of  supply  are  Ohio  and  southern  Indiana. 

The  Chairman.  Is  that  the  result  of  the  increased  railroad  rates,  or 
is  it  the  result  of  the  higher  price  of  beef  cattle  which  induces  the 
farmer  to  put  all  of  his  hay  into  his  cattle  on  his  farm? 

Mr.  England.  Well,  I  believe  that  it  is  the  result  of  these  high 
rates. 

The  Chairman.  Is  it  not  true  that  with  cattle  at  5  cents  and  5i  cents 
a  pound  on  the  farm  that  hay  is  worth  on  the  farm  from  $16  to  $17  a 
ton  to  the  farmer. 

Mr.  England.  That  is  a  question  I  could  not  go  into,  not  knowing 
anything  about  that  business.  But  we  all  know  that  there  has  been  a 
great  increase  in  the  cattle  raising  all  through  the  country.  At  the 
same  time,  we  know  that,  taking  the  prices  of  hay  in  the  State  of 
Iowa — perhaps  not  to-day — this  has  been  a  peculiar  year  because  of 
the  drought  through  the  South  and  West,  when  there  has  been  an 
increased  demand  for  hay — but  had  the  old  rate  been  maintained  we 
could  have  brought  hay  from  those  States  under  many  conditions. 
Hay  is  being  exported  to-day  from  our  ports  to  Europe. 

There  has  been  a  better  demand  for  our  hay  this  year  than  for  many 

J  ears  before.  Owing  to  the  war  in  South  Africa  the  English  army 
as  been  obliged  to  carry  hay  from  Liverpool  and  Belfast  and  Cardiff 
to  meet  the  demand,  ana  if  we  had  had  the  old  rates  to-day,  which,  as 
I  say,  were  $1  to  $1.50  less  than  those  of  to-day,  we  could  have 
exported  much  more  hay  than  we  have  been  doing,  and  in  that  way 
the  farmer  has  not  been  able  to  market  his  hay  and  get  a  price  for  it, 
and  we  have  been  cut  out  of  that  business. 

Mr.  Mann.  Has  not  there  been  a  shortage  of  hay  in  Illinois  and 
Iowa  during  the  past  two  years? 

Mr.  England.  I  do  not  know  about  that  exactly,  except  for  the 
crop  of  1901,  and  the  crop  that  Illinois  raised  in  the  year  beiore.  The 
figures  of  the  crop  of  1901  were  53,000,000  tons,  according  to  the 
original  estimate.  The  croj)  preceding  that,  on  which  I  am  basing  my 
statement,  was  56,000,000  tons. 

Mr.  Mann.  How  wa&  it  three  or  four  or  five  years  ago? 

Mr.  England.  Why,  it  has  ranged  from  45,000,000  tons  up  to,  I 
think,  about  56,000,000  or  57,000,000  tons.  That  is  going  back  to  a 
time  of  ten  years  ago.    The  crop  of  Illinois  in  1900  was  2,350,000  tons. 
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Mr.  Mann.  How  has  the  price  been  on  hay  for  the  last  three  or 
four  years? 

Mr.  Bnoland.  With  the  ordinary  market  fluctuations  from  time  to 
time,  it  has  averaged  probably  a  aollar  and  a  half  a  ton,  in  the  last 
two  yeai:s,  higher  than  it  was,  taking  the  average  of  fifteen  years 
before  that.  The  price  has  been  a  little  better.  It  has  had  to  be 
better  at  the  seaboard  to  meet  this  advance  in  rates. 

Mr.  Mann.  Take  the  Chicago  market.  That  is  not  affected  by  these 
conditions? 

Mr.  England.  I  have  not  those  figures  definitely.  I  would  not  like 
to  express  merely  my  opinion,  but  we  have  watched  the  Chicago  mar- 
ket from  time  to  time  and  we  nave  not  had  any  opportunity  in  the  last 
two  years  to  buy  hay  there  and  bring  it  here.  Heretofore  we  have 
been  able  to  do  it,  but  lately  we  have  not. 

Mr.  Mann.  This  rate  that  you  speak  of  is  from  Chicago  and  points 
east 

Mr.  England.  Yes,  sir;  this  rate  refers  to  all  points  in  that  terri- 
tory that  I  have  mentioned. 

Mr.  Mann.  I  say  the  Chicago  basic  points.  In  what  class  is  hay  in 
the  Western  classification? 

Mr.  England.  I  do  not  know  as  to  that. 

Mr.  Mann.  You  say  that  hay  now  is  in  the  fifth  class  in  what  is 
known  as  the  official  classification;  that  is,  east  of  the  Mississippi 
River? 

Mr.  England.  Yes,  sir. 

Mr.  Mann.  How  is  it  in  the  Southern  classification? 

Mr.  England.  We  do  no  business  in  the^  South.  We  do  not  know 
about  that.  This  refers  to  the  classification  north  of  the  Ohio  and 
Potomac  rivers. 

But,  Mr.  Chairman,  we  have  stated  that  discriminated  against  in  favor 
of  other  commodities.  The  question  was  raised  here  about  the  capacity 
of  the  cars  having  some  effect  on  the  question.  Now,  I  have  brought 
with  me  to-day  two  freight  bills,  whicn  will  probably  better  illustrate 
it  than  any  other  matter,  one  for  a  car  of  hay  and  the  other  a  car  of 
oats,  shipped  from  the  same  point  by  the  same  shipper  in  Michigan  to 
the  same  party  in  Baltimore,  coming  into  Baltimore  over  the  Pennsyl- 
vania line,  one  of  the  carloads  dehvered  to  a  local  elevator,  and  the 
hay  delivered  to  the  terminal  warehouse,  the  hay  warehouse  of  the 
railroad,  situated  within  250  yards  of  the  elevator.  This  is  under  clas- 
sification No.  20.  which  we  complain  of.  The  car  of  hav  was  21,190 
pounds.  It  paid  a  rate  of  24^  cents,  and  the  freight  paia  was  $51.92. 
The  car  of  oats  from  the  same  party,  shipped  to  the  same  point,  con- 
tained 33,000  pounds,  at  a  rate  of  lOi^  cents,  and  the  freight  paid  was 
$34.65. 

In  other  words,  the  railroad  company  hauled  33,000  pounds  of  oats 
from  the  same  point  to  the  same  point  for  about  $17  less  than  they 
charged  for  this  very  much  smaller  amount  of  hay. 

Now,  I  will  say  that  since  that  time  there  has  been  an  advance  of 
3  cents  per  100  pounds  on  grain  more  than  it  is  on  hay.  Therefore 
it  does  not  make  my  argument  quite  as  strong. 

Mr.  Mann.  What  is  the  date  of  those  bills? 

Mr.  England.  Those  bills  are  about  two  years  old. 

Mr.  Mann.  What  is  the  date  of  them? 

Mr.  England.  They  were  selected  because  it  is  but  seldom  tSia.\»^Q^ 
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can  find  two  cars  shipped'froni  the  same  parties  to  the  same  parties  of 
different  commodities. 

Mr.  Mann.  What  is  the  date  of  the  bills! 

Mr.  England.  April,  1900. 

Mr.  Mann.  That  is  after  the  lake  traffic  is  over? 

Mr.  England.  Since  that  time  there  has  been  a  change  on  grain  of 
3  cents  per  100  pounds,  making  the  rate  13i^  cents  per  100  pounds, 
which  would  make  that  cost  of  transportation  about  $9  more.  The 
rate  on  hay  remains  the  same,  and  to-day  this  would  show  up  in  this 
way.  The  present  freight  rate  on  grain  from  Durand  to  Baltimore  is 
13i^  cents;  the  present  rate  on  hay  from  Durand  to  Baltimore  is  22^ 
cents.  Upon  this  basis  the  cost  of  transportation  of  21,190  pounds  of 
hay  at  24J  cents  is  $51.92;  the  cost  of  transportation  of  33,000  pounds 
of  oats  at  13i  cents  is  $44.55.  So  that  even  to-day  the  railroaa  com- 
pany would  haul  22,000  pounds  of  hay  and  charge  more  for  it  than 
they  would  for  half  as  much  again  of  oats,  showing  that  the  capacity 
of  hauling  of  hay  does  not  enter  into 

Mr.  Richardson.  Is  there  not  something  in  the  question  of  the 
commodity  to  be  handled  and  the  facility  and  ease  with  which  it  can 
be  handlea? 

Mr.  England.  I  do  not  think  that  at  terminal  points  it  takes  any 
longer  to  load  a  carload  of  hay  than  it  does  a  carload  of  oats;  that  is, 
at  the  terminal  house;  they  both  go  to  the  public  warehouse. 

Mr.  Wangeb.  How  about  the  matter  of  space  taken  in  shipping? 

Mr.  England.  They  take  the  same  space.  That  is  the  point  that  I 
wish  to  make. 

Mr.  Ryan.  It  is  of  less  weight. 

Mr.  Richardson.  Who  is  complaining  about  that? 

Mr.  England.  The  National  Hay  Association  is  complaining  that 
hay  has  been  discriminated  against. 

Mr.  Richardson.  Why? 

Mr.  England.  By  this  unjust  classification.  Hay  has  been  put  in 
the  fifth  class  from  the  sixth  class,  whereas  it  used  to  be  uniformly  in 
the  sixth  class,  and  that  has  prevented  business  to  that  extent. 

The  Chairman.  What  is  the  reason  given  by  the  carriers? 

Mr.  England.  They  have  never  given  us  any  real  reasons. 

The  Chairman.  Did  they  make  no  argument  at  all  because  of  this 
seeming  unjust  discrimination? 

Mr.  England.  I  have  not  heard  of  any,  sir.  I  have  not  heard  of 
any  arguments  they  have  made.  They  heard  our  arguments  and 
simply  Ignored  them. 

Thereupon,  at  11.45  a.  m.,  the  committee  adjourned  until  to-morrow, 
Saturday,  April  12, 1902,  at  10.30  o'clock  a.  m. 


Saturday,  April  12 ^  1902. 

The  committee  met  at  10.80  o'clock  a.  m.,  Hon.  William  P.  Hep- 
burn in  the  chair. 

STATEMEHT  OF  MB.  E.  P.  BACON— Continued. 

Mr.  Bacon.  Mr.  Chairman,  I  would  like  to  present  in  connection 

with  the  subject  that  was  discussed  the  other  day,  in  regard  to  the 

owera  of  the  Conmiission,  a  statement  which  appears  in  the  Interstate 
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Commerce  Commission's  report  for  1897,  the  eleventh  annual  report, 
which  is  as  follows: 

But  it  (the  Commission^  further  understood  that  when,  as  in  this  case,  the  rates 
had  been  established  by  tne  carriers  and  afterwards  challenged  or  complained  of  as 
unreasonable  and  the  question  of  unreasonableness  had  been  tried,  the  Commission 
could  declare  not  only  what  rate  was  wrong,  but  what  would  be  right.  That  is  to 
say,  when  a  rate  had  been  established  by  the  carriers,  challenged  by  or  on  behalf  of 
the  shippers,  and  tried  by  the  Commission  in  a  proceeding  ordered  and  regulated  as 
near  as  it  may  be  in  conformity  with  United  States  court  proceedings,  the  Commis- 
sion had  a  right,  and  it  became  its  duty,  when  justified  by  the  fact^  to  declare  the 
rate  wrong,  decide  what  rate  would  be  right,  and  through  the  judgment  of  the  court 
compel  the  carrier  to  perform  its  legal  duty  to  receive  and  carry  property  at  rates 
which  are  reasonable  and  just. 

The  Commission  exercised  this  power  in  a  case  commenced  in  the  second  month 
after  its  oi^ganization  and  continued  to  exercise  it  for  a  period  of  more  than  ten  years, 
during  which  time  no  member  of  the  Commission  ever  officially  questioned  the  exist- 
ence of  such  authority  or  failed  to  join  in  its  exercise.  As  already  stated,  the 
authority  of  the  Commission  to  modify  and  reduce  an  established  rate  and  to  enforce 
a  reasonable  rate  for  the  future  was  not  questioned  in  the  answer  of  the  defendant 
in  the  Atlanta  rate  case,  decided  March  30,  1896,  nor  had  it  ever  been  denied  in  any 
of  the  answers  made  to  more  than  four  hundred  cases  previously  commenced,  many 
of  them  alleging  unreasonable  and  unjust  charges  and  praying  the  Commission  to 
enforce  a  reduction  and  lower  rates  in  the  future. 

I  wish  to  state  that  the  power  which  has  been  exercised  by  the  Com- 
mission during  the  ten  years  referred  to  in  these  extracts,  and  the 
existence  of  which  was  aenied  by  the  Supreme  Court,  was  not  denied 
on  account  of  any  question  as  to  the  constitutional  right  of  Congress 
to  confer  that  power,  but  simply  on  account  of  the  point  that  the  act 
itself  did  not  express  it  specifically.  And  I  wish  to  say  further  that 
during  that  period  while  that  power  was  exercised  no  complaint  was 
ever  made  by  any  of  the  carriers  of  a  rate  that  had  been  substituted  or 
ordered  by  tbe  (Commission  as  being  unjust  or  as  inflicting  any  hard- 
ship upon  the  carriers.  But  the  validity  of  the  order  was  questioned 
only  on  the  point  as  to  whether  the  Commission  actually  possessed  the 
power  to  make  such  an  order. 

One  question  that  was  asked  the  other  day  I  would  like  to  say  a  few 
words  in  relation  to,  and  that  is  as  to  the  rightfulness  or  the  legality 
of  requiring  the  Commission  to  take  all  of  the  testimony  in  case  of  an 
appeal,  to  teke  any  additional  testimony  which  might  be  desired  to  be 
offered  by  either  of  the  parties  to  the  case.  It  seems  to  me  that  the 
apparent  diflBculties  whicn  exist  in  relation  to  the  rightfulness  of  this 
arise  from  the  fact  that  the  Commission  has  been  regarded  as  a  judicial 
body.  That  is  not  the  case.  It  acts  as  an  agent  of  Congress  in  exer- 
cising legislative  functions  of  making  a  rate,  of  prescribing  a  rate,  after 
finding  tnat  the  existing  rate  is  unjust  or  discriminating,  and  that  as 
an  administrative  or  legislative  act  it  should  and  must  necessarily,  and 
ought  in  fact,  to  go  into  immediate  effect  as  any  legislative  act  does; 
and  parties  who  question  its  rightfulness  have  their  remedy  in  an 
app^l  to  the  courts  for  a  review  of  the  question  as  is  providea  in  the 
Corliss  bill.  My  idea  is  simply  this,  that  an  act  of  tne  Commission, 
not  being  a  judicial  act,  there  is  no  reason  why  it  should  not  go  into 
J  immediate  effect,  being  a  legislative  or  administrative  act  instead  of  a 
judicial  one. 

The  Chaibman.  You  regard  the  fixing  of  a  rate  as  a  legislative  act? 

Mr.  Bacon.  As  legislative,  yes,  sir;  and  as  all  legislative  acts  must 
necessarily  go  into  immediate  effect,  and  then  parties  who  object  to 
the  effect  of  that  act  have  their  remedy  in  the  courts,  and  while  it  is 
being  tested  in  the  court  it  is  in  opemtion  and  effect^  ^^.d  ^x^^  V^*^ 
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which  may  be  sustained  by  it  by  anybody  is  one  of  those  contingent 
results  wnich  can  not  be  provided  for.  But  in  point  of  fact,  during 
the  ten  years  when  this  authority  was  exercised,  no  railroad  company 
ever  claimed  that  it  experienced  any  hardship  or  suffered  any  wrong 
in  consequence  of  the  acts  of  the  Commission.  Experience  is  far 
better  than  theory. 

The  Chairman.  Have  we  had  any  experience  in  procedure  such  as 
is  now  proposed  during  the  ten  vears  you  speak  of  ? 

Mr.  Bacon.  Yes;  we  have  haa  continuous  experience  on  that  direct 
line.  Numerous  cases  have  been  decided  by  the  Commission  in  which 
a  rate  has  been  fixed. 

The  Chairman.  Yes;  but  when  they  fixed  a  rate  they  did  not  at- 
tempt to  enforce  that  rate,  If  it  was  to  be  enforced,  if  it  needed  any 
further  power,  they  had  to  go  to  the  court. 

Mr.  Bacon.  They  had  to  go  to  the  court. 

The  Chairman.  The  court  then  rendered  its  jud^ent 

Mr.  Bacon.  They  had  to  go  to  the  court  if  the  railroad  did  not  obey 
the  order. 

The  Chairman.  If  they  did  not  obey  it. 

Mr.  Bacon.  So  that  during  the  ten  years  of  that  time,  or  most  of 
that  time,  eight  or  nine  years,  the  railroads  almost  universally  com- 
plied with  the  rates  of  the  Commission  and  the  rates  it  prescribed 
were  promptly  observed,  it  being  regarded  by  the  railroads  at  that 
time  as  a  proper  function  of  the  Commission  and  the  orders  were 
obeyed  and  the  rates  put  into  effect  which  the  Commission  prescribed; 
and  as  I  say,  no  one  ever  claimed  them  as  being  wrong  and  no  railroad 
ever  suffered  from  that  pmctice  on  the  part  of  the  Commission,  and 
that  practice,  I  say,  is  far  better  than  any  theory.  We  may  theorize 
as  to  what  possible  results  mav  be  and  yet  when  we  have  had  ten 
years  of  experience  it  is  worth  far  more  to  us  than  any  theorizing  of 
what  may  occur  to  us  in  the  future,  and  having  had  that  experience — 
and  it  having  resulted  satisfactorily,  not  only  to  the  public  but  to  the 
carriers  themselves — that  is  the  best  warrant  in  the  world  for  reinvest- 
ing the  Commission  with  that  particular  power. 

The  question  was  asked  the  other  day  if  bonds  should  be  given 
between  those  two  parties,  the  complainants  on  the  one  hand  and  the 
railroads  on  the  other;  but  that  is  utterly  impracticable  from  the  nature 
of  the  case.  The  party  who  pays  the  freight  is  very  rarely  the  one 
who  bears  it  ultimately.  He  is  the  middleman.  The  great  bulk  of 
transportation  of  the  country  is  carried  on  by  middlemen,  and  freight 

{)aid  by  them  is  immediately  added  to  the  cost  of  the  goods,  and  fol- 
ows  the  goods,  and  is  paid  by  the  consumer  in  case  of  merchandise, 
and  in  case  of  agricultural  products  the  freight  to  be  paid  is, deducted 
from  the  value  of  the  product  at  the  point  of  production,  and  is  borne 
in  advance  by  the  producer. 

Consequently  there  are  no  parties  who  can  give  bond  during  the 
pendency  of  the  case  who  are  the  real  sufferers,  and  the  man  who  has 
paid  the  freight  is  not  a  sufferer  at  all,  although  the  rate  may  be  exces- 
sive and  exorbitant  and  unjust  in  other  respects;  yet  he  has  paid  it, 
and  has  recouped  himself  by  charging  it  on  the  goods,  and  he  has 
actually  recovered  it  in  that  way,  and  tiiere  is  no  remaining  direct  or 
personal  interest  in  it  whatever.  Hence,  the  impracticability  of  pro- 
viding bonds  as  has  been  suggested,  and  hence  the  necessity  of  provid- 
ing an  entirely  different  method  of  treatment  for  cases  relating  to  the 
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freight  to  that  relating  to  claims  between  individuals.  It  is  absolutely 
essential  that  they'should  be  treated  in  an  entirely  different  manner, 
because  of  the  difference  in  the  nature  of  the  case.  This  treatment 
can  only  be  provided  by  carrying  into  effect  the  rate  prescribed  by  the 
Commission,  when,  upon  full  investigation,  the  rate  is  found  to  be 
unjust  or  unreasonable. 

Upon  the  question  of  the  constitutionality  of  some  of  the  provisions 
of  the  bill  I  would  like  to  file  a  pamphlet  entitled  '*  Power  of  Congress 
over  Interstate  Commerce,"  which  cites  numerous  cases  which  nave 
been  decided  by  the  Supreme  Court  in  relation  to  the  governmental 
supervision  over  rates  of  freight  and  passage.  It  is  an  able  le^l 
document. 

I  will  give  way  here  to  Mr.  Jones,  the  chairman  of  the  National 
Grange* 
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national  and  state  organizations. 

Grain  Dealers'  National  Association,  Indiana  State  Board  of  Com- 
merce, Illinois  Manufacturers'  Association,  Kansas  Millers'  Associa- 
tion, Michigan  State  Millers'  Association,  Millers'  National  Association, 
Millers'  National  Federation,  Minnesota  Retail  Grocers  and  General 
Merchants'  Association,  Missouri,  Kansas  and  Oklahoma  Lumber 
Association,  National  Board  of  Trade,  National  Dining  Table  Associa- 
tion, National  Wholesale  Druggists'  Association,  National  Live  Stock 
Association,  National  League  of  Commission  Merchants,  National 
Retail  Grocers'  Association,  National  Hay  Association,  National 
Wholesale  Lumber  Dealers'  Association,  Nebraska  Retail  Grocers 
and  General  Merchants'  Association,  New  England  Shoe  and  Leather 
Association. 

New  England  Granite  Manufacturers'  Association,  Ohio  Grain 
Dealers'  Association,  Ohio  State  Association  Patrons  of  Industry, 
Oklahoma  Millers'  Association,  Texas  Cattle  Raisers'  Association, 
Texas  Mi  Hers' Association,  Utah  Live  Stock  Association,  Winter  Wheat 
Millers'  League,  Wisconsin  Cheese  Makers'  Association,  Wisconsin 
Retail  Hardware  Dealers'  Association,  Wisconsin  Retail  Lumber 
Dealers'  Association. 

LOCAL  ORGANIZATIONS. 

Calif omia, — Claremont  Citrus  Union;  Colton,  San  Bernardino 
County  Fruit  Exchange;  Los  Angeles  Chamber  of  Commerce;  Los 
Angeles,  Southern  California  Fruit  Exchange;  North  Pomona,  Indian 
Hill  Citrus  Union;  Pomona  Fruit  Growers  Exchange;  Pomona,  San 
Antonio  Fruit  Exchange;  Porterville  Board  of  Trade;  Porterville, 
Tulare  County  Citrus  Iruit  Exchange;  San  Diego  Chamber  of  Com- 
merce; Santa  Barbara  Lemon  Growers'  Exchange;  Santa  Barbara, 
Santa  Barbara  County  Chamber  of  Commerce. 

Colorado. — Colorado  Springs  Chamber  of  Commerce. 

UUnois. — Chicago  Board  of  Trade. 

Indiana. — Indianapolis  Board  of  Trade,  Indianapolis  Commercial 
Qub. 

Iowa. — Davenport  Business  Men's  Association. 
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JBjxnsas. — ^Topeka  Commercial  Club. 

Zouisiana. — New  Orleans  Board  of  Trade. 

Maryland. — Baltimore  Lumber  Exchange. 

Massachusetts. — Brockton  Board  of  Trade,  Pitchburg  Merchants' 
Association,  Worcester  Board  of  Trade. 

Michigan. — Detroit  Merchants  and  Manufacturers'  Exchange. 

Minnesota. — Duluth  Produce  and  Fruit  Exchange, 

Mississippi. — Westpoint,  Aberdeen  Group  Commercial  Association. 

Missown. — Kansas  City  Board  of  Trade,  St.  Louis  Builders'  Ex- 
change. 

Nmraska. — Lincoln,  Retail  Grocers'  Association;  South  Omaha  Live- 
stock Exchange. 

Neo)  York. — Brooklyn,  United  Retail  Grocers' Association;  Buffalo 
Lumber  Exchange;  Buffalo  Merchants'  Exchange;  Middletown,  Busi- 
ness Men's  Association;  New  York  Lumber  Traae  Association;  New 
York  Manufacturers'  Association;  New  York  Merchants' Association; 
New  York  Produce  Exchange;  New  York  Stationers'  Board  of  Trade. 

North  Carolina. — Wilmington  Chamber  of  Commerce. 

Ohio. — Cincinnati  Chamber  of    Conmaerce,  Toledo   Produce  Ex 
change;  Newark  Board  of  Trade. 

Oregon. — ^Portland  Chamber  of  Commerce. 

PeansyVoamjia. — Pittsburg  Chamber  of  Commerce. 

Washington. — Spokane  (jhamber  of  Commerce. 

Wisconsin. — Milwaukee  Chamber  of  Commerce;  Milwaukee  Mer- 
chants' and  Manufacturers'  Association;  Milwaukee  Association  of 
Master  Steam  and  Hot  Water  Heating  Engineers. 

Wyoming. — ^Muscoda  Dairy  Board. 

STATEMENT  OF  MB.   AAEON  JONES,   OEAND   MASTEE   OF   THE 
NATIONAL  OEANGE,  PATEONS  OF  HUSBANDEY. 

Mr.  Jones.  Mr.  Chairman,  I  will  not  detain  your  committee  with 
any  extended  remarks  upon  these  questions.  Ilepresenting  the  agri- 
cultural interests  of  the  U  nited  States  as  presented  by  our  order,  we 
are  venr  much  concerned  to  have  an  equitable  law  upon  transporta- 
tion. It  is  a  question  that  more  vitally  affects  the  producing  classes 
than  any  other  classes  in  our  country,  as  the  statistics  show  that  60 
per  cent  of  the  freights  carried  upon  our  vast  railway  systems  are  paid 
upon  the  products  of  agriculture.  Hence,  an  unjust  or  unfair  or 
inequitable  freight  rate  is  very  detrimental  to  us.  As  has  been 
remarked  by  Mr.  Bacon  the  cost  of  the  freight  is  immaterial  to  the 
freighter,  because  he  takes  it  out  in  the  purchase  of  his  product  and 
the  cost  falls  upon  the  farmers. 

I  want  to  say  that  the  farmers  are  not  antagonistic  to  the  railway 
interests.  They  do  not  desire  legislation  that  will  cripple  or  hinder 
the  progress  of  the  railroad  development  of  this  country;  neither  do 
they  want  to  prevent  them  from  making  a  reasonable  and  fair  profit 
for  the  money  and  the  energies  engaged  in  transportation.  But  upon 
the  lands  in  which  these  railways  acquire  their  rights  to  build  their 
roads  over  our  property,  where  a  difference  aiises  between  the  owner 
of  lands  and  the  company  seeking  a  right  of  way,  where  those  differ- 
ences exist,  all  the  States  have  provided  that  a  aisinterested  tribunal, 
not  interested  in  the  lands  or  in  the  company,  shall  sit  and  determine 
what  are  the  damages  to  the  individual  for  dispossession  of  this  prop- 
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eily,  and  that  we  esteem  to  be  right  and  proper.    It  is  in  the  interest 
of  the  progress  of  our  nation. 

Now,  after  a  railroad  has  acquired  its  ri^ht  to  build  its  road,  if  there 
should  any  contention  arise  as  to  the  equity  of  transportation  of  any 
of  the  products  which  grow  upon  this  or  any  other  farm  in  that  com- 
munity, certainly  it  would  be  but  iust  and  fair  that  where  that  conten- 
tion arises  some  commission  should  be  able  to  examine  this  contention 
and  determine,  as  in  the  one  case,  also  in  the  second  case,  what  would 
be  right  and  fair,  and  then  we  would  be  placed  upon  an  equality. 

The  management  of  railroads  has  been  m  the  past,  in  some  respects, 
regardless  of  the  interests  of  the  producer  or  the  interests  of  the 
farmer. 

In  the  classification  of  freight  they  have  made  it  prohibitory  to 
market  some  products,  so  that  they  are  absolutely  worthless,  because 
the  producers  are  unable  to  pay  the  freight  charges  upon  them. 
These  charges  are  not  in  proportion  to  the  cost  of  carriage,  as  we 
understand  it.  In  cases  of  that  kind  it  seems  to  me  that  the  farmers 
ought  to  have  a  remedy,  and  that  remedy  ought  to  be  provided  by  the 
National  Congress.  For  many,  many  years  our  organization,  in  its 
subordinate  granges  scattered  through  41  States  of  this  Union,  have 
met  in  our  State  assemblages,  our  national  assemblages,  and  have  con- 
tinually presented  this  claim  and  pressed  it  upon  Congress  to  give  us 
a  remedy. 

We  have  carefully  examined  the  Nelson-Corliss  bill,  and  we  believe 
its  amendments  to  the  original  interstate-commerce  act  are  just,  fair, 
and  equitable,  and  that  they  will  provide  the  remedv  that  we  have 
sought.  That  remedy  is  that  when  the  Commission  has  examined  a 
case  clearly  and  fully,  and  determined,  whatever  their  finding  may 
be,  the  railroad  companies  must  obey  that  finding,  and  thereafter 
carrv  the  product  at  the  rate  of  the  finding  of  the  Commission  until  it 
has  been  reviewed  and  set  aside  by  the  courts. 

There  is  not  any  other  protection  that  the  farming  interests  of  this 
country  can  secure.  We  are  handicapped.  The  value  of  our  lands  all 
depends  upon  the  management  of  the  railroad  corporations.  The 
rapid  comoination  and  consolidation  of  these  roads  unaer  a  single  man- 
agement makes  it  more  imperative  at  this  time,  and  more  and  more 
forcibly  is  the  necessity  felt  that  we  should  have  legislation,  such  as 
we  ask  now,  than  in  any  other  period  in  our  country's  history,  because 
we  are  absolutely  at  the  mercy  of  the  transportation  interests  of  the 
country. 

1  believe  that  the  loyalty  of  the  farming  population  to  our  country 
is  unquestioned.  They  are  willing  to  pay  their  proportion  of  the 
country's  expenses,  and  they  are  also  willing  to  stand  for  its  defense, 
and  this  is  the  only  remedy  we  have  for  our  protection.  As  isolated 
individual  farmers  they  are  unable  to  make  any  contention  or  go  into 
the  courts  to  seek  a  remedy.  They  are  unable  to  pay  for  it.  They 
are  absolutely  shut  out. 

It  would  seem  to  me  that  the  Congress  ought  to  provide  this  remedy 
for  us  and  protect  its  weakest  citizen  as  well  as  its  strongest  corpora- 
tion. I  believe  the  safety,  I  believe  the  liberty,  and  I  believe  the 
loyalty  of  all  the  people  of  this  country  depend  upon  laws  which  shall 
fall  justly  upon  all  its  respective  classes.  If  the  farmers  of  this  country 
become  thoroughly  impressed  with  the  idea  that  the  Congress  that 
they  have  elected  does  not  take  cognizance  of  their  necessities.^  oAsid 
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will  not  protect  their  rights,  you  will  find  that  they  will  become  a  very 
dissatisfied  class,  which  they  should  not  be.  Naturally,  they  stand  by 
the  Government  and  stand  by  its  laws,  and  they  wish  that  Congress 
would  pass  a  law  that  will  compel  every  other  class  of  citizens  to  abide 
by  them. 

This  consolidation  of  transportation  interests  that  is  taking  place 
absolutely  prohibits,  or  absolutely  takes  away,  all  the  possibibties  of 
freight  rates  being  regulated  by  competition.  If  competition  is  left 
free  to  act  and  let  monev  be  invested  m  building  roads,  and  then  roads 
act  independently  of  each  other  and  competition  rules  and  regulates  the 
prices,  we  have  nothing  to  say.  But  such  is  not  the  fact.  In  view  of 
the  action  of  the  railroad  companies  themselves,  in  placing  under  a 
single  management  over  half  of  the  railroads  of  tnis  country,  it  seems 
to  us  that  we  have  got  to  look  for  the  remedy  to  Congress. 

As  to  the  bill  that  is  now  before  your  committee  under  consideration, 
we  believe  that  this  bill,  if  reported,  bj  the  authority  and  force  that 
will  be  given  to  it  by  this  committee,  will  probably  become  the  law  of 
this  country^  and  it  will  do  no  injustice  to  any  railroad  or  transporta- 
tion interests  of  the  country.  It  will  mete  out  justice  to  the  farming 
population.  Sixty  per  cent  of  the  freights  of  these  roads  are  the 
freights  of  the  American  farmer,  and  according  to  published  statistics — 
and  you  are  familiar  with  them — a  large  proportion  of  our  export 
trade — between  60  and  70  per  cent — is  also  the  product  of  these  same 
farmers. 

We  know  that  evidence  to  substantiate  our  claim  has  been  submitted 
in  detail,  or  will  be,  by  the  Interstate  Commerce  Commission,  which 
has  been  taking  evidence  regarding  the  wonderful  discriminations  that 
the  railroad  companies  have  seen  proper  to  practice  between  different 
localities  and  dinerent  shippers.  Now,  this  affects  injuriously,  very 
injuriously,  the  value  of  farms  along  the  roads.  Last  winter  I  had 
occasion  to  look  up  the  matter,  and  I  found  that  wheat  was  being  car- 
ried right  througn  my  town  for  4  cents  a  bushel  less  than  we  could 
ship  it  for  from  my  town,  or  from  Chicago  to  New  York.  That  was 
very  injurious  and  very  detrimental  to  every  bushel  of  wheat  that  was 
in  my  granary.  It  lowered  the  value  by  three  or  four  cents  a  bushel 
of  every  bushel  of  wheat  I  had  and  absolutely  prohibited  me  from 
shipping  it;  and  I  only  speak  of  myself  because  it  is  a  common  case 
witn  all  the  farmers  of  our  country. 

These  matters  are  important  to  us,  and  while  the  farmers  are  not 
able  to  complain  in  the  same  way  that  others  may,  they  have  not  the 
money  to  come  before  your  committee  in  large  numbers  individually, 
because  they  are  not  a  moneyed  class  of  men,  they  are  depending  on 
the  wisdom,  the  justice,  the  fairness  of  the  men  they  have  sent  to  uon- 
gress  to  see  that  their  interests  shall  be  protected. 

In  1887  this  interstate-commerce  bill  was  passed,  as  I  understand  it, 
in  the  first  place.  It  acted  very  smoothly,  very  satisfactorily,  and  the 
saving  of  freights  at  the  rates  tnat  dominated  in  1887,  if  those  freights 
had  been  continued  through  the  entire  ten  years  in  which  this  law  was 
in  practical  operation — the  difference  in  tne  saving  that  would  have 
been  procured  would  have  amounted  to  $529,000,000.  Of  that  $629,- 
000,000,  60  per  cent  was  saved  to  the  farming  population. 

Now.  1  want  to  say,  as  a  farmer,  that  grain  growing  has  ceased  to 
be  prontable  from  the  fact  of  the  excessive  freights  that  are  charged 
to  U8.    I  operate  something  of  a  farm,  but  I  have  absolutely  quit  grow- 
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ing  grain,  because  I  can  not  afford  to  pay  the  freights.  And  so  it  is 
with  all  the  grain-raising  farmers  of  Indiana.  We  are  going  out  of  it 
as  fast  as  we  can  change  our  methods  of  farming.  Now,  we  do  not 
think  that  it  is  right  that  the  Congress  of  the  Unitea  States  should  allow 
any  class  of  people  to  so  conduct  their  business  as  to  drive  us  out  of 
our  business. 

Mr.  Davis.  How  do  the  freight  rates  now  on  grain  compare  with 
the  freight  rates  in  1887? 

Mr.  Jones.  They  are  25  per  cent  higher,  and  that  is  a  very  serious 
embargo. 

Mr.  Coombs.  Is  that  confined  to  the  railroads,  or  does  it  take  in  the 
ocean  carriers? 

Mr.  Jones.  That  goes  to  the  seaboard.  I  understand  there  are 
rates  fixed  for  the  export  trade  which  make  it  very  much  cheaper. 
That  is  the  reason  why  I  speak  of  this  particular  instance.  Contracts, 
I  am  informed,  were  made  about  a  year  ago  three  to  four  cents  cheaper 
because  it  was  expjort  grain.  And  then  I  understand  that  some  of 
this  export  grain  is  taken  off  in  New  York  and  sold  in  the  market 
there  instead  of  being  taken  abroad. 

Mr.  Coombs.  Then  when  vou  say  that  wheat  went  through  your 
town  at  three  to  four  cents  cheaper  that  difference  was  in  the  way  of 
a  rebate. 

Mr.  Jones.  That  was  in  the  way  of  rebate;  yes,  sir.  Now,  this  law 
provides  that  these  rebates  shall  cease,  and  they  ought  to  cease.  There 
18  no  justice,  there  is  no  fairness,  in  one  shi|)per  having  a  different  rate 
from  another  shipper.  Every  solitary  man  who  handles  a  commodity 
ought  to  have  the  use  of  these  public  highways  on  fair  and  eauitable 
terras.  Nothing  else  will  give  to  the  seller  a  fair  opportunity  of  selling 
his  products  or  to  the  buyer  of  buying  them. 

This  bill  provides  for  this  also,  and  that  is  a  very  important  matter, 
and  I  believe  to-day  that  the  American  farmer  feels  the  necessity  of 
this  kind  of  legislation,  and  protection  from  these  abuses,  more  than  he 
does  the  necessity  of  any  other  legislation  that  can  possibly  be  passed 
by  the  American  Congress. 

1  know  that  there  are  a  great  many  questions  affecting  other  matters 
that  seem  to  dominate  now  in  the  minds  of  the  American  people,  but 
I  want  to  say  to  the  American  Congress  that  if  you  will  look  at  the 
condition  of  the  farming  classes  or  this  country  you  will  find  that 
they  need  your  guardian  care  just  as  well  as  any  other  people  on  God's 
green  earth.  There  is  no  question  about  that  in  ray  ramd,  because  the 
products  of  these  men  who  are  engaged  in  grain  growing  are  so  handi- 
capped that  they  are  unable  to  provide  their  children  with  the  neces- 
sary amount  of  education  so  as  to  give  them  an  equal  show  in  the  race 
of  life.  This  is  a  condition  that  has  been  brought  about  by  the  unfair- 
ness, it  seems  to  me,  in  the  management  of  affairs,  by  combinations 
and  trusts  which  have  come  into  force  with  such  power  as  to  fix  the 
rates,  or  practically  so,  both  of  the  product  of  the  farmer  and  that 
which  he  consumes,  and  he  stands  between  the  two  stones  which  are 
crushing  out  the  very  life  of  his  business,  he  needs  protection. 

I  believe,  on  that  basis,  that  the  strongest  law  that  could  be  passed 
against  combinations  and  trusts  would  be  one  to  the  effect  that  every 
li^roduct,  when  it  is  shipped  into  the  market,  shall  ])ear  its  just  propor- 
tion of  the  freiglit,  and  no  rebates  should  be  allowed.  I  believe  that 
if  this  law  was  enacted  and  was  enforced  it  would  re^M\a.\j^  \i^-^^ 
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every  trust  there  is  in  America,  without  any  other  le^lation  upon 
that  point,  because  if  they  did  not  get  these  advantages  which  tney 
receive  from  the  transportation  interests  they  would  be  unable  to  be 
of  any  serious  danger  or  damage  to  this  country. 

Now,  the  farmers  are  in  danger,  and  I  want,  in  my  position  as  the 
master  of  the  national  grange,  as  chairman  of  the  legislative  com- 
mittee of  the  national  grange,  having  communication  with  our 
600,000  members  weekly  or  monthly,  as  ihe  case  may  be,  to  sajr  that 
I  believe  I  know  the  sentiment  of  the  farii  ers  upon  this  proposition, 
and  it  is  unanimous.  I  care  not  what  political  party  they  may  affiliate 
with,  or  what  party  they  may  sustain,  upon  this  proposition  they  are 
united.  They  are  looking  to  you,  and  as  this  pending  bill  is  now 
before  you  for  your  consideration,  I  want  favorable  action  on  your 

girt,  and  an  urgent  and  persistent  effort  to  carry  it  through  both 
ouses  of  Congress  would  to-day  be  hailed  by  the  farmers  as  the 
greatest  act  of  deliverance  to  them,  of  them,  tnat  could  possibly  be 
ad  at  your  hands. 

It  would  not  be  expected  of  me  that  I  should  go  into  the  legal  phases 
of  this  billj  which  you  are  able,  fully  competent,  to  take  charge  of. 
The  propositions  that  we  want  embodied  into  law  are  those  that  would 
bring  about  justice  between  the  business  interests  of  the  country. 

I  was  in  the  committee  room  yesterday  when  a  gentleman  from 
Baltimore  was  speaking  upon  the  hay  problem,  and  speaking  upon 
the  wheat  problem.  Now,  the  discrimination  oi  the  different  classi- 
fications of  freights,  taking  a  certain  product  out  of  one  class  and 
putting  it  into  another,  and  raising  the  price,  has  been  prohibitory 
of  trade — in  some  ways  absolutely  prohibitory,  and  that  should  not 
exist,  should  not  be  permitted  to  continue. 

As  to  the  difference  between  the  freight  on  flour  and  that  on  wheat, 
I  want  to  say  that  it  would  be  to  the  best  interests  of  the  American 
farmer  to  have  American  wheat  floured  by  American  mills.  We  think 
it  is  to  our  interests  to  have  it  so  floured,  because  then  we  have  a  con- 
tinuous market.  We  do  not  ask  any  advantage  for  the  American 
miller;  we  do  not  ask  that  his  flour  be  shipped  for  one  farthing  per  100 
pounds  less  than  the  wheat  is  shipped  over  these  railroads  for.  That 
will  place  both  these  great  interests  in  competition  with  each  other, 
the  snipper  and  the  miller,  and  I  say  for  the  farming  population  it  is 
to  our  interests  to  have  all  of  our  grain  floured  here,  because  it  gives 
us  a  more  regular  market  than  the  other  would,  and  for  the  further 
reason,  and  the  more  important  reason,  that  the  by-products  of  the 
mill  are  absolutely  needed  by  the  farmers  in  America  for  fattening 
their  stock,  so  as  to  keep  the  fertilization  on  our  lands. 

1  want  to  say  that  the  practice  of  the  American  farmer  in  shipping 
away  his  products  to  a  foreign  country  and  having  them  there  milled 
and  the  by-products  there  used  by  the  European  farmer  has  been 
depleting  the  fertility  of  the  American  farms  more  than  those  who 
have  not  given  attention  to  these  matters  would  think,  and  it  is  an 
important  matter — a  very  important  matter. 

This  is  an  agricultural  country,  and  an  agricultural  country,  in  order 
to  ihaintain  its  position,  has  necessarily  got  to  keep  up  the  highest 
standard  of  the  fertility  of  its  soil,  and  that  never  can  oe  done  when 
you  ship  the  raw  material  to  some  foreign  country  and  let  the  foreign 
lands  be  enriched  with  our  by-products. 
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80  that  all  this  would  be  changed  to  the  largest  degree  by  an  equit- 
able and  fair  rate  of  transportation. 

I  am  no  particular  friend  of  the  members  of  the  Interstate  Com- 
merce Commission.  I  only  believe  that  they  are  able,  wise,  and  dis- 
creet men.  Their  long  experience  in  the  examination  of  railroads  and 
freights  gives  them  an  opportunity  to  know  what  is  right  and  what  is 
fair.  1  believe  that  to  fill  a  position  upon  that  Commission  requires 
the  highest  standard  of  honesty  and  intelligence.  Now,  I  know  that 
if  they  should  be  wrong,  either  in  judgment  or  honesty,  they  have  got 
a  tremendous  power,  and  in  exercising  that  power  they  could  do 
immense  wrong  to  the  shipper  and  immense  wrong  to  the  producer, 
as  well  as  serious  damage  to  the  railroads  of  this  country,  but  I  believe 
that  we  have  got  to  trust  these  matters  somewhere,  ana  I  believe  that 
these  men  are  more  liable  to  reach  a  fair  and  just  conclusion  than  men 
who  are  engaged  alone  on  the  side  of  and  in  the  interests  of  tmns- 
portation. 

As  a  farmer  I  have  a  few  thousand  bushels  now  in  my  granary  that 
1  wish  to  sell.  If  the  matter  was  left  entirely  to  me,  and  1  should  fix 
the  freight  rate  for  the  shipment  of  that  grain,  you  can  verj  well 
believe  that  an  Indiana  farmer  would  not  put  that  rate  too  high;  in 
nine  cases  out  of  ten  he  would  put  it  too  low;  because  of  the  very 
selfishness  and  grasping  disposition  to  get  all  that  he  could  he  would 
probably  put  it  too  low.  ISow,  it  would  be  unfair  and  unjust  to  place 
the  vast  sums  of  money  invested  in  the  building  and  management  of 
railroads  at  the  dictation  of  myself  as  a  shipper,  and  to  make  the  rail- 
roads accept  the  rates  that  I  might  see  proper  to  offer  them.  That 
is  unfair,  and  it  would  be  unjust,  and  it  would  destroy  the  value  of 
their  propei-ty. 

Turn  tne  case  over  and  let  a  railroad  man,  who  has  not  a  dollar's 
worth  of  interest  in  my  farm  or  the  farm  of  any  other  man  who  is  a 
shipper — let  him  fix  the  rate.  I  do  not  believe,  although  I  have  a  high 
respect  for  those  men  who  build  and  manage  the  i*ail  roads  and  fix  the 
rates,  that  they  are  more  likely  to  fix  a  fair  rate  than  I  would  be  in 
their  place.  They  would  act  and  do  act  just  as  I  would.  I  believe  that 
they  are  as  apt  to  fix  a  little  too  high  a  rate  as  I  would  be  to  fix  too 
low  a  rate.  Tnerefore  we  would  lock  horns  with  each  other.  Now, 
we  ought  to  have  some  fellow  who  is  not  a  shipper;  some  good,  broad- 
minded,  honest  man,  with  a  full  knowledge  of  the  case,  and  with  a 
proper  regard  to  the  rights  of  citizenship  in  this  Republic,  who  ought 
to  have  the  case  turned  over  to  him  and  let  him  hear  the  evidence,  let 
him  decide  what  is  right  and  fair  and  just  between  us. 

I  want  to  say  to  you,  my  friends,  that  the  future  destinies  and  the 
future  prosperity  of  this  country  rest  upon  Congress  seeing  that  jus- 
tice is  done  along  the  line  of  these  rate  questions;  and  this  question 
underlies  to-day  the  destiny  of  more  of  the  important  industries  of 
the  nation  than  any  other  question  that  has  occupied  the  attention  of 
the  American  Congress  for  this  year  or  any  other  year. 

All  I  have  to  say  is  this,  in  conclusion:  I  am  not  going  to  argue  the 
merits  of  this  case.  You  can  get  the  facts;  they  are  before  you  on 
every  hand.  The  Interstate  Commerce  Commission's  books  and  reports, 
and  their  findings  and  investigations,  have  all  developed  the  practices 
of  the  roads  as  tney  are  conducted  now.  The  fact  that  the  roads  have 
increased  their  tariffs  about  25  per  cent— all  this  is  before  you. 

What  we  ask,  gentlemen,  ana  what  we  hope  and  what  y^^  b^\\^\^ 
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that  you,  as  honest  men  representing  your  constituents  ~  not  the  farm- 
ers who  live  in  your  districts,  but  every  business  man,  every  con- 
sumer, in  your  district  interested  in  having  fairness  meted  out  to  them — 
the  poor  citizen  who  buys  his  groceries  is  interested  in  a  fair  rate  as 
well  as  the  greatest  shippers — what  we  believe  that  you  will  do  is  to 
fix  proper  legislation  and  establish  it  so  that  to  a  large  degree  trans- 
portation rat^  will  be  permanent  and  stable.  Then  you  wilfencourage 
men  to  ^o  out  and  endeavor  to  make  their  farms  more  productive,  and 
grow  still  more  of  the  products  of  the  soil  for  the  benefit  or  the 
American  people,  and  to  relieve  the  starving  people  abroad. 

You  can  give  great  encouragement  all  along  the  line.  I  want  to  say 
that  the  man  who  owns  his  farm  here  near  the  seaboard,  near  where 
he  can  get  to  tide  water  to  ship  abroad,  is  entitled  to  his  relative  advan- 
tage in  position.  We  of  the  Central  West,  we  in  Indiana — and  1  am 
sure  my  good  brother  here  from  Wisconsin  will  back  me  in  this  state- 
ment— do  not  want  to  take  away  from  these  men  of  Pennsylvania  and 
these  men  of  New  York  their  advantages  of  location.  All  we  ask  is 
equity  and  fairness.  We  do  not  want  the  broad  and  rich  and  fertile 
plains  of  the  Dakota^  to  take  away  the  advantages  in  position  of  the 
farmer  who  lives  in  the  Central  West. 

We  are  all  entitled  to  our  respective  positions.  We  have  bought  our 
lands,  and  we  have  paid  for  them,  and  we  have  paid  our  taxes,  and  we 
have  stood  by  this  grand  Republic  in  its  wonderful  progress  and  in 
its  success  all  the  way  througn,  and  now  we  want  the  Congress  of  the 
United  States,  the  men  of  the  Congress,  and  this  committee,  which  is 
charged  with  the  great  responsibility  of  passing  upon  this  most 
important  measure,  to  stand  by  us  and  help  to  see  that  fairness,  just- 
ness, and  equity  is  measured  out  to  all  tnese  large  corporations,  as 
well  as  to  the  citizens  of  this  Republic. 

1  was  going  to  conclude,  but  I  will  say  one  word  more.  For  years 
the  national  grange  has  petitioned,  has  urged,  and  has  asked  this  leg- 
islation. Last  year  1  was  here  in  the  interest  of  the  CuUom  bill. 
That  bill  was  a  little  more  drastic  than  this  is,  but  this  bill  covers  the 
same  ground,  although  not  quite  so  forcibly.  Year  after  year  we  have 
been  asking  this  legislation.  Now  we  insist,  and  we  hope,  and  we  are 
confident  that  you  are  going  to  give  us  this  relief  in  the  present  Con- 
gress. 

STATEMENT  OF  MB.  F.  H.  MAODEBTJEO. 

Mr.  Magdebuhq.  Mr.  chairman,  I  represent  here  to-day  the  Millers' 
National  Association  of  the  United  States,  the  Chamber  of  Commerce 
of  Milwaukee,  Wis.,  and  the  Merchants  and  Manufacturers'  Associa- 
tion of  Milwaukee,  Wis. 

The  Millers'  National  Association  of  the  United  States  is  an  organi- 
zation which  comprises  a  membership  scattered  throughout  twenty 
States  in  this  Union  and  having  an  aggregate  daily  output  of  about 
100,000  barrels  of  flour,  the  Chamber  of  Commerce  of  Milwaukee 
comprises  a  membershij)  of  over  620  of  the  most  prominent  business 
men  of  Milwaukee,  and  the  Merchants  and  Manufacturers' Association 
is  an  organization  of  about  the  same  number,  engaged  mostly  in  mer- 
cantile and  manufacturing  lines  and  general  trade. 

The  bill  which  is  before  you  (H.  R.  8337)  is  one  the  purpose  of 
which  is  to  amend  the  act  to  regulate  commerce,  which  was  passed  in 
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1887,  after  very  deliberate  action,  by  the  Congress  of  the  United 
States,  its  passage  being  brought  about  by  the  then  chaotic  conditions 
of  transportation  rates  existing  during  the  years  from  1880  to  1887. 
It  then  became  evident  that  it  was  necessary  to  pass  an  act  regulating 
interstate  commerce  and  regulating  the  carrying  corporations  of  the 
country.  The  discriminations  then  existing  were  ruinous  to  almost 
all  lines  of  industry. 

This  act  was  not  the  resutt  of  a  ha^ity  conclusion,  but  Congress, 
through  committees,  informed  itself  of  the  necessity  of  such  legisla- 
tion. Hearings  were  had  throughout  the  country  and  information 
gathered,  and  the  outcome  of  all  that  information  was  the  interstate- 
commerce  act  passed  in  1887.  It  was  the  judgment  of  the  gentlemen 
who  pa^ed  that  act  that  it  covered  the  ground  fairly  and  squarely, 
without  injury  to  the  railroads  or  to  the  carrying  corporations  of  the 
country,  and  without  injury  to  any  of  the  shippers  of  the  different 
localities  interested. 

The  underlying  principle  of  the  act  was,  as  1  understand  it,  equality 
in  the  use  of  the  transpoiiation  facilities  of  the  country;  no  discrim- 
ination as  against  persons  or  places  in  any  of  the  commercial  com- 
modities. 

The  act,  as  I  understand  it,  has  been  fairly  administered;  the  Com- 
missioners who  were  appointed  under  its  provisions  were  men  of 
eminently  fair  disposition  and  fair  reputation.  There  is  not  a  single 
exception  to  be  made,  as  far  as  I  am  informed  on  the  subject.  They 
were  all  able,  capable  men,  selected  irrespective  of  political  affiliation. 

The  railways,  or  the  carrying  corporations  of  the  country,  submitted 
with  grace  to  all  the  decisions  made  by  that  Commission  for  quite  a 
period  of  years.  While  there  were  violations  and  discriminations 
going  on,  possibly,  they  were  of  an  inconsequential  nature,  and  were 
promptly  adjusted  upon  complaint  and  the  ruling  of  the  Commission 
thereon,  so  that  the  act  was  fairlv  operative  until  1897,  when  a  deci- 
sion of  the  Supreme  Court  of  the  United  States  put  an  end  to  the 
authority  of  the  Commission's  rulings  and  the  placing  of  those  rulings 
in  force. 

The  proposition  is  a  plain  one,  that  if  the  Commission  has  not  the 
power  to  enforce  its  rulings,  it  has  practically  no  value. 

No  shipper,  no  receiver,  no  man  in  trade,  and  none  with  whom  I 
am  connected,  seeks  an  unduly  low  rate.  All  we  desire  is  an  equita))ly 
adjusted  rate  for  all  concerned,  and  that  rate  to  be  paid  without  dis- 
crimation  by  all  who  ship  the  same  commodity.  No  discrimination  to 
be  ])racticed  as  against  localities.  We  have  on  several  occasions 
come  in  vain  to  Congress  for  relief.  Last  year  we  commended  to  your 
consideration  the  Cullom  bill,  which,  though  it  was  reported,  was 
never  acted  upon. 

We  now  come  to  you  again  with  this  bill  seeking  relief,  asking  you 
to  make  the  interstate-commerce  act  as  operative  as  it  was  supposed  to 
have  been  at  its  creation,  and  to  endow  the  Commission  with  that  power 
which  the  Supreme  Court  holds  it  does  not  possess  under  the  present 
act.  We  think  the  enforcement  of  a  ruling  pf  the  Commission  after  a 
hearing,  its  immediate  enforcement  until  revoked  by  a  court,  will 
give  us  the  relief  sought  for.  The  other  matter,  relating  to  the  man- 
ner of  how  this  is  all  to  be  done,  is  a  question  for  lawyers,  which  I  will 
not  touch  upon.  But  I  find  that  the  milling  industry  of  this  country 
has  been  seriously  injured  by  the  discriounationa  \ifhk\i  Vsis^^  \)M^\^ 
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practiced  between  the  raw  material — ^wheat — and  flonr,  the  product 
of  that  material. 

The  result  is  self-evident,  because  the  discriminative  rates  have  built 
up  the  milling  industry  of  Europe  at  the  expense  of  the  milling  indus- 
try of  this  country. 

An  extract  from  a  paper,  which  I  have  here,  published  in  Dubuque, 
Iowa,  refera  to  the  matter  oriefly,  and  I  will,  with  the  permission  of 
the  chairman,  file  this  with  the  committee  as  a  part  of  my  remarks. 

The  article  referred  to  is  as  follows: 

A  MSNACB  TO  THB  MILLING  IKDUSTBT. 

A  writer  in  a  recent  issue  of  the  Saturday  Evening  Post  calls  attention  to  the  potent 
influence  which  the  railroads  of  this  country  exercise  over  its  industries.  According 
to  the  Government  reports,  the  exports  of  wheat  in  June  of  this  year  were  in  rouna 
numbers  13,000,000  bushels,  which  was  50  per  cent  more  than  for  the  same  month 
last  vear.  In  July  there  were  18,000,000  bushels  exported,  nearly  three  times  as 
much  as  in  July,  1900.  For  the  seven  months  ending  with  July  the  amount  of 
wheat  exported  was  over  95,000,000  bushels,  or  45,000,000  bushels  greater  than  in 
the  first  seven  months  of  190<).  The  first  thought  is  likely  to  be  that  this  is  an  excel- 
lent showing  for  this  country,  yet  the  contrary  is  the  case.  In  fact,  it  is  the  poorest 
showing  the  country  has  ever  made  in  the  wa^  of  exports,  for  these  enormous  for- 
eign shipments  point  to  a  commercial  calamity  which  is  sure  to  overtake  a  great 
industry — that  of  flour  milling — unless  it  is  averted  by  prompt  action  on  the  part  of 
those  who  have  it  in  their  power. 

The  situation  is  so  simple  that  anyone  may  see  it.  The  milling  capacity  of  this 
country  has  increased  so  rapidly  in  the  last  ten  years  that  a  foreign  outlet  for  a  part 
of  the  flour  is  an  absolute  necessity  to  keep  the  mills  running.  In  fact  the  capacity 
of  many  of  the  mills  has  been  increased  by  reason  of  the  export  business  they  have 
built  up. 

The  Minneapolis  mills  exported  for  the  crop  years  ending  with  August,  1899  and 
1900,  nearly  one-third  of  their  output,  or  about  5,000,000  barrels  each  year.  How- 
ever, for  two  years  the  export  trade  has  steadily  fallen  away;  first  in  loss  of  profit, 
though  the  volume  of  shipments  was  maintained.  The  mills  kept  their  brands  in 
the  foreign  market,  although  it  was  impossible  to  sell  at  a  profit  owing  to  the  low 
prices  made  by  the  European  millers.  This  year  American  millers  have  oeen  unable 
to  sell  their  flour  in  £urope  except  at  a  loss  most  of  the  time,  and  as  a  result  the 
voulme  of  flour  exports  has  fallen  off  heavily. 

The  cause  of  this  falling  off  of  the  flour  export  business  is  discrimination  in  freight 
rates  whereby  wheat,  the  raw  material,  may  be  shipped  from  the  West  to  Europe  at 
a  lower  rate  of  freight  than  flour,  the  manufactured  product.  The  millers  of  Great 
Britain  and  of  the  Continent  are  thereby  enabled  to  secure  American  wheat  and  to 
make  flour  which  can  be  sold  cheaper  in  London,  say,  than  American-made  flour  can 
be  sold.  This  discrimination  in  freight  favoring  wheat  as  against  flour  means,  unless 
relief  be  given  to  the  miller,  practically  the  ruin  of  the  great  industry,  and  a  return — 
a  retrograde  step — of  this  country  from  being  a  shipper  of  a  manufactured  article  to 
becoming  an  exporter  of  raw  material. 

In  August  the  published  tariff  on  wheat  and  flour,  all  rail  from  Minneapolis  to  New 
York,  was  22}  cents  per  hundredweight,  but  the  actual  rate  obtainable  on  wheat  was 
16  cents.  No  reduction  in  rates  was  obtainable  on  flour.  Adding  to  this  heavy  dis- 
crimination against  flour  the  fact  that  the  steamship  companies  made  a  rate  of 
1  cent  a  bushel  on  wheat  from  Boston  and  Philadelphia  to  London  and  Liverpool, 
but  that  flour  paid  from  three  to  five  times  that  rate,  under  the  circumstances  it  is 
not  surjirining  that  the  export  flour  trade  has  been  paralyzed. 

That  the  reader  may  fully  comprehend  the  magnitude  of  the  industrial  tragedy 
that  is  in  sight,  the  importimce  of  the  flour-milling  industry  must  be  understood. 
In  round  numbers  the  capital  invested  in  milling  plants  is  $250,000,000,  which  is 
only  exceeded  by  iron,  steel,  and  foundry  works,  and  cotton-goods  factories. 

Take  away  from  these  mills  their  export  trade,  and  they  must  find  an  additional 
domestic  market  for  their  surplus  or  close  down.  The  Minneapolis  milling  companies 
would  Ije  forced  to  sell  5,000,000  barrels  of  flour  in  American  markets  more  than 
they  have  been  doing  or  close  their  mills  one-third  of  the  time.  The  latter  is  impos- 
sible. Owing  to  their  wealth  and  strength,  thev  might  be  able  to  sell  their  entire 
output  in  the  domestic  market,  but  this  means  that  much  less  flour  sold  by  other 
mDlB.    At  the  same  time,  there  would  also  be  other  exporting  mills  endeayoring  to 
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dispose  of  their  BorpliiB  output  in  an  already  overstocked  market  The  final  result 
would  be  the  wipine  out  of  all  but  a  few  small  mills  with  a  local  trade,  and  a  giant 
corporation  or  two  Uiat  would  control  the  trade  of  the  cities. 

The  trouble  may  be  traced  to  the  big  elevator  companies  of  the  West  and  North- 
west. To  illustrate — and  this  can  not  be  successfully  denied — an  elevator  mana^r 
at  Kansas  City,  Omaha,  Minneapolis,  or  Chicago  has  an  accumulation  of  wheat  which 
be  wishes  to  set  out  of  the  country.  He  goes  to  the  several  traffic  managers,  saying, 
"I  have  a  million  bushels  of  wheat  to  move,  and  the  road  making  the  l^t  rate  gets 
the  business."    The  traffic  managers  want  tne  business,  and  one  of  them  gets  it. 

Here  is  wnere  this  policy  is  shortsighted.  A  road  may  several  times  a  vear  get 
a  few  million  bushels  of  wheat  to  haul,  and  it  can  run  solid  trains  to  move  it.  Then 
the  movement  stops  for  a  'time  and  part  of  the  road's  equipment  is  idle,  whereas  it 
has  been  crowded  and  other  traffic  has  been  inconvenienced  for  a  time.  The  eleva- 
tor man  has  little  further  use  for  the  road  until  he  can  get  another  cut  rate.  With 
the  miller  it  is  different.  Every  town  of  any  size  has  a  mill,  in  which  a  number  of 
men  are  employed.  Shipments  of  flour  continue  evenly  and  uninterruptedly  through- 
oat  the  year.  Coal,  cooperage  stock,  bass,  and  machinery  are  shipped  in,  and,  in  the 
aggregate,  form  an  immense  amount  of  business. 

^Ab  wheat  exporting  countries  Russia  and  Argentina  are  almost  as  important  as  the 
United  States.  As  milling  and  manufacturing  nations  they  are  insignincant.  Their 
grain  goes  from  the  producer  to  the  exporter  at  a  fraction  of  its  worth,  and  the 
peasantry  of  those  countries  are  as  far  below  the  American  farmer  as  the  handmills 
of  our  ancestors  were  below  the  roller  mills  of  to-day.  Yet  let  the  manufacturer  and 
all  that  comes  with  him  step  in  between  the  i>easants  of  those  countries  and  the 
grain  exporters,  and  the  importance  of  those  nations  will  steadily  increase.  Remove 
the  manufocturer  of  flour  in  this  country,  and  the  other  industries  that  go  with  him, 
from  the  place  he  occupies  between  the  farmer  and  the  exxx)rter  of  wheat,  giving  the 
farmer  over  into  the  hands  of  the  few  large  elevator  companies  and  a  milling  corpo- 
ration or  two,  and  the  great  agricultural  manufacturing  States  will  crumble  back  to 
pastoral  primitiveness,  and  the  great  flour  milling  industry  and  the  hum  of  wheels 
in  thousands  of  villages  and  towns  will  be  a  thing  of  the  past 

The  mills  of  this  country,  as  must  be  known  by  you,  have  largely 
been  engaged  for  some  years  in  export  trade,  and  all  of  them  have 
increased  tneir  milling  capacity  as  their  export  trade  increased.  Since 
the  discrimination  practiced  between  wheat  and  flour  it  has  become 
apparent  that  the  milling  capacity  is  beyond  our  domestic  wants,  and 
the  result  of  crowding  afl  the  capacity  oi  our  mills  for  the  production 
of  flour  for  consumption  in  this  couatry  alone  has  been  ruinous  to 
the  trade.  About  four  weeks  ago  an  arrangement  was  arrived  at  with 
tiie  railroads  by  which  they  gave  us  what  they  called  an  export  rate 
on  flour,  which  was  based  upon  the  emort  rate  in  force  upon  wheat. 

We  all  felt  that  there  was  now  a  chance  to  do  something,  but  that 
rate  was  hardly  in  existence  before  it  was  recalled  and  the  old  con- 
ditions that  existed  prior  to  the  17th  of  March  again  prevailed,  wheat 
being  exported  at  a  lower  tariff  rate  than  flour. 

Mr.  Fletcher.  Will  you  please  tell  us  about  what  is  the  relative 
difference  between  wheat  ana  flour  in  the  export  rate? 

Mr.  Magdeburg.  The  rate  which  they  made  us  was  2i  cents  per 
100  pounds  lower  than  the  domestic  rate,  which  was  supposed  to  fairly 
equalize  matters  and  to  give  us  a  chance  to  do  some  export  business. 

Mr.  Fletcher.  Two  and  one-half  cents  a  hundred  pounds? 

Mr.  Magdeburg.  Tes,  sir;  2i  cento  a  hundred  on  nour. 

Mr.  W ANGER.  What  was  the  rate  on  wheat! 

Mr.  Magdeburg.  The  rate  on  wheat  has  been  varying  all  the  way 
from  2i  cento  to  6  cento  per  hundred.  It  has  been  at  times  absolutely 
suicidal  to  grind  for  the  export  market. 

Mr.  Bacon.  Two  and  one-half  to  6  cento  a  hundred  less  than  flour  ? 

Mr.  Magdeburg.  Yes,  sir;  2i  cento  to  6  cento  a  hundred  pounds 
less  than  flour. 

Now,  gentiemen,  it  has  been  shown  by  Government  efa&Ustka  ^iaa^ 
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in  1900  the  aggregate  of  flour  exported  was  96  j)er  cent  of  the 
entire  export  of  wheat  and  flour  reduced  to  wheat,  while  in  1901  it  had 
dropped  from  96  per  cent  to  65  per  cent,  owing  to  the  discrimination 
practiced.  For  1899  the  percentage  was  86  per  cent,  so  that  in  1901 
it  was  really  10  per  cent  more  than  the  previous  year,  while  the  sub- 
sequent year  it  was  41  per  cent  less.  Aa  to  why  this  is  done  I  think 
the  Industrial  Commission,  which  has  been  appointed  by  Congress, 
has  not  been  able  to  elicit  from  the  railway  interests  any  answer.  It 
is  inexplicable  to  me,  and  to  many  of  the  men  in  the  trade,  because 
the  products  of  the  farm  will  certainly  go  forward  some  time,  and 
there  is  no  reason  why  after  it  has  reachSi  somebody's  elevator  that 
particular  grain  that  is  in  that  elevator,  even  if  it  is  a  very  large  amount, 
should  be  rushed  to  market  at  a  discriminative  rate  against  flour. 

It  would  go  forward  as  wheat  in  its  due  course  or  it  would  be  ground 
by  the  mills  and  would  then  go  forward  as  flour  in  due  course  of  time. 
As  Mr.  Jones  stated,  the  by-products  would  remain  here;  they  would 
be  fed  to  the  stock  on  the  farm,  the  sheep  or  ho^s  and  the  cattle,  and 
in  this  way  would  help  to  keep  up  the  condition  of  the  farm  to  a 
higher  standard.  We  seek  no  relief  from  you  at  the  expense  of  the 
carrying  interests  of  the  country.  All  we  ask  is  that  we  be  treated 
on  a  parity  with  everybody  else.  It  seems  to  me  solf -evident  that  if  1 
am  milling  in  Milwaukee  and  am  shipping  my  flour  to  the  East  or  to 
Europe  for  sale — even  if  I  am  at  a  disadvantage  of  but  2^  cents  per 
100  pounds  against  my  neighbor,  who  is  perhaps  better  acquainted 
with  the  railroad  man  tnan  I  am — it  is  impossible  for  me  to  do  business, 
because  6  cents  on  a  barrel  of  flour  is  considered  a  good  milling  profit 
nowadays,  and  it  would  be  useless  for  me  to  attempt  to  do  business  on 
such  an  inequality. 

Therefore,  in  fairness  and  on  correct  business  principles,  it  is  neces- 
sary that  all  shippers  stand  alike  with  the  railroads,  and  that  no 
relates  or  discriminations  be  made  as  against  shippers  or  as  against 
localities.  This  is  all  that  we  ask,  and  we  do  not  think  that  asking  this 
imposes  any  hardship  to  the  railroads;  none  whatever.  We  are  not 
asking  for  a  particular  tariff,  we  are  not  asking  for  a  particular  rate 
upon  our  flour;  we  are  simply  asking  that  the  discriminations  which 
have  been  practiced  as  against  individual  commodities  and  locations 
shall  be  discontinued  by  this  bill  being  passed,  giving  the  Commission 
more  power,  or  giving  it  the  power  which  it  was  supposed  to  have 
when  the  Commission  was  created.  It  seems  to  me,  a  layman,  that  the 
railroads  should  join  hands  with  us,  and  insist  that  all  should  be  treated 
alike. 

I  can  see  no  reason  why  a  railroad  or  a  carrying  corporation  should 
favor  A  as  against  B,  so  long  as  A  ships  the  same  product  and  in  the 
same  quantity.  There  is  no  reason  why  a  railway  or  a  carrying  cor- 
poration should  favor  one  locality  at  the  expense  of  and  to  the  detri- 
ment of  another.  They  should  not.  They  are  public  highways  and 
those  public  highways  should  be  for  the  use  and  at  the  disposal  upon 
equal  terms  of  all  who  wish  to  use  them,  and  we  come  to  you  for  that 
relief  which  we  think  we  are  entitled  to. 

Mr.  Fletcher.  Will  you  please  tell  us  where  these  discriminations 
against  localities  come  in;  wnat  are  the  localities  which  are  discrimi- 
nated against? 

Mr.  Magdeburg.  I  can  not  now  name  any  particular  locality,  but 
at  times  wheat  from  beyond  the  Missouri  Kiver  and  Northwestern 
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points  is  carried  through  Chicago  at  a  very  much  less  percentage  of 
rate  than  it  is  from  Chicago  or  Milwaukee  or  Minneapolis.  There  are 
times  when  these  discriminations  take  place.  They  are  not  always  in 
vogue,  but  they  are  spasmodic,  so  to  speak.  When  somebody  has  got 
a  big  lot  to  move,  they  want  to  move  it,  and  they  -go  to  the  freight 
agent  and  they  say,  "I  have  a  lot  of  wheat  to  move,"  and  they  get  a 
special  rate.  That  does  not  benefit  anybody  only  that  particular  indi- 
vidual, but  it  is  hard  on  others  who  are  not  getting  the  same  rate. 

Mr.  Coombs.  Let  me  ask  you,  Supposing  you  ship  your  flour  to 
Europe,  do  you  get  any  rebate  because  of  the  export  shipments;  is 
there  any  such  thing  as  that  coming  to  you  as  there  is  coming  to  the 
wheatman? 

Mr.  Magdeburg.  I  stated  here  a  while  ago  that  the  railroads  made 
an  open  rate  which  was  2i  cents  a  hundred  less  on  flour  which  was 
exported  as  against  flour  for  domestic  use. 

Mr.  Coombs.  I  did  not  understand  that. 

Mr.  Magdeburg.  That  rate  went  into  effect  on  the  17th  of  March, 
but  it  had  hardly  gone  into  effect  when  it  was  rescinded.  There  was 
one  condition  attached  to  that,  and  that  condition  was  that  the  mini- 
mum shipment  should  be  35,000  pounds,  and  that  should  be  the  mini- 
mum carload  or  the  minimum  contract  made,  while  there  was  another 
stipulation  which  compelled  the  shipper  to  load  the  ears  to  their  full 
capacity.  That  was  an  arrangement  arrived  at  between  the  milling 
interests  and  the  carriers  of  the  country  to  go  into  effect  on  the  17th 
of  March. 

We  all,  as  I  stated,  went  to  work  and  changed  our  codes.  We  noti- 
fied our  correspondents  that  after  this  no  proposition  would  be  enter- 
tained for  any  shipment  under  35,000  pounds.  We  changed  the  codes 
and  the  quantities  in  the  codes,  and  got  them  out  all  ready  to  go  into 
operation.  But  hardly  had  this  been  done  when  this  very  arrangement 
wnich  had  been  entered  into  by  liie  milling  industry  of  the  country 
and  the  shippers  was  recalled,  and  the  rate  which  will  go  into  effect  on 
Monday,  the  14th  of  April,  will  be  precisely  the  same  rate  on  flour  for 
export  as  for  domestic  purposes.  The  rate  will  be  precisely  the  same, 
while  between  the  17th  of  March  and  the  14th  of  April  the  rate  was 
2i  cents  differential.  It  was  not  in  the  nature  of  a  rebate  or  a  remis- 
sion or  in  the  manner  of  an  allowance  in  favor  of  one  shipper  against 
another,  but  it  was  an  open,  published  rate. 

Mr.  Fletcher.  Have  they  changed  the  rate  on  expoil  wheat  to  cor- 
respond with  that  change? 

Mr.  Magdeburg.  No,  sir;  they  have  not. 

Mr.  Fletcher.  They  simply  went  back  to  the  old  rate. 

Mr.  Magdeburg.  Simply  went  back  to  the  old  rate.  And  this  has 
disconcerted  all  of  us  and  put  us  in  a  very  awkward  position.  Now, 
we,  as  shippers,  as  I  said  before,  can  not  see  why  it  is  going  to  be  an 
injury  to  the  railway  interests  of  the  countrv  to  insist  that  they  shall 
treat  all  alike.  We  can  not  see  why  A  should  have  a  better  rate  than 
B,  or  why  at  times  a  locality  should  have  an  advantage  over  another 
locality.  All  we  ask  is  fair  treatment,  and  then  if  competition  wipes 
out  a  mill  or  another  industry  here  and  there  that  must  be  ascribed  to 
other  causes  than  the  question  of  transportation. 

We  are  willing  as  a  people  and  as  producers  to  take  our  chances; 
but  none  of  us  are  able  to  cope  with  one  who  is  favored  in  the  matter 
of  freight  rates,  and  I  fully  coincide  with  Mr.  Jones^  who  ^i:e^!^^ 
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me,  in  the  proposition  ttiat  there  has  been  nothing  that  has  tended  to 
build  up  in  this  country  what  is  popularly  called  the  '*  trust"  more  than 
this  discrimination  between  individuals  and  places.  If  I  have  an  equal 
rate  with  my  neighbor  I  am  not  afraid  of  him.  I  can  mill  just  sjs 
well  as  he  can  if  I  have  got  the  wheat,  and  if  I  have  the  money  and 
can  get  the  wheat,  and  in  open  competition  I  am  willing  to  take  my 
chances,  and  if  I  am  not  as  smart  as  my  neighbor,  I  am  willing  to  lay 
down  and  quit.  But  I  can  not  cope  with  him  if  he  has  an  advantage 
in  freights  of  6  cents  a  barrel,  or  even  more,  over  me,  because  6  cents  a 
barrel  is  absolutely  the  profit  to-day. 

All  we  ask  is  for  you  to  put  the  intei*state-commerce  law  back  where 
it  was  supposed  to  be  before  the  Supreme  Coui-t  of  the  United  States 
riddled  it,  and  put  holes  in  it  like  a  sieve.  There  is  no  use  in  that 
law  if  it  can  not  be  enforced.  We  have  found  out  that  it  is  impracti- 
cable to  have  open  competition  between  the  railroads.  I  do  not  think 
they  want  it  themselves.  I  do  not  think  they  want  the  chaotic  condi- 
tions that  existed  in  the  eighties  back  again.  I  think  there  were  more 
railroads  in  the  hands  of  receivers  then  than  there  have  been  since  the 
passage  of  the  interstate-commerce  act.  All  that  we  want  is  for  this 
Congress  to  give  us  that  relief  which  we  are  entitled  to  as  law-abiding 
and  taxpaying  citizens  of  this  country. 

We  ask  you  to  put  the  law  back  where  it  was  supposed  to  be  in  1887, 
and  then  let  the  railroads,  if  they  find  that  it  is  not  complete,  exercise 
their  ingenuity  to  help  perfect  it — instead  of  tearing  it  down,  as  they 
have  been  doing  for  tne  last  ten  years.  I  can  not  understand  why  the 
railway  corporations,  who  hire  the  best  counsel  in  the  country,  when 
they  found  tnat  there  was  a  defect — as  they  claim  there  is  a  defect — in  the 
interstate-commerce  act,  should  not  have  exercised  that  great  ingenuity 
and  ability  which  they  had  at  their  command  to  perfect  that  act,  which 
certainly  was  a  beneficial  one  to  them  just  as  much  as  it  was  to  the  indus- 
tries of  the  country;  why  they  did  not  go  to  work  and  say  to  the  Inter- 
state Commerce  Commission,  "Here,  gentlemen,  we  point  out  the 
defect,  and  we  will  go  hand  in  hand  witn  you  before  the  Congress  of 
the  United  States  and  ask  it  to  put  this  right,  as  it  should  be,  so  that 
another  railroad,  or  one  which  is  willing  and  anxious  to  break  the  law, 
shall  not  be  able  to  break  the  law." 

It  looks  to  me  as  though  that  would  have  been  much  more  honest  than 
what  they  have  been  doing  for  the  past  ten  years.  They  have  been 
lawbreakers  all  the  way  through,  from  beginning  to  end.  They  have 
not  helped  to  sustain  the  law;  they  have  helped  to  tear  it  down,  and 
they  have  been  lawbreakers  ever  since  that  law  has  been  put  in  force, 
instead  of  putting  their  shoulders  to  the  wheel  and  perfecting  it,  as 
they  shoula  have  done  as  good  and  law-abiding  citizens.  I  am  not 
decrying  the  railroads,  mind  you.  I  think  that  there  is  no  one  I  rep- 
resent here  to-day  who  wishes  any  wrong  to  be  done  to  them;  no  one 
whom  I  represent  asks  that  they  be  harmed.  But  we  do  insist  that 
they  shall  be  compelled  to  do  right  by  all  shippers  and  by  the  producers 
of  the  country.  We  feel  that  we  are  entitled  to  redress  from  this 
Congress. 

We  feel  that  the  carrying  corporations  are  amenable  to  the  laws 
that  have  given  them  tneir  corporate  existence,  and  while,  perhaps, 
there  are  no  carriers  which  have  their  corporate  existence  from  the 
Congress  of  the  United  States,  as  soon  as  they  get  into  interstate  com- 
merce they  are  amenable  to  the  Congress  of  the  United  States,  just  aa 
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much  as  any  other  corporation  that  does  any  interstate  business,  and 
beinff  amenable  to  the  Congress  of  the  United  States,  the  Congress  of 
the  United  States.  I  claim,  nas  the  right,  and  not  only  the  right  but  it 
has  the  duty,  to  see  to  it  that  the  transportation  and  carrymg  com- 
panies of  the  country  are  held  to  a  strict  enforcement  of  the  letter 
and  spirit  of  the  law  as  it  exists,  and  if  that  law  is  not  sufficient  as  it 
has  been  interpreted  by  the  Supreme  Court  of  the  United  States,  then 
it  is  the  duty  of  Congress  to  make  that  law  so  that  equal  justice  shall 
be  meted  out  to  all  shippers  and  communities. 

Gentlemen,  I  am  very  much  obliged  to  you  for  your  kind  consider- 
ation and  your  attention.  Mow,  if  there  are  any  questions  that  you 
wish  to  propound  to  me  I  will,  if  possible,  answer  them  to  your  satis- 
faction. 

Mr.  Coombs.  I  would  like  to  ask  you  if  discriminations  in  favor  of 
exporting  wheat  enable  the  European  millers  to  compete  with  the 
American  millers? 

Mr.  Magdeburg.  In  what  respect;  in  buying  wheat? 

Mr.  Coombs.  No;  they  buy  the  wheat 

Mr.  Magdeburg.  They  buy  the  wheat  here. 

Mr.  Coombs.  Then  can  they  export  their  flour  to  this  country  and 
compete  with  the  American  miller? 

Mr.  Magdeburg.  No,  sir. 

Mr.  Coombs.  Not  flour? 

Mr.  Magdeburg.  No,  sir;  they  can  not 

Mr.  Coombs.  It  does  not  operate? 

Mr.  Magdeburg.  It  does  not  operate  backward.  It  operates  bad 
enough  the  other  way. 

Mr.  Coombs.  Yes;  I  understand  that  proposition.  They  compete 
with  you  in  the  European  markets? 

Mr.  Magdeburg.  Yes,  sir;  and  they  wipe  us  out  absolutely .  There 
are  lots  of  us  who  are  hanging  on  by  the  teeth  thinking  that  Congress 
will  do  something  for  us.     We  do  not  want  our  brands  to  be  extin- 

fuished  over  there,  and  we  have  been  hanging  on  looking  for  and 
oping  that  some  change  would  come,  and  we  did  feel  that  it  had  come 
on  the  17th  of  March. 

Mr.  Coombs.  I  was  wondering  if  they  could  compete  with  you  over 
here. 

Mr.  Magdeburg.  No,  sir;  they  could  not  bring  the  flour  back  here 
and  compete  in  our  American  markets  with  the  American  miller. 

Mr.  Coombs.  There  is  not  any  such  thing  as  competition  in  the  Ameri- 
can market  with  the  American  miller? 

Mr.  Magdeburg.  No,  sir;  there  is  not.  There  is  enough  of  that  now 
among  ourselves  without  calling  in  anv  other  fellows.  But  it  has  been 
a  very  detrimental  business  from  the  fact  that  our  competitors  in 
Europe  have  crowded  us  out  of  the  English  markets.  Wheat  has  been 
exported  to  France,  for  instance,  and  there  manufactured  into  flour, 
they  of  course  paying  the  duty  as  it  goes  into  France  on  the  wheat, 
but  immediately  receiving  back  that  duty  when  they  show  that  they 
export  a  certain  amount  of  flour,  and  with  our  own  wheat  these  French 
millers  have  competed  with  us  as  against  the  flour  made  out  of  the  same 
wheat  in  this  country,  in  the  London  markets  particularly,  and  in  the 
Irish  markets,  as  against  our  American  flour,  and  we  have  not  been 
able  to  cope  with  tnem. 

Of  course  you  must  understand  that  the  by-products  ot  'vk^s^  ^x^ 
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worthy  to  start  with,  much  more  money  in  Europe  than  they  are  here 
for  feeding  purposes.  And  wheat  going  in  such  quantities  as  it  has 
in  the  past  year  has  absolutely  made  it  impossible  for  us  to  compete, 
and  it  has  compelled  some  of  the  mills  to  ship  the  by-products  nack 
into  the  country  at  a  disadvantage  in  order  tnat  the  larmers  living 
back  in  the  country  might  have  tneir  necessities  met.  For  example, 
from  Milwaukee  we  have  been  shipping  by-products  as  far  as  100  and 
150  miles  into  the  country  backward,  for  the  sake  of  furnishing  the 
farmers  with  food  for  their  cows  or  their  other  stock,  which  should 
not  be.    The  local  interests,  the  local  mills,  should  furnish  that. 

The  Chairman.  A  few  days  ago^  in  a  committee  hearing,  some  gen- 
tleman representing  the  millers  insisted  that  the  successful  competition 
of  the  French  miller  with  the  American  miller  in  the  London  market 
was  due  to  certain  dock  charges  in  the  port  of  London. 

Mr.  Magdeburg.  I  think  1  was  here  at  that  hearing. 

The  Chairman.  Yes,  sir.  At  that  time  he  stated  that  the  inability 
of  the  American  miller  to  meet  the  French  competition  was  caused  by 
the  onerous  dock  charges  against  the  American  shipper  in  that  port 
which  the  French  shipper  was  not  subjected  to. 

Mr.  Magdeburg.  I  Drought  that  question  up  myself,  I  believe,  Mr. 
Chairman. 

The  Chairman.  Yes,  sir. 

Mr.  Magdeburg.  That  is  an  additional  burden.  That  is  an  addi- 
tional burden  to  the  burden  that  I  have  already  spoken  of.  It  is  not 
only  the  discrimination  favoring  wheat  that  is  at  fault,  but  there  is  the 
discriminative  charge  that  is  levied  upon  the  flour  coming  direct  from 
our  ports  or  from  our  mills  as  against  the  French  millers'  flour  that 
comes  from  Marseille  or  Havre.  That  is  an  additional  charge  u]3on 
the  flour  that  is  made  against  the  American  miller  of  Is.  9d.  per  ton, 
which  the  French  miller  does  not  have  to  pay  when  he  delivers  flour 
in  London.  It  is  an  additional  hardship  ana  burden  that  is  placed  upon 
us  aside  from  the  difference  in  the  rates  on  wheat  and  flour. 

The  Chairman.  Some  gentleman  during  that  investigation,  repre- 
senting the  millers,  made  the  statement  that  if  that  Is.  9d.  charge  was 
abrogated,  the  American  miller  then  could  successfully  compete  with 
his  French  rival  in  that  market. 

Mr.  Magdeburg.  I  presume  that  he  made  that  statement  upon  the 
supposition  that,  all  things  being  equal,  the  wheat  and  flour  rate  being 
the  same,  he  would  be  able  to  do  that;  but  with  the  differential  between 
the  wheat  and  flour  rate  we  are  absolutely  unable  to  do  so,  because  the 
difference  is  too  great. 

Mr.  Fletcher.  This  London  dock  charge  is  an  additional  burden  ? 

Mr.  Madgeburg.  An  additional  burden  to  the  difference  in  rates 
between  wheat  and  flour. 

Mr.  Jones.  Practically  this  bill  would  have  no  effect  on  that? 

Mr.  Madgeburg.  No;  but  that,  Mr.  Chairman,  related  to  the  hear- 
ing on  the  London  dock  charge,  and  I  think  I  was  the  man  that  brought 
that  very  question  up,  if  I  remember  correctly. 

The  (jHAiRBfAN.  Two  or  three  gentlemen  spoke  about  it. 

Mr.  Magdeburg.  And  then  afterwards,  I  believe,  one  of  the  steam- 
ship gentlemen  pooh-poohed  the  idea,  claiming  that  the  rate  to  Mar- 
seille and  Havre  was  quite  different  from  the  rate  to  London,  and 
in  that  way  tried  to  explain  the  matter  away,  but  I  stated  in  my  state- 
mant  that  all  things  bemg  equal 
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Hie  Chaismait.  One  at  more  of  tboet  genUemea,  joa  wiD  raDem- 
ber«  said  tfaftt  there  wms  no  French  floor  in  the  London  market. 
Mr.  Magdebcbg.  In  the  London  market ! 
The  Chaibmaii.  Thmt  then  wns  no  French  floor  in  tiie  London 


Mr.  Magdebcbg.  Hien  he  wns  tnlkii^  aboot  something  that  he  did 
not  know  anythii^  aboot,  becmnae  I  know  that  a  great  deal  of  French 
floor  goes  into  the  United  Kii^dom  markets,  not  only  London  akme^ 
but  aB  the  United  Kingdom  nuirketB,  and  while  I  do  not  say  that  be 
intentionallv  stated  anvthii^  wrong,  I  do  say  that  is  not  the  ftu.^ 
The  ^t  is  that  a  great  deal  of  floor  that  is  mannfactored  in  France 
out  of  American  wheat,  particolariy  oot  of  the  Kansas  Tariety«  goes 
into  the  United  Eongdom  m  all  the  ports,  and  particularly  into  London. 
My  own  correspondents  called  my  attention  to  it  at  one  time^  that  they 
preferred  to  boy  American  floor  coming  from  France,  because  they 
were  idways  sure  to  get  it  on  a  certain  day,  while  we  are  not  in  tfc!e 
position  to'  deliver  it  with  that  promptness. 

If  we  sell  a  man  to-day  500  sacks  of  floor,  it  is  quite  problematic 
when  that  flour  will  reach  the  buyer.  Sometimes  it  gets  to  the  sea> 
board  in  ten  days,  and  then  it  may  lie  at  the  seaboard  for  fifteen  days 
or  thirty  days  or  forty  davs  or  even  sixty  days.  I  have  known  of  flour 
lying  there  {or  three  montlis.  So  that  the  buyer  has  no  benefit  of  it;  so 
that  if  a  man  in  London  to-day  buys  from  Marseille  or  Havre  he  stipu> 
lates  that  the  flour  shall  leave  Marseille,  for  instance,  on  a  ceitain 

day. 

Mr.  Coombs.  That  is  a  natural  advantage. 
Mr.  Magdebubo.  Yes;  a  natural  advantage. 
Mr.  Coombs.  It  can  not  be  overcome. 
Mr.  Magdeburg.  No,  sir. 

R  ATEMEST  OF  MK.  YRAMK  BAXST. 

Mr.  Bakbt.  Mr.  Chainnan,  I  have  here  a  brief  submitted  by  the 
representatives  of  the  Missouri,  Kansas,  and  Oklahoma  Association  of 
Lumber  Dealers,  which  they  ask  that  the  conmiittee  shall  receive  and 
consider.     It  is  pertinent  to  this  question. 

The  Chaibmah.  Hand  it  to  the  stenogn^her  and  it  will  be  inserted 
in  the  hearings. 

(Thereupon,  at  11.55  a.  m.',  the  committee  adjourned  until  Monday, 
April  14, 1902,  at  10.30  o'clock  a.  m.) 


The  Ivnasr ATS  GoioaBCB  OoMmrnB, 

WoikingUm,  D.  C- 

The  underaigned,  repreflentativeB  of  the  MisBoari,  Kmnns,  and  Oklahoma  Anoda- 
tion  of  Lomber  Dealers,  havinii:  been  aasured  that  their  views  in  writing  in  reference 
to  the  needed  legislation  in  the  interest  of  interstate  oommeroe  would  he  consideied, 
hc^  leave  to  submit  the  following: 

The  interstate-commerce  law  enacted  by  Gongress  In  1887  was  the  ontcome  of 
constant  public  demand  for  at  least  ten  years.  The  conditions  existing  at  that  time, 
and  whicn  ^ve  rise  to  this  demand,  confront  the  puhlic  to-day  in  more  aggravated 
form.  President  Arthur,  in  his  message  of  December  4, 1882,  recommends  to  Congrees 
the  regulation  of  interstate  commerce,  arraigns  the  corporations  which  own  or  con- 
trol the  railroads  of  adopting  such  measures  as  tend  to  impair  the  advantages  of 
healthful  competition  and  to  make  hurtful  discriminations  in  the  adjustment  of 
freightage.    He  points  out  the  fact  that  these  inequalitiea  have  been  oonected  in 
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several  of  the  States  by  appropriate  legislation,  but  so  far  as  snch  mischiefe  affect 
commerce  between  the  States  they  are  subjects  of  national  concern,  and  Congress 
alone  can  afford  relief. 

In  his  message  in  December,  1883,  he  points  out  the  relations  that  ought  to  exist 
between  the  public  carriers  and  their  patrons,  and  lays  upon  Congress  the  responsi- 
bility of  granting  relief  and  protection  to  the  general  public  in  tne  following  lan- 

'*  While  we  can  not  fail  to  recognize  the  importance  of  the  vast  railway  system  of 
the  country  and  their  great  and  beneficent  influences  upon  the  development  of  our 
material  wealth,  we  should,  on  the  other  hand,  remember  that  no  individual  and  no 
corporation  ought  to  be  invested  with  absolute  power  over  the  interest  of  any  other 
citizen  or  class  of  citizens.  The  right  of  these  railway  corporations  to  a  fair  and  profit- 
able return  upon  their  investments  and  to  reasonable  freedom  in  their  regulations 
must  be  recognized;  but  it  seems  only  just  that,  so  far  as  its  constitutional  authority 
will  permit,  Couj^ress  should  protect  the  people  at  large  in  their  interstate  traffic 
against  acts  of  injustice  which  the  State  governments  are  powerless  to  prevent." 

I  desire  to  draw  your  attention  to  the  time  when  these  messages  were  delivered — 
this  was  prior  to  the  birth  of  Populism;  also  to  the  fact  that  they  come  from  a  Repub- 
lican President  of  the  United  States,  who  gives  authoritative  expression  of  existing 
facts  and  of  a  universal  demand  for  needed  legislation.  The  charge  has  been  made 
that  this  demand  for  the  amendment  of  the  interstate-commerce  law  is  Populistic  in 
its  origin  and  character.  It  is  no  more  Populistic  than  the  origin  of  the  law,  and  no 
law  has  ever  been  placed  on  our  statute  books  which  gave  greater  satisfaction  to  the 
general  manufacturing  and  commercial  public. 

The  necessity  of  this  law  is  made  apparent  by  the  study  of  the  number  and  the 
variety  of  cases  tried  and  decided  by  the  Commission  before  its  authority  was  ques- 
tioned and  denied  by  the  courts. 

In  his  message  of  December,  1896,  President  Cleveland  says:  **Tl|e  justice  and 
equity  of  the  principles  embodied  in  the  existing  (interstate-commerce)  law,  passed 
for  the  purpose  of  regulating  transportation  charges,  are  everywhere  conceded,  and 
there  ap|>ear8  to  be  no  question  that  the  policy  thus  entered  upon  has  a  permanent 
place  in  our  legislation."  He  states  further  that  the  wholesome  effects  of  this  law 
are  manifest  and  have  amply  justified  its  enactment,  and  expresses  the  hope  ''that 
the  recommendations  of  the  Commission  upon  this  subject  will  be  promptly  and 
favorably  considered  by  Congress."  Instead  of  Congress  heeding  the  advice  of  the 
nation's  Chief  Executive,  and  the  nation's  spokesman,  and  carrying  out  the  nation's 
wishes  in  this  matter,  the  Supreme  Court  acted  in  1897  and  most  effectuallv  deprived 
the  Commission  of  the  power  necessary  to  enforce  its  findings.  The  immediate  result 
of  this  decision  was  the  inauguration  of  a  period  of  extortionate  rates,  rank  discrim- 
ination, and  a  general  hold-up  of  a  forbeanng  but  a  determined  and  outrsjged  public. 

President  Roosevelt,  voicing  the  sentiment  of  the  eeneral  public,  again  calls  the 
attention  of  Congress  to  the  need  of  legislation  along  this  line.  He  states  **  that  the 
cardinal  provisions  of  the  interstate-commerce  act  were  that  railway  rates  should  be 
just  and  reasonable  and  that  all  shippers,  localities,  and  commodities  should  be 
accorded  equal  treatment;"  that  "experience  has  shown  the  wisdom  of  its  purposes, 
but  has  also  shown,  possibly,  that  some  of  its  rec^uirements  are  wrong,  certainly  that 
the  means  devised  for  the  enforcement  of  its  provisions  are  defective."  He  concludes 
by  saying  that  **  the  act  should  be  amended.  The  railway  is  a  public  servant.  Its 
rates  should  be  just  to  and  oj)en  to  all  shippers  alike.  The  Grovemment  should  see 
to  it  that  within  its  juris<]iction  this  is  so,  and  should  provide  a  speedy,  inexpensive, 
and  effective  remedy  to  that  end.  Nothing  could  be  more  fooush  than  the  enact- 
ment of  legislation  which  would  imnecessarily  interfere  with  the  development  and 
operation  of  these  commercial  agencies.  The  subject  is  one  of  great  importance  and 
calls  for  the  earnest  attention  of  Congress." 

The  observation  of  these  three  Presidents  covers  a  period  of  twenty  years.  They 
agree  that  an  adequate  interstate-commerce  law  is  a  necessity,  that  it  is  indispensable 
to  the  administration  of  justice,  and  that  the  responsibility  for  the  enactment  of  such 
a  law  rests  with  Congress.  For  twenty  years  and  more  the  general  public  has 
demanded  this  law.  In  1887  the  Commission  was  created,  as  was  then  supposed,  with 
power  to  stop  and  correct  abuses.  In  1897  the  Supreme  Court  held  that  their  pow- 
ers were  purely  advisory.  Since  then  the  Commission  is  practically  powerless. 
It  is  perhaps  a  little  better  than  no  Commission,  but  so  far  as  granting  practical  relief 
is  concerned  the  country  would  be  just  as  well  off  without  any  Commission.  It  is 
contended  by  representatives  of  the  railways  tiat  the  ^[ranting  of  power  to  the  Com- 
mission to  substitute  a  just  for  an  unjust  rate  or  an  equitable  for  a  oiscriminative  rate 
is  equivalent  to  depriving  the  roads  from  the  management  of  their  property  and 
investing  the  Commission  with  power  to  make  ratee.    This  was  not  the  intention  of 
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the  Uw  of  1887,  nor  the  practice  of  the  Commission  under  that  law;  neither  is  it  the 
wish  of  the  business  men  of  to-day.  What  we  contend  for  is  a  law  which  will  give 
the  <}ommis8ion  power,  after  a  fall,  fair,  and  impartial  hearing  of  both  parties  in 
interest,  to  put  into  effect  a  just  and  equitable  rate,  and  this  rate  to  be  observed  by  the 
roads  in  question  until  the  decision  of  the  Commission  is  reversed  by  the  Federal 
oourts. 

The  prosperity  of  the  railways  depends  on  the  traffic  given  them  by  the  public, 
just  as  the  success  of  a  bank  depends  on  the  deposits  and  business  oi  its  patrons. 
There  is  no  pubUc  institution  in  the  land  which  is  administered  more  autocratically 
than  our  national  banks  by  the  Comptroller  of  the  Currency.  Yet  the  only  bankere 
that  kick  against  this  supervision  are  those  who  are  determmed  to  do  an  illegitimate 
business.  The  same  is  true  of  railroads.  Honest  railroad  men  have  nothing  to  fear. 
They  know  that  the  public  does  not  want  to  rob  them,  and  that  the  law  as  it  now 
stands  affords  them  ample  protection.  They  also  know  that  it  is  the  inalienable  right 
of  their  patrons  to  be  protected  by  law  against  the  unjust  methods  of  unscrupulous 
railroad  managers. 

The  lumbermen  of  Kansas  and  Oklahoma,  and  the  wholesalers  shipping  to  these 
points,  have  had  special  experiences  with  the  railroads  on  the  question  of  lumber 
rates.  The  lumber  rates  to  Kansas  and  to  Oklahoma  have  not  only  been  arbitrarily 
hiffh,  but  have  been  in  direct  violation  of  the  interstate-commerce  law,  which  pro- 
vides that  a  greater  charge  shall  not  be  made  for  a  short  haul  than  for  a  long  haul 
under  similar  conditions.  It  is  a  general  rule  in  both  passenger  and  freight. traffic 
that  the  company  having  the  shortest  and  most  direct  route  dictates  the  rate.  This 
is  one  of  the  reasons  offered  by  the  railroads  why  Missouri,  Illinois,  and  Indiana  and 
other  States  have  a  much  lower  average  rate  on  lumber  than  Kansas  and  Oklahoma, 
although  the  distance  from  the  center  of  production  in  the  Southern  forests  to  the 
center  of  consumption  is  much  shorter,  and  in  many  instances  the  lumber  passes 
through  Oklahoma  and  Kansas  to  reach  these  more  distant  points.  The  argument 
advaix^  has  been  that  some  railroad  having  a  direct  route  to  some  point  in  the 
lumber  district  makes  the  rate  for  all  roads  to  these  centers.  We  do  not  object  to 
this  rule  but  we  do  object  to  railroads  using  one  method  of  procedure  or  one  law  to 
make  rates  to  one  State  and  another  law  to  make  rates  to  another  State. 

The  rates  from  the  central  points  of  production  to  the  central  points  of  consump- 
tion in  the  various  States  are  as  follows: 


State  or  Territory. 

Average 
distance. 

Average 
rate. 

Oklahoma 

Miles. 

350 

600 

600 

1,000 

1,300 

1,600 

OaUt. 
29* 
29 

Kansas 

Ififfiouri 

23 

Illinois 

24 

Indiana 

25* 
28 

Ohio 

This  discrimination  in  rates  greatly  retards  building  in  this  Territory;  it  deprives 
us  of  all  the  natural  advantages  of  location  in  close  proximity  to  the  Southern  for- 
ests. This  Territory  has  to  pay  an  excessively  high  rate  to  enable  the  roads  to  give 
an  extremely  low  rate  to  more  remote  points,  in  order  to  get  into  the  Territory  of 
roads  hauling  lumber  from  Northern  forests. 

The  Kansas  rate,  established  more  than  fifteen  years  ajgo,  was  made  via  Kansas 
City.  The  rate  established  then  to  the  central  Kansas  points  was  27  ^  cents  per  100 
pounds.  This  rate  was  made  to  conform  to  the  existing  white-pine  rate  from  the 
Korth.  Since.then  white  pine  has  gone  out  of  use,  and  yellow  pine  is  used  almost 
wholly;  in  addition  diagonal  roads  were  built,  running  south  through  Kansas  and 
Oklahoma  direct  to  the  forests  of  Texas,  Arkansas,  and  Ix>uisiana,  shortening  the 
distance  of  the  lumber  haul  200  miles  or  more.  The  route  for  carrying  the  southern 
lumber  product  has  been  changed;  the  lumber  comes  no  longer  by  way  of  Kansas 
CMty,  and  yet  these  old  Kansas  City  rates  are  steadily  maintained.  Kansas  City  lies 
40  miles  north  of  the  center  of  the  State,  and  the  opening  of  the  diagonal  roads  to 
the  south  has  moved  the  center  of  lumber  production  80  miles  west.  This  new  con- 
dition saves  to  the  center  of  Kansas  consumption  a  haul  of  over  200  miles,  or  about 
33  per  cent  of  the  entire  distance.  This  shortened  haul  entitles  us  to  a  proportion- 
ate reduction  in  rates.  But  instead  of  reducing  rates,  in  December,  1899,  the  roads 
advanced  the  rate  10  per  cent  to  this  territory,  on  the  plea  that  they  were  entitled  to 
share  in  the  general  prosperity  of  the  country.  Through  the  efforts  of  the  attorney- 
general  of  the  State  and  the  political  situation  in  reference  to  State  railroad  legisla- 


80 


INTBB8TATE-00M1CER0E   LAW. 


tion,  we  sacceeded  in  getting  the  advance  changed  from  2}  cents  to  1  cent  per  100 
pounds.    But  still  there  was  an  advance  instead  of  a  reduction. 

Another  reason  why  lumber  rates  should  be  lees  than  local  rates  per  ton  per  mile — 
and  unfortunately  they  are  higher  in  the  State  of  Kansas  and  the  Territory  of  Okla- 
homa— lies  in  the  fact  that  the  kind  of  service  required  to  haul  lumber  is  less 
expensive  than  that  required  for  most  other  commodities.  The  roads  can  use  a  cat- 
tle car,  a  box  car,  a  flat  car,  or  any  other  kind  of  car  that  may  be  to  them  convenient; 
the  lumber  is  moved  whenever  it  suits  the  road,  without  any  loss  to  them  except 
their  own  delay;  the  cost  of  loading  and  unloading  is  borne  by  the  consignor  and 
consi^ee;  the  payment  of  freight  is  m  lai^ge  amounts  and  is  always  cash;  the  risk  is 
the  minimum  as  compared  with  the  hauling  of  other  commodities,  such  as  live  stock, 
grain,  and  other  commodities  even  more  perishable;  no  suits  confront  the  roads  in 
the  adjustment  of  losses;  besides,  the  distribution  of  the  Southern  lumber  trade 
extends  over  the  entire  year  and  over  the  entire  territory  traversed  north  and  south. 
The  Southern  lumbermen  are  not  dependent  on  winter  snows  for  logging  purposes; 
their  stocks  are  always  full,  unless  depleted  through  the  channels  of  trade. 

The  territory  intervening  between  Kansas  and  the  Southern  forests  is  rich  in  natu- 
ral resources.  Every  foot  of  it  affords  a  large  amount  of  traffic  in  both  directions. 
These  considerations  ought  to  be  strong  factors  in  determining  the  rates  on  lumber. 
But  I  shall  five  you  a  practical  idea  of  the  existing  conditions.  Let  us  suppose  a 
train  load  of  lumber  originates  at  Gonroe,  Tex.,  on  the  Atchison,  Topeka  and  Santa 
Fe  Railroad,  and  let  us  suppose  that  this  lumber  is  distributed  along  its  line  to  Chi- 
cago, the  distances  and  rates  will  be  as  follows: 


OainesYllle,  Tex . 
Ardmore,  Okla... 

Purcell.Okla 

Guthrie,  Okla 

Wichita,  Kans... 
Topeka,  Kans.... 
Lawrence,  Kans. 
Kansas Citv,  Mo.. 
Chicago,  111 


Rate  per 

Distance. 

100 

pounds. 

MUa. 

Omto. 

842 

181 

882 

25 

449 

26i 

513 

284 

653 

284 

815 

26 

842 

24 

882 

23 

1,340 

24 

And  all  points  between  Carrollton,  Mo.,  and  Chicago  on  this  line  get  a  24-cent  rate. 
You  will  notice  that  the  rate  from  Gainesville,  Tex.,  to  Ardmore,  Okla.,  jumps  up 
6t  cents  per  100  pounds  in  a  distance  of  40  miles,  or  30J^  mills  per  ton  ^r  mile, 
whereas  the  through  rate  to  Chicago  is  3.6  mills  per  ton  per  mile.  The  rate  increases 
in  inverse  ratio  to  the  distance  the  lumber  is  carried.  This  is  not  an  isolated  case, 
but  this  is  a  fair  sample  of  the  lumber  rates  adopted  by  all  the  roads  operating  in  the 
State  of  Kansas  and  in  Oklahoma. 

Texas  originates  lumber  within  its  own  State,  and  has  a  stringent  State  railroad 
law.  This  accounts  for  the  advance  in  freight  as  soon  as  the  road  strikes  Oklahoma, 
and  also  emphasizes  the  necessity  of  an  interstate  railroad  law.  The  distance  from 
Conroe  to  Chicago  is  more  than  twice  the  distance  from  Conroe  to  Wichita,  and  vet 
the  rate  to  Chicago  is  24  cents,  while  the  rate  to  Wichita,  over  the  same  road,  unaer 
precisely  similar  conditions,  is  28^  cents  per  100  pounds. 

Under  the  existing  interstate  commerce  law  the  Commission  is  powerless.  We 
employed  the  best  le^l  talent  obtainable  and  were  advised  by  them  that  the  Com- 
mission can  only  advise  and  intercede  with  the  railroads  to  do  the  right  thing  by  its 
patrons,  but  has  no  power  to  enforce  its  findings;  they  can  not  inaugurate  a  mir  and 
reasonable  rate,  neither  can  we  obtain  redress  in  any  court  of  the  land  except  in  so 
far  that  we  can  bring  suit  for  recovery  in  individual  cases  where  the  roads  have 
made  excessive  and  unreasonable  charges.  But  to  prosecute  a  suit  of  tbis  nature 
takes  years  under  our  present  system,  while  in  the  meantime  the  excessive  charges 
are  carried  on  by  the  roads. 

With  these  facts  and  conditions  confronting  as  and  affecting  all  lines  of  trade 
throughout  ^e  nation  and  presented  constantly  and  persistently  by  the  Presidents  of 
the  United  States  to  Congress  for  the  last  twenty  years  for  favorable  action,  it  seems 
unnecessary  for  business  men  to  plead  with  Congress  to  do  what  seems  to  them  their 
plain  duty.  The  men  who  are  pleading  with  you  to  place  on  our  statutes  (Federal) 
such  a  law  as  is  suggested  in  President  Koosevelt's  message  are  not  wild-eyed  Popu- 
lists; they  are  men  who  own  and  represent  capital;  they  are  men  who  by  brain  and 
brawn  develop  the  varied  industries  of  the  nation;  they  are  men  who  produce  the 
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bnsineBB  which  makes  the  raibx^ads  a  public  necessity  and  a  payins  inveetment,  men 
who  understand  the  laws  of  business,  men  who  realize  the  cost  ana  appreciate  good 
railroad  service  and  are  willing  to  pay  for  it 

We  desire  to  draw  your  attention  to  the  fact  that  the  owners  and  operators  of  our 
great  public  railroads  are  men  subject  to  like  passions  as  other  men.  The  fact  is  that 
the  men  at  the  heads  of  the  various  departments  are  able  men,  in  the  prime  of  life, 
who  have  an  ambition  to  make  a  financial  record  for  their  respective  departments. 
To  gain  their  ambition  they  very  often  resort  to  means  which  are  neither  just  nor 
legal,  and  we  look  to  you,  the  onlv  body  of  men  in  the  nation  who  have  power  to 
give  protection,  to  pass  a  law  which  makes  justice  available  and  easy  and  speedy  to 
the  humblest  citizen  of  our  land.  We  know  that  the  interests  of  tne  railroads  do 
not  wei^h  heavier  with  ^ou  than  the  interests  of  the  public,  and  that  you  will  not 
by  inaction  make  it  possible  for  unscrupulous  ndlroaa  men  to  rob  an  unprotected 
public. 

I  know  that  facetious  and  misleading  ai^^ments  are  made  by  the  representatives 
of  the  railroads,  claiming  that  this  legislation  would  place  the  rate-makmg  power  in 
the  hands  of  five  inexperience  men,  and  would  deprive  them  of  the  management 
of  their  business.  We  do  not  ask  for  any  such  a  law;  we  would  ask  you  to  pass  a  law 
which  while  it  protects  the  public  also  protects  the  railroads.  Any  other  law  would 
be  unconstitutional.  The  proposed  Nelson  bill  gives  ample  protection  to  both  par- 
ties in  interest,  and  does  not  deprive  the  railroads  any  more  of  the  management  of 
business  than  the  rulings  of  the  Comptroller  of  the  Currency  deprives  national  banks 
of  the  management  of  their  business,  or  the  rulings  of  the  Treasury  Department  in 
administering  the  revenue  deprives  importers  or  merchants  of  the  management  of 
their  business.  These  departments  see  that  these  lines  of  business  are  conducted  in 
a  lawful  and  legitimate  way,  and  the  only  parties  that  suffer  are  those  who  are  guilty 
of  fraudulent  methods.  The  railroads  are  amply  protected  in  this  measure  against 
any  mistake  made  by  the  Commission,  intentionally  or  otherwise,  and  can  get  speedy 
action  in  anjr  of  the  Federal  courts. 

In  conclusion  we  desire  to  state  that  we  come  not  to  ask  a  favor,  but  simple  justice. 
We  do  not  desire  to  arraign  class  against  class.  We  ask  ]^ou  as  our  representatives 
and  lawmakers  to  place  upon  our  statute  book  a  law  which  will  prevent  this.  If, 
in  your  judgment,  the  general  public  is  to  be  left  to  the  mercy  of  conscienceless  rail- 
road magnates,  either  repeal  the  interstate  commerce  law  or  let  it  stand  in  its  present 
worthless  form.  Their  practices  of  extortion  and  discrimination  turn  good  and  able 
citizens  into  anarchists.  **  Patriotism  lives  and  grows  on  what  it  feeds  upon.'' 
Create  or  tolerate  a  condition  which  deprives  A  of  an  equal  chance  with  B,  which 
will  build  up  one  man  by  pulling  down  another,  or  build  up  one  city,  community,  or 
State  by  tearing  down  another,  and  let  this  condition  continue  for  years  against 
the  protest  of  the  greatest  and  most  responsible  men  of  the  nation,  including  our 
Presidents,  and  you  will  create  a  condition  of  distrust,  dissatisfaction,  disaster,  and 
political  disaffection. 

All  of  which  is  respectfully  submitted. 

£.  M.  Adamb, 
E.  8.  Miner, 

£.  B.  BUBKHOLDXB, 

£ictated  by  E.  R  Borkholder,  HillBboro,  Ejuis.) 
ril6,  1902. 
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Congress  has  power  to  constitute  tribunals  inferior  to  the  Supreme  Oomt.  '(Oons. 
U.  S.,  section  8,  clause  9.) 

To  regulate  commerce  with  foreign  nations  and  among  the  several  States  and  with 
the  Indian  tribes.     (Cons.  U.  8.,  section  8,  claused.  Article  I.] 

The  making  and  fixing  of  rates  is  a  legislative,  and  not  a  judicial,  function;  and 
the  decisions  are  uniform  in  declaring  that  statutes  creating  railroad  commissions, 
and  giving  them  the  power  to  make  and  fix  rates,  are  not  unconstitutional  as  dele- 

fktinga  legislative  power  which  belongs  only  to  the  legislature  itself.  (8  Am.  and 
nc.  Ency.  of  Law^  911;  Chicago  &  N.  W.  R.  Co.  v.  Dey,  4  Ry.  &  Corp.  L.  J.,  465;  36 
Fed.  Rep.,  866;  2  Inters.  Com.  Rep.,  325;  1  L.  R.  A.,  744.  Granger  Cases,  94  U.  8., 
1 1 3-187 ;  24  L.  ed. ,  77-97.  State  ex  rel.  Railroad  &  Warehouse  Commission  v.  Chicago, 
M.  A  St  P.  R  Co.,  38  Minn.,  281;  37  N.  W.,  782.  State  ex  rel.  Board  of  Tranaww- 
tetion  V.  Fremont,  E.  &  M.  Valley  R.  Co.,  22  Neb.,  313-,  35  «.^. A^%\ ^^^.Cva\ 
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36  N.  W.,  808.  Tilley  v.  Savannah,  F.  &  W.  R.  Co.,  5  Fed.  Rep.,  641.  Georgia  R. 
Co.  V,  Smith,  70  Ga.,  694.  New  York  <Sc  N.  E.  R.  Co.  v.  Brifltol,  161  U.  S.,  656;  38 
L.  ed.,  269.  Reagan  v.  Farmers'  Loan  &  T.  Co.,  164  U.  S.,  362;  38  L.  ed.,  1014;  4 
Inters.  Com.  Rep.,  660,  and  cases  quoted.  Ames  v.  Union  P.  R.  Co.,  64  Fed.  Ren., 
166;  4  Inters.  Com.  Rep.,  836.  Interstate  Commerce  Commission  v,  Cincinnati,  N. 
O.  A  T.  P.  R.  Co.,  167  U.  S.,  479;  42  L.  ed.,  243.  Texas  &  P.  R  Co.  v.  Interstate 
Commerce  Commission,  162  U.  S.,  197;  40  L.  ed.,  940.  Smyth  v,  Ames,  169  U.  S., 
466;  42  L.  ed.,  819.) 

When  the  law  has  confided  to  a  special  trihonal  the  authority  to  hear  and  deter- 
mine certain  matters  arising  in  the  course  of  its  duties,  the  decision  of  that  tribunal, 
within  the  scope  of  its  authrity,  is  conclusive  upon  all  others.  (Johnson  v.  Towsley, 
13  Wall,  72;  20L.ed.  486.) 

The  legislature's  determination,  either  directly  or  indirectly,  of  what  is  reasonable, 
IS  conclusive,  subject  only  to  charter  rights  and  to  tha  fact  that  the  rates  established 
will  give  some  compensation  to  the  carrier.  (Atty.  Gen.  v.  Old  Colony  R.  Co.,  160 
Mass.,  62;  22  L.  R.  A.,  112.  Chicago  &  N.  W.  R.  Co.v.  Dey,  36  Fed.  Rep.,  866;  2  Inters. 
Com.  Rep.,  326;  1  L.  R.  A.,  744.) 

The  power  to  regulate  is  to  prescribe  the  rule  by  which  the  commerce  is  to  be  gov- 
erned. This  power,  like  all  others  vested  in  Congress,  is  complete  in  itself,  may  be 
exercised  to  its  utmost  extent,  and  acknowledges  no  limitations  other  than  are  pre- 
scribed in  the  Constitution.  If,  as  has  already  been  understood,  the  sovereignty  of 
Congress,  though  limited  to  specified  objects,  is  plenary  as  to  those  objects,  the  power 
over  commerce  with  foreign  nations  and  among  the  several  States  is  vested  in  Con- 
gress as  absolutely  as  it  would  be  in  a  single  government  having  in  its  constitution 
me  same  restrictions  in  the  exercise  of  the  power  as  are  found  in  the  Constitution  of 
the  United  States.     (Gibbons  v.  Ogden,  9  Wheat,  1,  197;  6  L.  ed.,  23,  70.) 

It  is  obvious  that  the  Grovemment,  in  regulating  commerce  with  foreign  nations 
and  among  the  States,  mav  use  means  that  may  a£o  be  employed  by  a  State  in  the 
exercise  of  its  acknowledged  powers — that,  for  example,  of  regulating  commerce 
within  a  State.     (Gibbons  v.  Ogden,  9  Wheat,  204;  6  L.  ed.,  72.) 

The  power  to  reflate  commerce  *  *  *  amounts  to  nothing  more  than  a  power 
to  limit  and  restram  it  at  pleasure.     (Gibbons  v.  Odgen,  9  Wheat,  227;  6  L.  ed.,  77. ) 

It  may  be  doubted  whether  any  of  the  evils  proceeding  from  the  feebleness  of  the 
Federal  Grovemment  contributed  more  to  that  great  revolution  which  induced  the 
present  system  than  the  deep  and  general  conviction  that  commerce  ought  to  be 
r^ulated  by  Congress.  It  is  not,  therefore,  matter  of  surprise  that  the  grant  should 
be  as  extensive  as  the  mischief,  and  should  comprehend  all  foreign  commerce  and  all 
commerce  arising  among  the  States.  (Brown  v.  Maryland,  12  Wheat,  446;  6  L.  ed., 
688.) 

The  power  to  regulate  commerce  includes  that  of  punishing  all  offenses  against 
commerce.     (Unit^  States  v.  Coombs,  12  Pet,  72;  9  L.  ed.,  10&.) 

The  design  and  object  of  that  power,  as  evinced  in  the  history  of  the  Constitution, 
was  to  establish  a  perfect  equality  among^  the  several  States  as  to  commercial  rights, 
and  to  prevent  unjust  and  mvidious  distinctions  which  local  jealousies  or  local  and 
partial  mterests  might  be  disposed  to  introduce  and  maintain.  (Veazie  v.  Moor,  14 
How.,  674;  14  L.  ed.,  647.) 

Commerce  is  a  term  of  the  largest  import  *  *  *  The  power  to  regulate  it 
embraces  all  the  instruments  by  which  such  commerce  may  be  conducted.  ( Welton 
V.  Missouri,  91  U.  S.,  280;  23  L.  ed.,  349.) 

The  power  conferred  upon  Congress  to  regulate  commerce  with  foreign  nations 
and  amon^  the  several  States  is  not  confined  to  the  instrumentalities  of  commerce 
known  or  m  use  when  the  Constitution  was  adopted,  but  keeps  pace  with  the  prog- 
ress of  the  country,  and  adapts  itself  to  the  new  developments  of  time  and  of  cii^ 
cumstances.  It  was  intended  for  the  government  of  the  business  to  which  it  relates 
at  all  times  and  under  all  circumstances;  and  it  is  not  only  the  right,  but  the  duty, 
of  Congress  to  take  care  that  intercourse  among  the  States  and  the  transmission  of 
intelligence  are  not  obstructed  or  unnecessarily  encumbered  by  State  legislation. 
(Pensacola  Teleg.  Co.  v.  Western  U.  Teleg.  Co.,  96  U.  S.,  9;  24  L.  ed.,  710.J 

The  power  to  regulate  that  commerce,  *  ♦  ♦  vested  m  Congress,  is  the  power 
to  prescribe  the  rules  by  which  it  shall  be  governed — that  is,  the  conditions  upon 
which  it  shall  be  conducted.  ♦  ♦  ♦  The  power  also  embraces  within  its  control 
all  the  instrumentalities  by  which  that  commerce  may  be  carried  on,  and  the  means 
by  which  it  may  be  aided  and  encouraged.  (Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.,  203;  29  L.  ed.,  161;  1  Inters.  Com.  Rep.,  382.) 

When  a  commodity  has  be^un  to  move  as  an  article  of  trade  from  one  State  to 
another,  commerce  in  that  commodity  between  the  States  has  commenced.  (The 
Daniel  Ball,  10  Wall.,  666;  sub  nom.  The  Daniel  Ball  v.  The  United  States,  19  L.  ed., 
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But  this  moyement  does  not  begin  until  tiie  articles  have  been  shipped  or  started 
for  transportation  from  the  one  State  to  the  other.  (Coe  v,  Errol,  116  U.  8.,  517;  29 
L.ed.,  715.) 

This  species  of  legislation  is  one  which  must  be,  if  established  at  all,  of  a  general 
and  national  character.  (Wabash,  St  L.  dc  P.  R.  Go.  v,  Illinois,  118  U.  S.,  577;  30 
L.  ed.,  251.) 

For  the  regulation  of  commerce  as  thus  defined  there  can  be  only  one  system  of 
niles  applicable  alike  to  the  whole  country;  and  the  authority  which  can  act  for  the 
whole  country  can  alone  adopt  such  a  system.  .  (Mobile  County  v.  Kimball,  102  U.  S., 
H91;  26  L.  ed.,  238.) 

The  power  to  regulate  commerce  embraces  a  vast  field,  containing  not  only  many 
but  exceedingly  various  subjects  quite  unlike  in  their  nature.  (Cooley  v.  Pniladel- 
phia  Port  Wardens,  12  How.,  299;  13  L.  ed.,  996.) 

The  power  to  regulate  commerce  among  the  several  States  is  granted  to  Confess 
in  terms  as  absolute  as  is  the  power  to  regulate  commerce  with  foreign  nations. 
(Brown  v.  Houston,  114  U.  8.,  622;  29  L.  ed.,  257.) 

The  uses  of  railroad  corporations  are  public,  and  therefore  they  are  subject  to  leg- 
islative control  in  all  respects  necessary  to  protect  the  public  against  danger,  injustice, 
and  oppression.     (New  York  &  N.  E.  R.  Co.  v.  Bristol,  151  U.  8.,  556;  38  L.  ed.,  269.) 

Congress  has  plenary  power,  subject  to  the  limitations  imposed  by  the  Constitution, 
to  prescribe  the  rule  by  which  commerce  among  the  several  States  is  to  be  governed, 
and  may,  in  its  discretion,  employ  any  appropriate  means,  not  forbidden  by  the 
Constitution,  to  carry  into  effect  and  accomplish  the  objects  of  a  power  riven  to  it 
by  the  Constitution.  (Interstate  Commerce  Commission  v.  Brimson,  154  U.  S.,  447; 
38  L.  ed.,  1047;  4  Inters.  Com.  Rep.,  545.) 

The  making  and  fixing  of  rates  oy  either  a  legislature  directly  or  by  a  commission 
do  not  work  a  deprivation  of  property  without  due  process  of  law.  (Munn  v,  Dlinois, 
94  U.  S.,  113;  24  L.  ed.,  77.  Davidson  v.  New  Orleans,  96  U.  S.,  97;  24  L.  ed.,  616. 
Stone  V.  Farmers'  Loan  &  T.  Co.,  116  U.  S.,  307;  29  L.  ed.,  636.  Dow  v.  Beidelman, 
125  U.  S.,  6vS0;  31  L.  ed.,  841;  2  Inters.  Com.  Rep.,  56.  Minneapolis  &  St  L.  R.  Co. 
V.  Beckwith,  129  U.  S.,  26;  32  L.  ed.,  585,  and  cases  cited.  Budd  v.  New  York,  143 
U.  S.,  517;  36  L.  ed.,  247;  4  Inters.  Com.  Rep.,  45.  New  York  &  N.  E.  R.  Co.  v. 
Bristol,  151  U.  S.,  556;  38  L.  ed.,  269.  Reagan  v.  Farmers'  Loan  &  T.  Co.,  154  U.  S., 
362;  38  L.  ed.,  1014;  4  Inters.  Com.  Rep.,  560.) 

The  State  does  not  lose  the  right  to  fix  the  price  because  an  individual  voluntarily 
undertakes  to  do  the  (public)  work.  (Budd  v.  New  York,  143  U.  S.,  517;  36  L.  ed., 
247;  4  Inters.  Com.  Rep.,  45. ) 

The  Nebraska  statute  fixing  maximum  rates  is  not  obnoxious  to  the  fourteenth 
amendment.     (Ames v.  Union  P.  R.  Co.,  64 Fed.  Rep.,  165;  4  Inters.  Com.  Rep.,  835. ) 

The  compelling  of  railway  companies  to  comply  with  the  order  of  railroad  com- 
missioners regulating  rates  is  due  process  of  law.  (8  Am.  <&  Eng.  Enc.  of  Law,  911. 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Becker,  32  Fed.  Rep.,  849.  Louisville  &  N.  R.  Co.  v, 
Railr^d  Commission,  19  Fed.  Rep.,  679;  16  Am.  &  Eng.  R.  Cas.,  1.  Railroad  Comrs. 
V.  Oregon  R.  &.  Nav.  Co.,  17  Or.,  65;  2  L.  R.  A.,  195;  35  Am.  &  Eng.  R.  Cas.,  542. 
State  ex  rel.  Railroad  &  Warehouse  Commission  v.  Chicago,  M.  &  St.  P.  R.  Co.,  38 
Minn.,  281;  37  N.  W.,  782.  Stone  v.  Natchez,  J.  &  C.  R.  Co.,  62  Miss.,  646.  Stone 
V.  Farmers'  Ix)an  A  T.  Co.,  116  U.  S.,  307;  29  L.  ed.,  636.  State  ex  reL  Board  of 
Transportation  v.  Fremont,  E.  &  M.  Valley  R.  Co.,  22  Neb.*,  313;  32  Am.  &  Eng.  R. 
Cas.,  426.  People  v.  New  York,  L.  E.  &  W.  R.  Co.,  104  N.  Y.,  68.  State  v.  New 
Haven  &  N.  Ry.  Co.,  37  Conn.,  153.) 

The  principal  objects  of  the  interstate-commerce  act  were  to  secure  just  and  rea- 
sonable charges  for  transportation.  *  *  *  (Interstate  Commerce  Conmiission  v, 
Baltimore  &  O.  R.  Co.,  145  U.  S.,  263;  36  L.  ed.,  699;  4  Inters.  Com.  Rep.,  92.) 

It  is  difiicult  to  perceive  how  the  power  to  fix  and  regulate  the  charges  for  such 
transportation  can  be  considered  in  any  other  light  than  that  of  a  power  to  regulate 
commerce.     (Illinois  C.  R.  Co.  v.  Stone,  20  Fed.  Rep.,  468.) 

It  is  not  doubted  that  Congress  has  the  power  to  go  beyond  the  general  regula- 
tions of  commerce  which  it  is  accustomed  to  establish,  and  to  descend  to  the  most 
minute  directions  if  it  shall  be  deemed  advisable.  (Cooley,  Const.  Lim.,  732,  quoted 
with  approval  by  Mr.  Justice  Field  in  the  case  of  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.,  196;  29  L.  ed.,  158;  1  Inters.  Com.  Rep.,  382.) 

That  this  power  to  regulate  bv  fixing  charges  for  interstate  transportation  is  vested 
solely  in  Congress  by  Article  1,  section  8,  paragraph  3,  of  the  Constitution  of  the 
United  States,  is,  in  my  opinion,  equally  well  settled  by  numerous  decisions  of  the 
Supreme  Court  of  the  United  States.  (Mobile  &  O.  R.  Co.  v.  Sessions,  28  Fed.  Rep., 
592. ) 

Several  of  the  State  statutes,  under  State  constitutions,  oontainio^ii^ttVj  Y^<b\>^^<9k^ 
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provisions  on  the  subject  as  the  Federal  Constitution,  allowing  State  rail  road  com- 
missions to  make  and  fix  railway  rates  for  such  States,  which  said  rates  were  to  be 
operative  until  set  aside  by  the  courts,  have  been  upheld  as  valid  and  constitutional 
by  the  United  States  Supreme  Court.  (See  Pensacola  &  A.  R.  Co.  v.  State  (Fla. ),  3 
L.  R.  A.,  661,  with  extensive  notes  to  that  case  and  notes  to  Winchester  &  L.  Tump. 
Road  Co.  V.  Croxton  (Ky.),  33  L.  R.  A.,  177.) 

This  Federal  Commission  has  assigned  to  it  the  duties  and  performs  for  the  United 
States  in  respect  to  that  interstate  commerce  committed  by  the  Constitution  to  the 
exclusive  care  and  jurisdiction  of  Congress  the  same  functions  which  State  commis- 
sioners exercise  in  respect  to  local  or  purely  internal  commerce  over  which  the 
State  appointing  them  have  exclusive  control.  Their  validity  in  their  respective 
spheres  of  operation  stands  upon  the  same  footins.  The  validity  of  State  commis- 
sions invested  with  powers  as  ample  and  large  as  tnose  conferred  upon  the  Federal 
Commission  has  not  been  successfully  questioned  when  limited  to  that  local  or  inter- 
nal commerce  over  which  the  States  have  exclusive  jurisdiction;  and  no  valid  reason 
is  seen  for  doubting  or  questioning  the  authority  of  Congress,  under  its  sovereign 
and  exclusive  power  to  regulate  commerce  among  the  several  States,  to  create  like 
commissions  for  the  purpose  of  supervising,  investigating,  and  reporting  upon  mat- 
ters or  complaints  connected  with  or  growing  out  of  interstate  commerce.  What 
one  sovereign  may  do  in  respect  to  matters  within  its  exclusive  control  the  other  may 
certainljr  do  in  respect  to  matters  over  which  it  has  exclusive  authority.  ( Kentucky 
&  1.  Bridge  Co.  v.  Louisville  &  N.  R.  Co.,  37  Fed.  Rep.,  567;  2  Inters.  Com.  Rep., 
380;  2.  L.  R.  A.,  289.) 

The  power  grantea  to  Congress  to  regulate  commerce  is  necessarily  exclusive 
whenever  the  subjects  of  it  are  national  or  admit  only  of  one  uniform  system  or  plan 
of  regulation  throughout  the  country.  *  *  *  In  the  matter  of  interstate  com- 
merce the  United  States  are  but  one  country,  and  are  and  must  be  subject  to  one 
system  of  regulation  and  not  to  a  multitude  of  systems.  ( Robbins  v.  Shelby  County 
Taxing  Dist.,  120  U.  S.,  489;  30  L.  ed.,  694;  1  Inters.  Com.  Rep.,  45.  Stoutenburgh  v, 
Hennick,  129  U.  8.,  141;  32  L.  ed.,  637.) 

Congress  mav,  under  certain  conditions,  reduce  the  rates  of  fare  on  the  Union 
Pacific  Railroad,  if  unreasonable,  and  fix  and  establish  the  same  by  law.  (12  Stat. 
L.,  497,  chap.  120,  sec.  18. )  This  statute  is  discussed  by  Mr.  Justice  Brewer  in  Ames 
V.  Union  P.  R.  Co.,  64  Fed  Rep.,  165;  4  Inters.  Com.  Rep.,  835,  and  held  not  to  con- 
clude the  State  of  Nebraska  from  fixing  rates  until  Congress  takes  action. 

This  act  (of  Colorado)  was  intended  to  apply  to  intrastate  traffic  the  same  whole- 
some rules  and  regulations  which  Congress  two  years  thereafter  applied  to  commerce 
between  the  States.     (Union  P.  R.  Co.  v.  Goodridge,  149  U.  S.,  680;  37  L.  ed.,  896.) 

The  Interstate  Commerce  Commission  is  an  administrative  board,  and  the  courts 
are  only  to  be  resorted  to  when  the  Commission  prefers  to  enforce  the  provisions  of 
the  statute  by  a  direct  proceeding  in  the  court,  or  when  the  orders  of  the  Commis- 
sion have  been  disregarded.  (Interstate  Commerce  Commission  v.  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.,  162  U.  S.,  184;  40  L.  ed.,  935;  5  Inters.  Com.  Rep.,  391.) 

The  entire  commerce  of  the  United  States,  foreign  and  interstate,  is  subject  to  the 
provisions  of  the  act  of  Congress  to  regulate  commerce.  (Texas  &  P.  R.  Co.  r.  Inter- 
state Commerce  Commission,  162  U.  S.,  197;  40  L.  ed.,  940;  5  Inters.  Com.  Rep.,  405.) 

Ufx)n  the  power  of  legislatures  to  fix  tolls,  rates,  or  prices,  see  note  to  case  of  Win- 
chester &  L.  Tump.  Road  Co.  r.  Croxton  (Ky.),  33  L.  R.  A.,  177. 

A  statute  imposing  a  penalty  for  charging  more  than  just  and  reasonable  compen- 
sation for  the  services  of  a  carrier,  without  fixing  any  standard  to  determine  what 
is  just  and  reasonable,  thus  leaving  the  criminality  of  the  carrier's  act  to  depend  on 
the  jurv's  view  of  the  reasonableness  of  a  rate  charged,  is  in  violation  of  the  consti- 
tutional provision  against  taking  property  without  due  process  of  law.  (Louisville  & 
N.  R.  Co.  V,  Com.,  99  Ky.,  132;  33  L.  R.  A.,  209.) 

Penalties  can  not  be  tfius  inflicted  at  the  discretion  of  a  jury.  *  *  *  The  legis- 
lature can  not  delegate  this  power  to  a  jury.  If  it  can  declare  it  a  criminal  act  for  a 
railroad  corporation  to  take  more  than  a  "fair  and  just  return  *'  on  its  investments, 
it  must,  in  order  to  maintain  the  validity  of  the  law,  define  with  reasonable  certaiutv 
what  would  constitute  such  "  fair  and  just  return."  (Louisville  &  N.  R.  Co.  v.  Rail- 
road Commission,  19  Fed.  Rep.,  679.) 

The  Supreme  Court  of  the  United  States,  in  Railroad  Commission  Cases,  116  U.  S., 
336,  sub  nom.  Stone  v.  Farmers'  Loan  <Sc  T.  Co.,  29  L.  ed.,  646,  refers  to  the  last- 
named  case  and  substantially  approves  it. 

Although  a  statute  has  been  held  to  be  unconstitutional  which  left  it  to  the  jury 
to  determine  whether  or  not  a  charge  was  excessive  and  unreasonable  in  order  to 
ascertain  whether  a  penalty  is  recoverable,  yet,  where  the  action  is  merely  for  recov- 
ery of  the  illegal  excess  over  reasonable  rat^,  this  is  a  question  which  is  a  proper  one 
lor  A  jury,  (8  Am.  &  Eng.  Ency.  of  Law,  935.) 
The  Iowa  r&ilroad  commission  act  was  attacked  for  uncertainty  on  the  ground  that 
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it  did  not  prescribe  what  shoald  constitnte  a  reasonable  rate;  bnt  as  tLe  statnte 
declared  that  the  rate  fixed  by  the  commission  should  be  prima  facie  evidence  that 
it  was  reasonable,  although  the  accused  could  show  in  defense  that  it  was  not  reason- 
able, the  supreme  court  of  the  State  held  that  the  statute  was  sufficiently  definite, 
since  the  rate  was  fixed,  although  it  was  subject  to  attack  in  the  courtsl  To  the 
claim  that  the  commissioners'  rate  would  not  secure  the  accused  from  conviction  if 
it  was  excessive,  the  court  declared  that  the  State  was  precluded  from  denying  that 
the  commissioners'  rate  was  a  reasonable  one.  (Burlington,  C.  R.  &  N.  R.  Co.  v,  Dey, 
82  Iowa,  312;  3  Inters.  Com.  Rep.,  584;  12  L.  R.  A.,  436.) 

The  same  decision  in  substance  was  made  on  this  question  by  Judge  Brewer,  then 
of  the  United  States  circuit  court,  in  the  case  of  Chicago  &  N.  W.  R.  Co.  v.  Dey,  35 
Fed.  Rep.,  866;  2  Inters.  Com.  Rep.,  325;  1  L.  R.  A.,  744. 

The  Illinois  act,  providing  that  a  char^  by  a  railroad  company  of  more  than  rea- 
sonable rates  shall  constitute  extortion,  is  held  to  be  sufficiently  definite  when  con- 
strued with  another  section  which  provides  that  the  railroad  commission  shall  make 
a  schedule  of  reasonable  maximum  rates.  Chicago,  B.  <&  Q.  R.  Co.  v.  People,  77 
111.,  443. 

And  the  validity  of  this  provision  of  the  Illinois  statute  has  been  further  estab- 
lished by  the  Illinois  supreme  court  See  Chicago,  B.  &  Q.  R.  Co.  v.  Jones,  149 
111.,  361;  4  Inters.  Com.  Rep.,  683 j  24  L.  R.  A.,  141;  Stone  v.  Farmers*  Loan  &  T.  Co., 
116  U.  S.,  307;  29  L.  ed.,  636,  deciding  the  same  way  the  Mississippi  statute. 

The  Georgia  statute  is  not  violated  unless  the  rates  charged  exceed  those  fixed  by 
the  Commission.    Sorrell  v.  Central  R.  Co.,  75  Ga.,  509. 

But  in  order  to  constitute  a  crime  the  act  must  be  one  which  the  party  is  able  to 
know  in  advance  whether  it  is  criminal  or  not.  The  criminality  of  an  act  can  not 
depend  upon  whether  a  jury  may  think  it  reasonable  or  unreasonable.  Tozer  v. 
United  States,  52  Fed.  Rep.,  917;  4  Inters.  Com.  Rep.,  245. 

An  inquiry  whether  rates  of  carriers  are  reasonable  or  not  is  a  judicial  act;  but  to 
prescribe  rates  for  the  future  is  a  legislative  act.  That  Congress  has  transferred  to 
any  administrative  body  the  power  to  prescribe  a  tariff  of  rates  for  carriage  by  a 
common  carrier  is  not  to  be  presumed  or  implied  from  any  doubtful  and  uncertain 
language.  If  Congress  had  intended  to  grant  such  a  power  to  the  Interstate  Com- 
merce Commission,  it  can  not  be  doubted  that  it  would  have  used  langua^  open  to 
no  misconstruction,  but  clear  and  direct  Interstate  Commerce  Commission  v,  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.,  167  U.  S.,  479;  42  L.  ed.,  243. 

In  the  case  of  Munn  v.  Illinois,  94  U.  S.,  113,  24  L.  ed.,  77,  the  Supreme  Court  of 
the  United  States,  after  a  thorough  review  of  the  American  and  Engnsh  authorities, 
has  laid  down  the  following  fundamental  principles  governing  public  carriers  and 
other  quasi-public  institutions: 

1.  Under  the  powers  inherent  in  every  sovereignty,  a  government  may  regulate 
the  conduct  of  its  citizens  toward  each  other,  and,  when  necessary  for  the  public 
good,  the  manner  in  which  each  shall  use  his  own  property. 

2.  It  has,  in  the  exercise  of  these  powers,  been  customary  in  England  from  time 
immemorial,  and  in  this  country  from  the  first  colonization,  to  regulate  ferries,  com- 
mon carriers,  hackmen.  bakers,  millers,  wharfingers,  auctioneers,  innkeepers,  and 
many  other  matters  of  like  quality,  and  in  so  doing  to  fix  a  maximum  charge  to  be 
made  for  services  rendered,  accommodations  furnished,  and  articles  sold. 

3.  The  fourteenth  amendment  to  the  United  States  Constitution  does  not  in  any 
wise  amend  the  law  in  this  particular. 

4.  When  the  owner  of  property  devotes  it  to  a  use  in  which  the  public  has  an 
interest,  he  in  effect  grants  to  the  public  an  interest  in  such  use,  and  must  to  the 
extent  of  that  interest  submit  to  be  controlled  by  the  public. 

5.  The  limitation  by  legislative  enactment  of  the  rate  of  charges  for  services  ren- 
dered in  an  employment  of  a  public  nature,  or  for  the  use  of  property  in  which  the 
public  has  an  interest,  establishes  no  new  principle  in  the  law,  but  only  gives  a  new 
effect  to  an  old  one. 

Thus  the  highest  court  has  permanently  established  the  broad  principle  that  the 

5ublic  have  the  right  to  regulate  charges  in  all  enterprises  affected  with  a  public  use, 
o  this  doctrine  all  the  courts  have  steadfastly  adhered.    In  this  leading  case  it  was 
also  held  that  the  courts  had  no  right  to  interfere  with  the  rates  fixed  by  the  law- 
making power.    This  doctrine,  however,  has  been  since  somewhat  qualified  in  the 
case  of  Reagan  v.  Farmers'  Loan  &  T.  Co.,  154  U.  S.,  412,  38  L.  ed.,  1028;  4  Inters. 
Com.  Rep.,  1028,  and  other  cases  there  cited,  where  it  is  held  that  when  rates  are 
confiscatory  the  courts  may  so  declare  and  relegate  the  matter  back  to  the  lawmak- 
ing power  for  new  rates,  by  which  a  reasonable  profit  is  left  to  the  carrier.    But 
the  principle  that  the  legislative  power,  either  directly  or  indirectly  throuj^K  «. 
commission,  can  fix  rates  of  freignt  and  passeneer  tra^c'«\l\l\Xi\3Q^%<»x»s^^^^ 
limitation,  has  been  uniformly  upheld  in  aVV  uie  decmoiia  oil  XJda  \i\3^iXfc^  '^Xa^Rs^ 
Sapreme  Court  upon  thia  subjectw 


86  INTERSTATE-OOMHBROE   LAW. 


Moin>AY,  April  H^  1908. 

The  committee  met  at  10.80  o'clock  a.  m.,  Hon.  William  P.  Hepburn 
in  the  chair. 
The  Chairman.  Gentlemen,  the  committee  is  ready  to  proceed. 

STATEMENT  OF  MB.  fi.  8.  LYOH. 

Mr.  Lyon.  Mr.  Chairman,  I  represent  the  Chicago  Board  of  Trade, 
in  part.  Some  gentlemen  here  will  follow  me  who  also  represent  that 
body.     What  I  nave  to  say  will  not  take  up  veiy  much  or  your  time. 

The  Chairman.  Let  me  ask  you:  A  number  of  gentlemen  have  said 
that  they  represent  this  body  and  that  body  and  the  other.  Please 
explain  to  the  committee  how,  as  a  representative,  you  come  here.  Of 
coui*se  you  have  a  perfect  right  to  appear  on  your  own  personal  account, 
and  we  are  very  glad  to  see  you,  but  when  a  man  comes  in  a  represent- 
ative way  it  is  always  desirable  to  know  how  anxious  those  whom  he 
represent  were  to  have  him  come. 

Mr.  Lyon.  Perhaps  my  credentials  here  would  do  if  I  should  read 
them. 

The  Chairman.  That  will  do. 

(Mr.  Lyon  here  read  a  letter  from  Mr.  Warren,  the  president  of 
the  Board  of  Trade  of  Chicago,  notifying  him  of  his  appointment  to 
appear  before  the  committees  of  Congress  in  regard  to  the  pending 
bill.) 

Tne  Chairman.  That  was  the  action 

Mr.  Lyon.  Of  the  board  of  directors. 

The  Chairman.  Yes. 

Mr.  Lyon.  Of  course  the  board  of  directors  have  only  powers  to 
take  action  by  the  particular  committees 

The  Chairman.  What  I  want  to  get  at  is,  I  want  to  know  how  far 
there  is  a  sentiment  in  that  board  of  trade  that  authoritatively  has 
asked  gentlemen  to  come  here,  because  that  indicates  the  sentiment. 
A  complimentary  request  from  the  president  of  the  board  asking  some 
gentleman  to  appear  here  who  is  ti'aveling  in  this  part  of  the  country 
does  not  mean  much,  but  if  the  board  of  trade,  by  their  own  action, 
had  a  meeting  and  thought  this  a  matter  of  sufficient  importance  to 
have  a  gentleman  come  here  specially  to  represent  them,  that  means 
one  thing 

Mr.  Lyon.  Without  flattering  myself,  Mr.  Chairman,  and  without 
any  egotism,  I  would  say  that  in  1899  I  was  the  president  of  that 
organization,  and  consequently  I  know  a  little  somethmg  of  the  powers 
delegated  to  the  directors.  The  board  of  directors  are  elected  from 
that  board  of  trade,  1,700  in  number,  to  regulate  its  affairs.  We  have 
our  committees,  whose  special  duty  it  is  to  deal  with  these  subject^^, 
governing  particular  subjects  that  come  from  outside  matters  up  to 
this  board  of  directors.  Those  matters  are  never  referred  to  the  board 
as  a  whole,  consequently'^  the  directors  act  in  everything  for  the  board. 
Now,  this  Doard  indorse,  I  believe — although  I  am  not  a  member  now, 
I  know  they  indorse — the  Corliss  bill,  and  they  are  anxious  to  have 
those  recommendations  carried  out,  and  the}^  have  asked  Mr.  Chad- 
wick  to  come  here,  and  myself,  and  he  will  follow  me  after  a  while, 
and  perhaps  go  into  it  a  little  more  than  L 
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^  The  Chairman.  When  was  this  legislation  as  einbodied  in  the  Cor- 
liss bill  considered  by  the  board  of  trade  of  Chicago? 

Mr.  Lyon.  By  the  directors  of  the  board  of  travel 

The  Chaibman.  No;  by  the  board  of  trade. 

Mr.  Lyon.  It  never  was. 

The  Chaibman.  It  never  was  ? 

Mr.  Lyon.  No,  sir.  As  I  explained  it  awhile  ago,  the  board  of 
trade  as  a  corporate  body  delegates  to  the  directors  its  powers  to  do 
anything  in  a  matter.  Of  course  the  individual  members  of  the  board, 
some  1,800,  may  have  divergent  views. 

The  Chairman.  When  was  the  subject  considered  by  the  hoard  by 
directors? 

Mr.  Lyon.  I  think  some  time  since  the  first  of  January.  I  am  not 
positive,  but  I  think  that  is  it  It  is  recently,  since  the  bill  has  been 
before  vou. 

The  CHAiBifAN.  Were  the  provisions  of  the  bill  discussed  by  the 
directory? 

Mr.  Lyon.  I  think  so;  I  was  not  there. 

The  Chairman.  They  had  copies  of  the  bill  ? 

Mr.  Lyon.  Yes,  sir;  Mr.  Barry  corrects  me.  He  says  that  there 
was  a  copy  of  a  resolution  adopted  by  the  board  of  directors  filed  with 
this  committee. 

The  Chairman.  Very  well,  I  do  not  want  to  be  unduly  inquisitive, 
but  I  simply  want  to  know  how  far  this  subject  had  been  a  matter  of 
discussion,  and  how  far  there  was  a  public  opinion  on  the  part  of  the 
board  of  trade  of  Chicago  upon  the  subject. 

Mr.  Lyon.  Yes,  sir. 

The  Chairman.  And  whether  that  had  been 

Mr.  Lyon.  Possibly  I  can,  in  what  I  am  going  to  say  to  you  here, 
go  into  that  sufficiently.  Mr.  Chadwick,  who  is  to  follow  me,  is  a 
director,  and  may  answer  you  more  fully.  I  have  been  out  of  office 
for  two  years. 

It  would  seem  possibly  a. little  superfluous  to  one  at  this  day  to 
appear  before  a  committee  of  Congress  and  show  that  the  interstate- 
commerce  law  had  been  violated  or  to  bring  any  evidence  to  that  end. 
You  have  had  abundant  evidence  and  are  surfeited,  no  doubt,  with  facts 
showing  this  to  be  the  case;  consequently  I  will  not  attempt  to  take  up 
any  of  your  valuable  time  to  that  end.  Representing,  as  I  have  the 
honor  to  at  this  time,  the  great  grain  and  shipping  trade  of  the  Board 
of  Trade  of  the  city  of  Chicago,  I  come  before  you  to  urge  some  change 
in  the  interstate-commerce  law  that  will  give  us  equal,  stable,  and 
uniform  rates  to  and  from  all  points. 

The  Chairman.  Let  me  interrupt  you  there  just  a  moment.  If 
these  interruptions  are  embarrassing  to  you,  however 

Mr.*  Lyon.  As  far  as  I  can  answer  you,  1  will  be  glad  to  do  so.  I 
am  not  a  lawver  at  all. 

The  Chairman.  You  have  spoken  of  the  grain  shippers  of  Chicago? 

Mr.  Lyon.  Yes. 

The  Chairman.  Now,  we  have  heard  from  many  gentlemen  here 
who  represent  the  flour  interests 

Mr.  Lyon.  Yes.  sir. 

The  Chairman  (continuing).  Who  complain  of  you  gentlemen  ship- 
ping ^rain,  and  especially  the  shippers  of  wheat,  of  the  very  unusiml 
facilities  that  you  gentlemen  have. 
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Mr.  Lyon.  As  I  proceed  you  will  perceive  that  I  am  a  verj  small 
item.     I  am  what  is  called  a  small  shipper. 

The  Chairman.  But  you  are  conversant  with  the  subject  somewhat? 

Mr.  Lyon.  Yes,  sir;  I  am,  a  little. 

The  Chairman.  Now,  if  you  will  explain  to  us  how  this  discrepancy 
of  opinion  arises  between  these  gentlemen  who  are  making  complaint  of 
the  undue  advantages  that  you  nave 

Mr.  Lyon.  You  are  speaKing  of  the  millers? 

The  Chairman.  Of  the  millers. 

Mr.  Lyon.  That  I  can  not  say.  I  am  absolutely  powerless  to  do 
that.  I  can  not  do  that.  You  have  had  gentlemen  here  who  can 
explain  that  to  you.     I  am  not  a  miller,  but  simply  a  small  shipper. 

The  Chairman.  It  is  from  the  fact  that  you  are  not  a  miller,  but  a 
shipper  of  grain,  that  I  have  come  to  you  for  information. 

Mr.  Lyon.  I  do  not  know  as  to  that.  The  Chicago  Board  of  Trade, 
handling  as  it  does  the  greatest  bulk  of  grain  of  any  market  in  the 
world,  reaching  out  in  all  directions,  West,  Northwest,  and  Southwest, 
to  bring  this  grain  to  market,  and  in  turn  supplying  the  markets  of 
the  world,  both  domestic  and  foreign,  must  of  necessity  be  the  barom- 
eter of  prices  and  feel  any  and  all  outside  influences  that  affect  its  prices. 
So  that  any  deviation  from  tariff  rates,  known  always,  whether  made 
in  the  country  west,  tributary  to  Chicago,  whereby  gi'ain  is  diverted 
from  its  natural  channel,  or  even  by  our  own  members,  competitors 
with  one  another,  is  immediately  felt  and  the  market  price  of  commod- 
ities dealt  in  on  uie  Chicago  market  is  influenced  to  a  greater  or  less 
degree. 

The  Chairman.  May  I  interrupt  you  again  ?  What  do  you  mean 
by  grain  being  diverted  from  its  natural  channels? 

Mr.  Lyon.  vVell,  grain  that  is  naturally — I  will  assume  that—nat- 
urally tributary  to  Chicago,  by  reaspn  of  its  lake  advantages,  is 
bought  by  Extern  parties,  or  perhaps  parties  on  our  own  board, 
which  is  not  sent  through  Chicago,  but  which  reaches  its  destination 
by  being  sent  around  to  outride  junction  points  east  of  the  river,  or  per- 
haps to  St.  Louis;  and  that  we  feel  very  much  in  that  way. 

The  Chairman.  Give  us  an  illustration,  if  you  ple^ise,  of  that  diver- 
sion; some  instance  of  a  diversion  from  a  natural  channel. 

Mr.  Lyon.  Well,  we  will  call  the  natural  channel,  for  instance,  Chi- 
cago. Now,  our  merchants  in  Chicago  know  where  all  this  grain  in 
Iowa  lies,  and  in  Nebraska,  and  in  the  Northwest  and  Southwest, 
and  possibly  through  capital  or  some  way  else  control  it. 

The  Chairman.  Grive  us  an  illustration  of  where  it  goes  at  times. 

Mr.  Lyon.  It  goes  to  the  seaboard. 

The  Chairman.  By  what  routes? 

Mr.  Lyon.  Routes  that  are  around  Chicago,  by  belt  lines,  by  junc- 
tion points  that  do  not  bring  it  to  Chicago  at  all. 

The  Chairman.  That  is,  tnat  do  not  bring  it  to  Chicago  elevators? 

Mr.  Lyon.  That  does  not  bring  it  to  Chicago.  Yes;  to  Chicago 
elevators,  if  you  choose  to  use  that  expression.  Chicago  elevators  are 
where  they  take  the  lake  route.  But  the  first  thing  we  know  some- 
bod^'^  is  buying  a  lot  of  grain  and  taking  it  off  to  Baltimore  and  New 
York  by  a  junction  route  and  we  do  not  get  the  benefit  of  that 

Mr.  Corliss.  What  harm  does  this  diversion  do? 

Mr.  Lyon.  By  its  going  by  a  route  different  from  that  we  have. 
For  instance,  the  grain  might  be  worth  more  in  Chicago.    Two  and 
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two  make  four;  it  does  not  make  three.  We  know  that  if  it  goes  to 
Chicago  it  would  make  a  better  price  than  if  it  ^oes  around. 

Mr.  Corliss.  Then  you  claim  tjbat  these  diversions  are  in  consequence 
of  a  rate  that  is  unlawful? 

Mr.  Lyon.  Yes,  sir. 

Mr.  ToMFKiNS.  A  discriminating  rate? 

Mr.  Lyon.  A  discriminating  rate;  yes,  sir. 

The  Chairman.  Suppose  that  is  done,  suppose  the  rate  is  discrimin 
nating  against  Chicago,  or  against  this  natural  route  that  you  speak 
of,  it  must  be  a  lower  rate? 

Mr.  Lyon.  Yes,  sir. 

The  Chairman.  Then  it  would  inure  to  the  benefit  of  the  people  at 
some  other  point  than  Chicago? 

Mr.  Lyon.  Yes,'  sir. 

The  Chairman.  That,  then,  is  the  burden  of  your  complaint? 

Mr.  Lyon.  Yes,  sir.     Well 

The  Chairman.  That  under  this  rate,  whatever  it  is,  the  commis- 
sion merchants  at  some  other  place  would  have  the  benefit,  rather  than 
Chicago. 

Mr.  Lyon.  Presumably  so. 

The  Chairman.  Then  your  complaint  is  a  local  one  and  a  personal 
one? 

Mr.  Lyon.  Possibly.    Yes;  yes,  it  is. 

Mr.  Corliss.  If  vou  had  the  same  rate  as  the  other  party,  could  you 
control  the  freight? 

Mr.  Lyon.  1^  a  greater  or  less  degree,  because  we  own  the  property. 

Transportation  is  necessary  to  the  p€K>ple.  It  is  as  absolutelv  a 
necessity  to  the  prosperity  of  our  nation  as  the  air  we  breatne. 
Everyone  should  be  treated  alike,  whether  a  large  shipper,  supplying 
the  wants  of  foreign  countries,  or  a  small  shipper,  taking  care  of  the 
needs  of  this  country.  All  sorts  of  devices  Known  to  shippers  and 
railroads  should  be  open,  and  the  great  transportation  lines  of  this 
country  should  treat  each  and  every  one  alike.  To  use  the  language 
of  one  of  our  learned  judges,  ^^  Freight  rates  should  be  as  stable  as 
postage  rates,  to  everywhere  and  from  everywhere  alike."  This  is 
all  we  ask,  and  for  such  a  law  properly  carried  out  we  are  willing  to 
stand,  to  survive  or  fall. 

I  am  a  member  of  a  grain  firm  and  have  been  for  the  past  twenty- 
four  years.  Formerly  we  belonged  to  that  coterie  of  grain  shippers 
designated  as  **  small  shippers."  Previous  toand  about  1890  we  sought 
to  supply  the  wants  of  grain  men  in  New  England,  New  York,  Penn- 
sylvania, and  Ohio,  and  throughout  the  Southern  States,  doing  nothing 
but  a  domestic  trade,  and  did  exclusively  a  shipping  business.  Grad- 
ually this  trade  became  smaller  by  reason  of  encroachments  of  larger 
shippers  more  favored  by  rates,  and  we  were  at  last  driven  almost 
entirely  out  of  the  shipping  business  and  obliged  to  take  up  other 
branches  of  the  grain  business.  There  are  combinations  of  Western 
elevator  companies  with  railway  managers  on  different  lines  of  roads, 
and  all  more  or  less  competitors.  E^h  railway  wants  the  business. 
They  are  secret  and  powerful  combinations  with  mutual  desires  for 
securing  traffic.  The  rates  and  devices  known  only  to  railway  men 
are  never  playthings. 

The  act  to  regulate  commerce  was  passed  solely  to  secure  an  equal 
distribution  of  the  benefits  of  transportation,  and  to  coYY^^t^^x^sRs^ 
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which  had  imperceptibly  and  gradually  crept  into  the  administration 
of  the  vast  powers  conferred  upon  railroad  corporations. 

The  Chairman.  Let  me  interrupt  you  there.  I  wish  you  would 
explain  a  little  further  the  result  of  these  combinations  that  you  have 
referred  to  between  the  elevators  along  a  given  line  of  railway  and  the 
carrier;  how  do  they  operate?  How  do  they  operate  upon  the  grain 
raiser;  for  his  benefit  or  a^inst  him? 
•    Mr.  Lyon.  You  are  talkmg  about  the  farmer? 

The  Chairman.  Yes,  sir. 

Mr.  Lyon.  Well,  I  am  not  one  of  the  people  who  think  that  a  hierh 
rate  wiU  give  the  farmer  more  for  his  graTn. 

The  Chairman.  No;  these  rates  are  evidently  lower  rates,  because 
they  have  the  potency  that  diverts  this  commerce  from  natural 
channels. 

Mr.  Lyon.  Yes,  sir. 

The  Chairman.  Now,  if  that  is  time 

Mr.  Lyon.  Yes,  sir. 

The  Chairman  (continuing).  And  I  assume  that  you  know  about 
it,  the  I'ate  must  be  lower? 

Mr.  Lyon.  Yes,  sir. 

.Tim^^HAiRMAN.  Now,  if  the  rate  is  lower,  who  is  the  beneficiary? 

Mr.  Lyon.  Both  the  railroads  and  the  elevators,  in  combination 
together. 

The  Chairman.  The  grain  raiser  is  not  a  participator  in  that? 

Mr.  Lyon.  I  do  not  know  that  he  would  oe.  I  can  not  see  that  he 
would. 

The  Chairman.  Ordinarily  the  shipper  who  has  an  advantage  with 
a  earner  has  more  of  means  with  whicn  to  increase  his  business? 

Mr.  Lyon.  Yes,  sir.  The  great  elevator  people  of  Chicago  are  con- 
nected with  the  railroads. 

The  Chairman.  But  I  am  not  speaking  now  of  great  elevators  in 
Chicago,  because  the  trafiic  is  diverted  from  them 

Mr.  Lyon.  From  whom? 

The  Chairman.  The  great  grain  elevators  in  Chicago? 

Mr.  Lyon.  No;  I  said  they  were  combinations  with  the  railroads. 

The  Chairman.  I  thought  you  spoke  of  the  elevators  along  the  lines 
of  the  railways. 

Mr.  Lyon.  I  meant  at  junction  points.  I  said  the  combination  of 
Western  railway  companies  with  the  railroad  managers  on  the  differ- 
ent lines  of  roads.     See?    The  railroads  themselves. 

The  Chairman.  You  will  not  understand,  now,  that  the  query  I  am 
making  is  a  criticism  or  anything  that  is  to  be  construed  that  way. 
We  want  to  get  some  of  the  detailed  information  that  you  gentlemen 
have.  When  you  talk  about  the  generalities  of  this  subject  we  have 
some  ideas  about  that  subject,  and  we  can  get  that  sort  of  information 
for  ourselves. 

Mr.  Lyon.  I  presume  so. 

The  Chairman.  But  you  have  peculiar  knowledge  from  your  business 
relations,  and  that  is  what  we  want,  to  see  what  things  the  carriers  do  do 
in  violation  of  the  law,  and  what  we  can  do,  if  anything,  to  correct  that. 

Mr.  Lyon.  We  know  that  the  railways  themselves — I  say  we  know; 
now,  I  can  not  prove  it  to  you  by  any  evidence  that  might  go  in  a 
court,  but  we  know  intuitively  that  the  rates  from  Iowa,  Nebraska, 
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and  the  west  are  cut  to  Chica^,  and  we  know  they  are  cat  out  of 
Chicago  east. 

The  Chaisman.  Now,  let  us  stop  right  there  and  find  out  who  is  the 
beneficiary  of  that  cut. 

Mr.  Lyon.  The  nain  raisers  themselves  are  not. 

The  Chaibman.  Not  the  raisers  themselves? 

Mr.  Lyon.  Not  the  farmer,  in  my  judgment. 

The  Chaibman.  The  benefit  begins,  then,  after  the  grain  has  accumu- 
lated in  the  local  elevator,  and  the  grain  raiser,  you  think,  has  no 
participation  in  that  benefit? 

Mr.  Lyon.  I  can  not  reason  it  out  in  my  mind  that  the  farmer  gets 
anv  benefit  of  any  lower  rate  than  he  does  from  a  higher  rate. 

The  Chaibman.  Then  in  this  particular  case  the  local  competition — 
the  influence  of  that  is  suspended  as  concerns  the  farmer? 

Mr.  Lyon.  Possibly  so.  Of  course,  temporarily  the  farmer,  if  he 
has  not  sold  his  grain,  might  get  a  little  benefit  from  a  higher  market 
or  a  cheaper  freight  rate;  it  might  bring  a  little  higher  price  to  him 
for  his  grain  temporarily,  but  these  things  regulate  themselves  after 
a  while. 

I  do  not  want  now  to  go  into  the  question  of  the  speculative  part  of 
it,  because  I  am  not  in  that  business — about  the  bidden  grain  that  you 
have  all  heard  so  much  of.  I  will  not  go  into  that.  It  is  not  here  at 
all.  But  that  very  question  might  enter  somewhat  into  the  discussion 
here  as  to  the  railroad  rates. 

Mr.  Adamson.  Do  they  make  these  combinations  at  certain  seasons, 
after  the  farmer  has  sold  out  his  crop? 

Mr.  Lyon.  Yes,  sir;  to  a  neat  degree  they  do.  The  farmer  gen- 
erally sells  his  crop  in  the  f  cul. 

The  Chaibman.  i  ou  say  the  farmer  sells  his  grain  in  the  fall  ? 

Mr.  Lyon.  As  a  general  rule. 

The  Chaibman.  Does  not  that  depend  upon  circumstances?  Where 
there  is  great  poverty  in  the  country  it  is  sold  early;  and  we  have  great 
famines,  and  all  that  sort  of  thing. 

Mr.  Lyon.  Yes;  but  generally  the  farmer  has  sold  the  grain  to  the 
small  elevator  dealer  at  nis  station  in  advance. 

The  Chaibman.  If  he  has  money  in  bank  he  does  not  do  it. 

Mr.  Lyon.  I  would  ask  these  gentlemen  who  are  here  before  the 
committee  this  morning  to  correct  me  if  I  am  wrong  on  any  of  these 
points. 

Mr.  Adamson.  Do  you  not  suppose  this  idea  has  something  to  do  with 
the  variation  of  rates — tiiat  in  tne  crop  season,  when  the  crop  is  mov- 
ing, the  railroads  have  more  than  they  can  haul?  I  want  to  know 
what  the  reason  is.  Is  it  not  that  they  make  cheaper  rates  later  in  the 
season  in  order  to  get  what  hauling  they  can? 

Mr.  Lyon.  Not  necessarily.  The  supply  and  demand  would  cover 
thaL  sir. 

Mr.  Adamson.  Is  not  that  a  part  of  the  variation  of  supply  and 
demand? 

Mr.  Lyon.  Possibly  so. 

Mr.  Adamson.  And  while  the  crop  is  moving  the  railroads  have  all 
tfaey  can  do,  and  thev  cut  rates  later  on  to  get  more  business? 

Mr.  Lyon.  But  what  I  am  after  is,  I  do  not  want  the  railroads  to 

S've  a  rate  to  one  man  and  deny  it  to  me;  that  is  the  whole  meat  in 
e  cocoanut  on  that. 
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Mr.  Adamson.  If  they  give  you  one  rate  and  then,  under  later  con- 
ditions, give  a  lower  rate  to  meet  that  change 

Mr.  Mann.  Your  theory  is  that  if  they  all  had  the  same  rate  there 
would  be  more  competition  in  purchasing  from  the  farmer! 

Mr.  Lyon.  Yes,  sir. 

Mr.  Mann.  And  if  they  can  afford  to  give  a  low  rate  to  one,  they 
can  afford  to  give  it  to  everybody? 

Mr.  Lyon.  Yes,  sir;  that  is  the  meat  in  the  cocoanut. 

This  Interstate  Onnmerce  Commission  was  not  framed  to  impair 
business  interests,  but  to  conserve  and  protect.  In  the  words  of  the 
Interstate  Commerce  Commission: 

It  had  for  its  object  to  regulate  a  vast  business  to  the  reauirements  of  justice,  and 
was  not  passed  for  a  day  or  a  year;  it  had  permanent  benents  in  view,  and  to  accom- 
plish these  with  the  least  possible  disturbance  to  the  immense  interests  involved. 

But  as  the  years  since  the  enactment  of  the  law  have  gone  on  and  the 
law  itself  has  been  tried,  it  seems  to-day  as  if  the  Commission  (with- 
out reflecting  in  any  manner  upon  the  character  and  ability  of  its 
members)  has  signally  failed  in  the  exercise  of  controlling  power;  its 
mandates  have  either  been  supinely  enforced  or  altogether  evaded. 
The  great  complaint  against  the  law  and  the  Commission  to-day  is  that 
it  is  a  creation  powerless  to  enforce  its  decrees. 

I  am  of  the  opinion  that  the  bill  now  before  the  committee,  and 
known  as  '*  H.  R.  No.  8337,"  will  meet  the  requirements  and  give  to  the 
interstate  commerce  law  greater  effectiveness.  I  believe  the  interstate 
commerce  law  should  be  so  amended  as  a  whole  that  under  the  light  of 
experience  and  decisions  of  the  courts  of  the  United  States  the  rights 
ana  interests  of  the  people  in  general  should  be  properl}^  safeguarded 
under  it  and  defined  oy  it,  and  the  responsibility  of  carriers  carefully 
fixed  and  defined  in  it;  and  the  power  and  scope  of  the  Interstate 
Commerce  Commission,  including  the  right  to  fix  rates  and  enforce 
their  decisions,  properly  established  by  it. 

I  am  not  wise  enough,  nor  am  I  lawyer  enough  to  go  into  the  details 
of  this  bill,  its  common  sense  appeals  to  me  and  I  leave  to  others,  and 
without  doubt  you  have  heard  them,  to  argue  out  the  amendments 
proposed  in  the  bill  now  before  you.  My  own  experience  in  freight 
matters  makes  me  believe  that  such  portions  of  the  bill  now  before 
you  as  relate  to  the  imprisonment  clause  in  the  original  law  should  be 
dropped  and  that  fines  against  corporations  violating  the  law  be 
imposed.     Railroad  officials  and  agents  hold 

The  Chairman.  Now,  let  me  ask  you  why  would  you  change  that 
feature  of  the  law? 

Mr.  Lyon.  Let  me  continue.  Railroad  officials  and  agents  hold 
social  positions  among  themselves  and  in  the  community;  different 
shippers  are  personal  friends  of  one  another;  for  one  to  complain  of 
anotner  and  send  him  to  imprisonment  for  violating  a  law  wnich  we 
know  emanates  from  corporations  themselves  goes  against  our  best 
feeling.  But  if  a  fine  could  be  imposed  on  corporations,  who  are  in 
reality  above  agents .  and  general  managers,  and  in  fact  the  real 
offenders,  our  courts  would  now  be  full  of  violators  of  the  law.  Do 
you  see  tne  point  now? 

Mr.  Adamson.  We  can  not  get  the  people  who  come  here  to  give  us 
the  names  of  these  men. 

Mr.  Lyon.  Of  course  not.    You  do  not  supj>o8e  I  would  tell  you. 

Mr.  Adamson.  What  is  the  use  of  enacting  more  penal  laws,  then? 
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Mr.  Lyon.  Fine  the  oorporations.  Fine  the  thing  that  does  the 
wrong. 

Mr.  Adamson.  How  can  we  fine  it.  If  we  could  get  a  reporter  and 
get  some  evidence 

Mr.  Lyon.  I  believe,  gentlemen,  that  I  would  not  be  here  to-day 
asking  you  for  relief  if  this  law  was  in  the  original  act;  and  if  so,  I 
do  not  believe  there  would  be  many  railroads  paying  dividends,  and 
many  would  be  in  bankruptcy,  that  is  my  belief. 

The  Chairman.  Your  argument,  if  I  understand  it,  is  about  this: 
Here  is  a  violator  of  the  Etw.  I  know  of  his  violations  of  the  law; 
they  are  harmful  to  my  interests.  Yet  that  man  is  my  personal  friend, 
he  is  my  familiar  associate,  and  therefore  because  he  would  be 
imprisoned  I  will  not  complain  of  him.  I  will  not  set  the  machinery 
of  the  law  at  work  against  him  because  it  would  disturb  my  sensibili- 
ties in  some  way  or  interrupt  friendly  relations  that  exist  between  me 
and  my  friend. 

Mr.  Lyon.  We  will  go  further  than  that 

The  Chairman.  Therefore  you  desire  the  law  to  be  changed  so  that 
it  will  strike  some  other  person 

Mr.  Lyon.  Not  ** person." 


The  Chairman.  Well,  an  aHificial  person 

Mr.  Lyon.  Yes,  sir. 

The  Chairman  (continuing).  That  is,  above  my  friend  and  the 
employer  of  my  friend? 

Mr.  Lyon.  That  is  right. 

The  Chairman.  Is  that  right? 

Mr.  Lyon.  Yes,  sir. 

The  Chairman.  In  other  words,  you,  in  conjunction  with  the  other 
gentlemen  who  are  in  with  this  man,  have  the  power  in  conjunction 
with  the  other  gentlemen  who  are  informed  to  bring  about  punishments, 
and  you  do  not  use  that  power? 

Mr.  Lyon.  I  suppose  we  have,  but  it  is  hard  work;  it  is  a  very 
difficult  matter. 

Mr.  Adamson.  The  same  difficulty  exists  in  other  connections,  does 
it  not,  except  in  criminal  cases,  where  there  are  authorities  who  bring 
you  up  and  make  you  swear? 

Mr.  Lyon.  Let  me  say  this:  I  believe  that  if  the  Interstate  Com- 
merce Commission  had  agents  in  the  markets  of  the  West,  in  Omaha 
and  Kansas  City,  and  also  in  the  markets  of  the  Ekut,  they  could  find 
out  the  violators  of  the  law  in  every  case;  I  mean  men  who  were  in 
touch  with  them,  men  whom  thev  could  go  to.     Do  you  see? 

Mr.  CoRUSS.  Do  I  understand  you  to  state  that  if  this  act,  this  bill 
now  under  consideration,  were  enacted  into  law  and  enforced  it  would 
bankrupt  the  railroads? 

Mr.  Lyon.  No;  I  believe  that — ^yes,  pretty  near.  Some  of  the  rail- 
roads.    Not  all. 

Mr.  Tompkins.  That  is,  if  the  offenses  were  as  frequent  as  they  are 
now? 

Mr.  Lyon.  I  would  have  every  carload  that  was  shipped  on  a  road-: — 

Mr.  Adamson.  You  do  not  mean  that  these  roads  would  be  bankrupt 
from  the  reduction  in  rates,  from  the  rates  they  would  have  to  receive, 
but  from  the  fines  they  would  have  to  pay? 

Mr.  Lyon.  Yes,  sir;  from  the  fines. 
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Mr.  Corliss.  Ob,  you  left  the  impression  that  it  would  ruin  the 
railroads 

Mr.  Lyon.  No,  sir;  I  did  not  mean  that 

Mr.  Adamson.  If  they  quit  bucking  up  against  the  offenses  and 
observed  the  law,  you  do  not  mean  to  say  that  it  would  affect  them? 

Mr.  Lyon.  No,  sir. 

Mr.  Corliss.  It  would  not  affect  the  railroads  if  they  observed  the 
law? 

Mr.  Lyon.  No,  sir.     I  do  not  care  what  the  rates  would  be. 

Mr.  Corliss.  But  whatever  anybody  else  pays 

Mr.  Lyon.  Whatever  the  railroads  say  is  to  be  the  rate.  Let  them 
be  honest  and  I  will  be  honest,  and  let  everybody  else  be  honest;  that  is 
the  common  sense  of  it. 

The  temper,  if  not  the  spirit,  of  railway  managers  toward  the  suc- 
cessful administration  of  the  interstate-commerce  law  has  become 
more  hurtful  to  the  railways  than  to  the  public.  But  these  corpora- 
tions are  in  no  sense  exempt  from  public  opinion  because  of  the  nearly 
universal,  if  not  organized,  opposition  to  laws  enacted  for  the  purpose 
of  regulating  their  relations  with  the  people.  It  is  not  too  mucli  to 
assume  that  the  people  hold  these  laws  in  higher  and  higher  esteem 
to  the  ratio  of  contempt  for  them  and  the  constant  violation  of  their 
terms  by  the  railways.  This  conflict  between  the  railways  and  the 
interstate-commerce  enactment  has  well-nigh  exhausted  the  patience 
of  the  people  and  those  who  are  appointed  to  execute  its  provisions. 

That  the  law  itself  has  demonstrated  that  it  needs  some  changes  to  make 
itmore  applicable  to  present  needs  none  will  deny.  The  publicdemands 
at  the  hands  of  Congress  some  radical  improvements.  What  we  need, 
in  reference  to  the  Interstate  Commerce  Commission,  is  that  its  powers 
shall  be  more  definitely  specified;  that  it  shall  have  greater  powers  to 
enforce  its  orders.  We  need  an  interstate-commerce  law,  and  that  the 
powers  of  its  Commission  be  defined.  I  believe  there  is  but  one  way 
to  maintain  reasonable,  fair,  and  just  rates,  and  that  is  by  ^ving  the 
railways  the  right  to  establish  a  rate  and  then  go  to  the  Commission  and 
have  tnat  rate  indorsed;  publish  the  rate  and  live  up  to  it.  In  a  word, 
be  honest.  Heretofore  Congress  has  seemed  slow  and  apparently 
indifferent,  but  we  believe  needed  changes  in  the  law  will  be  obtained 
and  justice  be  done  to  all. 

The  Chairman.  Let  me  revert  to  that  subject  which  you  were 
speaking  of  a  while  ago.  Suppose  the  stockholders  of  the  different 
carrying  corporations  turn  over  their  powers  to  the  board  of  direct- 
ors; they  in  their  turn  turn  over  their  powers  to  the  general  man- 
ager; the  general  manager  abdicates  in  lavor  of  the  traffic  manager; 
the  traffic  manager  turns  over  the  subject  to  the  solicitors,  to  the  rate 
solicitors,  and  they  are  the  men  who  primarily  make  these  illegal 
arrangements. 

Mr.  Lyon.  You  mean  the  subagentst 

The  Chairman.  Yes,  sir. 

Mr.  Lyon.  No,  sir;  I  do  not  believe  that.  I  do  not  believe  there 
was  ever  an  agent  on  the  line  who  voluntarily  made  a  rate  contrary  to 
the  powers  over  him.  That  is  my  experience  in  railroad  matters,  in 
shipping  matters. 

The  Chairman.  At  all  events,  these  gentlemen  who  have  this  in 
charge  have  upon  them  the  duty  of  securing  returns  that  will  pay 
dividends  on  the  stock* 
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Mr.  Lyon.  I  hope  so. 

The  Chaikbian.  rlow,  it  is  your  opinion  that  if  large  fines  a^ifainst 
the  corporations  should  be  levied 

Mr.  Lyon.  Yes,  sir;  for  each  offense. 

The  Chairman  (continuing).  So  that  these  possible  dividends  would 
be  diminished 

Mr.  Lyon.  No,  sir. 

The  Chairman  (continuing).  That  then  the  stockholders  would  have 
an  interest 

Mr.  Lyon.  No,  sir;  I  think  the  whole  business  would  stop  if  they 
had  a  few  fines  to  pay. 

The  Chairman.  The  stockholders  would  be  the  men  who  would  be 
hurt! 

Mr.  Lyon.  Yes,  sir. 

The  Chairman.  Through  the  payment  of  these  fines! 

Mr.  Lyon.  No,  no;  they  would  not  pay  the  fines. 

The  Chairman.  They  would  pay  them  until  they  learned  the  lesson. 

Mr.  Lyon.  That  would  be  a  veiy  short  time.  If  you  would  put  a 
sufficient  fine  on  every  car  that  went  through  from  Chicago  to  New 
York  on  a  cut  rate,  one  offense  would  end  it. 

The  Chairman.  That  would  be  enough! 

Mr.  Lyon.  Yes,  sir. 

The  Chairman.  I  am  inclined  to  think  you  are  right. 

Mr.  Fletcher.  What  has  been  the  rate  on  Chicago  in  the  last  year! 

Mr.  Lyon.  On  wheat! 

Mr.  Fletcher.  Yes,  sir. 

Mr.  Lyon.  We  do  not  handle  the  wheat  that  they  do  in  Duluth. 
We  do  not  handle  so  much  as  they  do  in  Duluth. 

Mr.  Fletcher.  Take  all  the  grain  in  that  way,  and  how  much  is 
the  grain  they  handle  there! 

^l^.  Lyon.  I  can't  tell  you  that.  There  are  books  here  on  file 
which  show  it. 

The  Chairman.  I  want  to  get  your  idea  a  little  further  about  this 
diversion.  Do  you  regard  the  shipments  through  Duluth  as  a  diversion 
from  Chicago — the  natural  channel! 

Mr.  Lyon.  No,  sir;  the  Lake  route  is  a  natural  channel. 

The  C!hairman.  Is  the  use  of  the  Mississippi  to  New  Orleans  a  diver- 
sion from  natural  channels! 

Mr.  Lyon.  I  think  not.  Yes;  it  might  be  if  it  reached  into  the  State 
of  Illinois.  I  assume  that.  There  is  a  lot  of  territory  there  that 
might  ship  to  Chicago  or  the  other  way,  which  is  just  on  the  dividing 
line;  but  there  is  a  point  called  Monmouth  Junction,  just  near  Bur- 
lington, where  we  have  a  lot  of  stuff  billed  to  the  Mississippi  River, 
and  then  it  goes  to  New  York  by  Monmouth  Junction.  That  is  one  of 
the  places.     I  do  not  remember  the  other  point. 

The  Chairman.  Trace  out  the  course  of  that  route.  Where  does  it 
generally  go!     What  is  its  route  to  the  seaboard! 

Mr.  Lyon.  It  would  be  by  the  way  of  Monmouth  Junction  and 
Burlington  to  the  Chesapeake  and  Ohio.  I  do  not  remember  the  route. 
It  goes  to  Newport  News  and  Baltimore. 

The  Chairman.  It  avoids  Chicago. 

Mr.  Lyon.  Yes,  sir;  a  gentleman  said  to  me  the  other  day  that  "  it 
does  not  make  any  difference  what  rate  of  freight  I  have  I  am  always 
afraid  that  the  man  next  to  me  has  a  better  rate  thaa  I  h&v^^' 
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8TATSMEHT  OF  ME.  T.  W.  TOXimOH. 

Mr.  ToMLiNSON.  I  am  the  railway  representative  of  the  Chicago 
Live  Stock  Exchange,  whom  I  represent  oef ore  your  honorable  bo<3fy. 

The  live  stock  exchange  last  week  considerea  the  Corliss  bill  and 
directed  me  to  come  on  here  and  express  their  views.  I  might  also 
add  that  the  Cattle  Raisers'  Association  of  Texas,  with  headauarters 
at  Forth  Worth,' Tex.,  at  its  last  annual  meeting  also  had  unaer  con- 
sideration the  so-called  Corliss  bill  and  adopted  resolutions  indorsing 
it,  which  mention  that  bill,  and  which  are  of  course  the  best  evidence 
that  the  bill  was  before  them.    I  present  these  to  you. 

RESOLUTION  UNANIMOUSLY  ADOPTED  BY  THE  OATTLB  RAISERS'  ABBOCIATION  OF  TEXAS  AT 
ITS  ANNUAL  MEETING  HELD  AT  FORT  WORTH,   TEX.,  MARCH   12,  1902. 


Whereas  the  operations  of  the  Interstate  Commerce  Commission  under  the  pi 
ent  law  are  absolutely  worthless,  for  the  reason  that  they  have  no  power  to  enforce 
their  decisions;  and 

Whereas  there  hafl  been  introduced  in  the  House  of  Repree^itatives  of  the  Fifty- 
seventh  Congress,  by  Congressman  J.  B.  Corliss,  of  Michigan,  a  bill  amending  the 
interstate-commerce  act,  correcting  the  evils,  and  giving  the  Commission  power  to 
enforce  its  rulings,  which  has  the  unqualified  indorsement  of  the  Interstate  Com- 
merce Commission  and  shippers  at  laroe  throughout  the  country;  and 

Whereas  the  live-stock  interests  of  the  United  States  are  heavy  shippers  and 
therefore  interested  in  anything  pertaining  to  governing  transportation:  Therefore, 
be  it 

Resolvedy  That  the  Cattle  Raisers'  Association  of  Texas  urge  the  members  of  Con- 
gress to  vote  for  the  passage  of  this  amendment  to  the  inteiitate-oommerce  act,  and 
be  it  further 

Resolved,  That  the  secretary  of  this  association  is  hereby  instructed  to  send  certi- 
fied copies  of  this  resolution  to  the  Committee  on  Interstate  Commerce  of  the  House, 
and  also  to  write  personal  letters  to  the  members  of  Congress  and  Senators  from 
Texas  ui^ging  work  for  the  passage  of  this  measure. 


HATIONAL  LXVB  STOCK  ASSOCIATION,  DENVER,  COLO. 

The  following  memorial  was  unanimously  adopted  by  the  fifth  annual  convention 
of  the  National  Live  Stock  Association,  hela  in  Cnicago,  111.,  December  3, 4, 5, 6, 1901: 

To  the  honorable  PreMentj  the  Senate,  and  the  House  of  Representatives  of  the  United  Slates: 

The  National  Live  Stock  Aasociation  respectfully  represents  that  it  is  an  organization 
composed  of  over  150  of  the  principal  stock  raisers,  feeders'  and  breeders'  oi^ganiza- 
tions,  live-stock  exchanges,  stock-yards  companies,  and  various  commercial  organiza- 
tions of  the  United  States,  whose  names  we  append  hereto;  that  it  represent  more 
than  $4^000,000,000  of  invested  capital,  and  that  it  was  omiiized  for  the  purpose  of 
promotmg  the  best  interests  of  the  live-stock  industry  of  this  country. 

This  association,  in  behalf  of  its  constituency,  earnestly  uiges  upon  Congress  the 
creat  importance  and  increasing  need  of  Federal  legislation,  which  will  give  to  the 
Interstate  Commerce  Commission  adequate  power  to  correct  discrimination,  remove 
preferences,  abate  unreasonable  rates,  and  where  necesKuy,  to  prescribe  the  maximum 
and  minimum  rates,  making  its  decision  effective  pending  any  appeal  to  the  courts. 

When  the  present  inters&te-commerce  law  was  enacted  in  1887  it  was  at  least  pop- 
ularly supposed^  and  we  believe  clearly  intended,  that  it  gave  to  the  Interstate  Com- 
merce Commission,  after  due  hearing  and  investigation,  the  power  to  say  what  was 
a  reasonable  or  unreasonable  rate  and  to  enforce  its  decisions.  Court  decisions  have 
since  declared  that  the  Interstate  Commerce  Commission  does  not  have  the  power  to 
fix  rates  for  the  future,  either  directly  or  by  indirection.  As  substantially  every 
complaint  that  has  been,  or  would  be,  brought  before  the  Commission  involves  the 
question  of  the  reasonableness  of  rates,  it  can  he  readily  seen  that  these  court  decisions 
practically  wipe  out  the  only  real  power  the  Commission  wafl  supposed  to  have,  and 
limits  its  usefulness  to  the  collection  and  promulgation  of  statistics. 
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Whfle  governmental  control  over  railroad  charaee  through  the  medium  of  the 
Interstate  Commerce  Commission  has  been  graduallv ladingaway,  the  general  railroad 
situation  has  undergone  portentous  changes.  Little  independent  carriers  have  been 
forced  to  the  wall  and  absorbed  by  their  larger  competitors,  which  in  turn  have  com- 
bined with  or  sold  out  to  other  larger  competing  systems,  until  to-day,  by  this  cen- 
tralization, the  rail  transportation  £uulitiee  of  this  country  are  practically  controlled 
by  scarce  half  a  dozen  different  interests.  By  these  transitions,  reorganizations,  and 
combinations,  added  burdens  have  not  only  been  placed  upon  the  man  who  paya 
the  freight  by  reason  of  increases  in  the  fixed  charges  or  indebtedness  of  the  rail- 
roads, but  his  sole  remaining  safeguard  by  free  competition  has  been  virtually  elim- 
iiiated,  so  that  the  public,  which  now  has  greater  need  of  intelligent  and  enective 
Federal  supervision  and  regulation  of  railroad  charges,  has  less  protection  to-day 
than  previous  to  the  enactment  of  the  present  interstate-commerce  law. 

The  general  and  marked  advance  in  rates  during  the  past  three  years  of  unex- 
ampled prosperity  to  the  railroads  were  apparently  unnecessary  and  seemingly 
unwarranted  upon  any  other  theory  than  the  intent  of  the  railroads  to  exact  all  they 
could.  The  multiple  economies  of  railroad  operation,  toother  with  the  enormous 
increase  in  the  volume  of  the  traffic,  would  seem  to  logically  suggest  a  reduction 
instead  of  an  advance.  Their  action,  however,  enables  us  to  unmistakably  forecast 
what  they  would  do,  unrestrained  by  Federal  control,  when  by  further  consolida- 
tions or  by  other  agencies  competition  becomes  entirely  stifled. 

The  members  of  the  National  Live  Stock  Association  recognize  that  the  railroads 
are  powerful  agencies  of  progress,  and  that  more  than  any  other  factor,  they  have 
contributed  to  the  development  of  the  country.  The  superb  service  they  perform 
merits  our  commendation.  We  expect  to  pay  the  railroads  the  cost  of  tne  service 
they  render,  together  with  a  reasonable  profit  on  their  investment;  we  do  not  want 
the  service  for  any  less,  nor  ought  we  to  be  compelled  to  pay  more.  We  are  not 
presuming  to  say  what  are  or  may  be  reasonable  and  fair  rates,  but  we  do  emphatic- 
ally protest  agamst  the  railroads  being  the  sole  arbiters  of  their  charges  and  exact- 
ing what  they  think  the  traffic  will  stand,  or,  in  plainer  language,  all  they  can  get. 

If  milroad  rates  are  fair  and  reaisonable  the  railroads  should  not  fear  any  investi- 
gation of  them  by  an  impartial  tribunal.  The  objections  they  make  against  the 
proper  Federal  supervision  of  rates  by  an  expert  commis.^'ion  confirms  the  suspicion 
that  railroad  rates  need  regulating. 

Either  the  Government  must  assume  at  once  an  intelligent  and  comprehensive  con- 
trol over  railroad  charges  or  prepare  for  absolute  ownership  of  the  transportation 
^ilities  of  this  country. 

For  thesej  among  many  other  patent  reasons,  the  members  of  the  National  Live 
Stock  Association  rvspectfuUy  request  Congress  to  give  early  attention  to  this  much- 
needed  legislation,  which  has  already  been  too  long  delayed. 

Attest: 

John  W.  Sprikobb,  President, 
Chas.  F.  Martin,  Secretary, 

The  Chaibman.  I  might  say  to  you  here  that  these  hearings  are  for 
the  purpose  of  discussing  all  of  the  subjects  that  relate  to  transporta- 
tion, and  there  is  another  one  that  members  of  the  association  con- 
nected with  the  Cattle  Dealers'  Association  have  some  interest  in, 
namely,  that  of  increasing  the  number  of  hours  that  animals  may  be 
retained  on  cars.  I  simply  mention  this  to  say  that  if  it  is  your  pleas- 
ure at  this  time  to  discuss  that  it  will  be  entirely  proper  to  do  so. 

Mr.  ToMLiNSON.  I  thank  you  for  your  suggestion,  and  in  line  with 
that,  when  I  have  finished,  I  will  be  very  much  pleased  to  say  what 
the  live  stock  people  feel  in  respect  to  that  bill. 

The  National  Live  Stock  Association,  with  headquarters  at  Denver, 
Colo.,  and  which  includes  in  its  membership  practically  all  the  live  stock 
organizations  of  this  country,  with  a  membership  of  about  120,  have  also, 
at  different  and  numerous  times,  passed  resolutions  recommending  to 
Congress  the  advisability  and  necessity  of  the  proposed  changes  in  this 
present  interstate-commerce  law,  and  I  would  like,  with  your  per- 
mission, to  file  as  a  part  of  my  remarks  the  resolutions  of  both  the 
National  Live  Stock  Association  and  of  the  Cattle  Raisers'  Association. 
Cojointly  with  Judge  Springer  I  am  directed  to  reprea^xit  IJci'^'^'^^sfiwssi^ 
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Live  Stock  Association  in  addition  to  my  representation  of  the  C!m(  a';o 
Live  Stock  Exchange  and  the  Cattle  Raisers'  Association  and  the 
National  Live  Stock  Exchange. 

These  organizations  practically  cover  the  entire  live  stock  interests 
of  the  country.  The  Live  Stock  Exchange  was  a  participant  in  the 
interstate  law  convention,  held  a  short  time  ago,  which  framed  the 
present  Corliss  bill,  in  a  measure,  and  we  feel  it  due  to  ourselves  and 

{!Our  committee  and  to  the  public  and  to  the  railroads,  that  we  come 
lere  and  at  least  express  our  views  upon  this  bill. 

The  live  stock  industry  supplies  a  very  great  traffic  for  the  railroads. 
On  some  Western  milroads  it  is  as  high  as  12  per  cent,  averaging  per- 
haps a  little  under  that.  When  you  consider  the  vast  number  of  other 
articles  incidental  to  the  operations  of  the  packing  houses  you  will 
see  what  a  great  volume  or  traffic  really  arises  from  the  live  stock 
industry. 

This  industry  is  interested  not  only  in  the  relative  equality  of  rates, 
but  is  deeply  interested  in  their  inherent  reasonableness.  We  do  not 
want  our  traffic  transported  at  anything  less  than  the  cost  of  the  serv- 
ice together  with  a  fair  added  profit,  and  we  also  wish  other  classes 
of  freight  handled  on  the  same  basis.  We  protest  against  discrimina- 
tions, and  preferences,  and  against  the  carriage  of  some  freight  at  less 
than  the  cost  of  service,  thus  placing  added  burdens  on  other  articles. 
We  believe  that  such  is  the  wish  of  your  committee. 

The  Chairman.  Will  it  embarrass  you  at  all  to  ask  you  questions? 

Mr.  ToMLiNSON.  Not  in  the  slightest.  I  will  probably  make  a  very 
poor  attempt  at  answering  them,  but  I  shall  try. 

The  Chairman.  You  have  made  reference  to  articles  that  are  carried 
below  cost? 

Mr.  ToMLiNSON.  Yes,  sir. 

The  Chairman.  Give  this  committee  some  illustmtion  of  that.  Let 
me  say  to  you — ^you  are  a  practical  man,  I  think — that  we  have  our  own 
theories  with  regard  to  general  legislation,  but  we  have  not  the  prac- 
tical knowledge  that  you  have.  Now,  what  we  want  to  get  at  is  what 
you  can  give  us — illustrations  of  the  case  that  you  have  generally 
referred  to. 

Mr.  ToMLiNSON.  I  believe  the  railroads  continually  say  their  export 
rates  on  grain  are  too  low. 

As  to  the  rates  that  come  particularly  under  my  observation,  I 
might  say  that  the  present  rates  on  fresh  meat,  say  from  some  of  the 
Western  markets  to  the  Mississippi  River,  or  to  their  eastern  junc- 
tion, via  Chicago,  are  too  low.  Take,  for  instance,  the  through  mtes 
on  fresh  meats  from  St.  Paul,  through  to  the  seabord,  or  to  the  East- 
ern points.  The  proportion  accruing  west  of  Chicago  is  13i  cents  per 
100  pounds,  with  a  minimum  of  20,000  pounds  per  car,  or  $27  per 
car.    The  live-stock  I'ate  is  twice  that.     Now  one  of  those  is  wrong. 

Mr.  Mann.  You  say  the  rate  on  dressed  beef  is  too  low.  What  is  the 
rate  on  dressed  beef  from  Chicago  to  New  York,  now? 

Mr.  ToMLiNSON.  Forty  cents. 

Mr.  Mann.  Is  that  less  than  cost! 

Mr.  ToMLiNSON.  No,  sir. 

Mr.  Mann.  That  is  undoubtedly  above  the  cost? 

Mr.  T0MT.1NSON.  I  think  it  is,  probably,  about  a  fair  rate. 

Mr.  Mann.  I  am  not  speaking  about  whether  it  is  a  fair  rate,  but 
the  cost.     Is  it  not  above  the  cost! 
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Mr.  ToMiJNSON.  Yes,  sir. 

Mr.  Mann.  Forty  cents  a  hundred.  Certainly  that  ought  to  be  above 
the  cost,  if  they  can  afford  to  carry  grain  for  13  cents. 

Mr.  ToMLiNSON.  Yes,  sir;  that  is  above  cost. 

Mr.  Mann.  Then  that  is  not  an  illustration  of  a  commodity  carried 
below  cost? 

Mr.  ToMLiNSON.  You  did  not  understand  niy  statement.  I  used  as 
an  illustration  the  rate  on  fresh  meat  from  St.  Paul  through  to  the 
seaboard. 

The  Chairman.  That  is  27  cents? 

Mr.  ToMLiNSON.  No.  Out  of  the  through  rate  from  St.  Paul  to  the 
seaboard  the  line  west  of  Chicago  gets  13^  cents.  That  is,  for  their 
haul  to  Chicago  they  get  13i  cents  on  20,000  pounds,  netting  them 
$27  a  car. 

The  Chairman.  From  Minneapolis  or  St.  Paul  to  Chicago? 

Mr.  ToMLiNSON.  Yes,  sir.     Now,  I  say  I  think  that  is  too  low. 

Mr.  Richardson.  On  through  freight? 

Mr.  ToMUNSON.  Yes,  sir. 

Mr.  Mann.  What  is  it  on  grain  for  the  same  haul? 

Mr.  ToMLiNSON.  1  could  not  tell  you  that. 

Mr.  Mann.  What  would  it  be  on  the  same  amount  of  live  stock? 

Mr.  ToMUNSON.  Twentv-seven  cents. 

Mr.  Mann.  That  is  not  a  comparison  of  rates. 

Mr.  Tomlinson.  The  honorable  chairman  asked  me  a  question,  and 
I  answered  it. 

Mr.  Mann.  I  asked  for     rate  that  you  thought  was  less  than  cost. 

Mr.  Tomlinson.  I  think  that  is  less  than  cost. 

Mr.  CoiiLiss.  Do  you  know  of  any  rebates  on  beef  shipments? 

Mr.  Tomlinson.  Personally,  I  know  of  them  only  through  reading 
the  testimony  of  the  railroads  before  the  Interstate  Commerce  Com- 
mission at  the  last  hearing  regarding  the  rates  on  packing-house  prod- 
ucts and  fresh  meats  in  Chicago.  That  was  published  in  a  rather 
voluminous  document,  and  I  think  all  the  roads  admitted  that  they 
had  been  and  were  then  paying  rebates  on  shipments  of  fresh  meatb 
and  packing-house  products. 

Mr.  Richardson.  How  do  you  explain  the  difference?  Why  is  it 
that  a  railroad  makes  that  difference  between  live  stock  and  the  beef 
which  you  have  been  talking  about?  I  would  like  to  understand  why 
they  make  those  differences  and  what  influences  them. 

Mr.  Tomlinson.  I  think  all  railroads  will  agree  with  me  that  fresh 
meat  ought  to  be  charged  higher  than  live  stock  and  that  what  are 
known  as  packing-house  products  should  take  about  the  same  rate  as 
live  stock.  The  Interstate  Commerce  Commission  in  1890  considered 
a  case  which  was  known  as  the  case  of  The  Chicago  Board  of  Trade  v. 
Various  Western  Railroads,  wherein  the  question  involved  was  the  rela- 
tive rates  on  hogs  and  hog  products  from  the  Missouri  River  and 
intermediate  points  in  Iowa  compared  with  the  rates  on  hogs.  The 
Commission  decided  that  the  rate  on  products  should  not  be  greater 
than  upon  the  live  animal. 

Another  decision  of  the  Commission,  rendered  about  a  year  after- 
wards, in  the  case  of  John  P.  Squire  &  Co.  v.  The  Michigan  Central 
Railroad,  involved  the  same  point,  except  that  it  related  to  live  eattle 
as  compared  with  fresh  meats,  Mr.  Squire  alleging  that  the  rates  oi; 
the  live  article  were  too  high  compared  with  the  ratfc^  oii  \}ck^  Vt<!^^- 
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killed  product.    The  decision  of  the  Commission  in  that  case  was  to  the 
effect  that  they  thought  the  rates  on  the  fresh  meats  should  be  about  50 

Ser  cent  higher  than  on  the  live  cattle — on  the  live  article.  Those  two 
ecisions  have  not  been  observed.  They  are  not  observed  to-day  west 
of  Chicago.     East  of  Chicago  they  are  well  observed,  I  may  say. 

Mr.  RiCHAKDSON.  That  is  east  of  Chicago. 

Mr.  ToMLiNSON.  Yes,  sir. 

Mr.  Richardson.  That  is  where  they  only  get  18  cents,  voa  say  t 

Mr.  ToMLiNSON.  No,  no.  West  of  Chicago  is  where  they  get  18 
cents  as  their  proportion  of  the  rates.  The  railroads  recently  rSiuced 
the  fresh-meat  rates  from  the  Missouri  River  to  Chicago,  ana  the  Mis- 
sissippi River  about  5  cents  per  100  pounds. 

Mr.  Richardson.  How  do  you  propose  to  amend  the  present  inter- 
state-commerce law  to  remedy  this? 

Mr.  ToMLiNSON.  I  think  the  most  satisfactory  remedy  for  cut  rates 
would  be  to  give  the  Interstate  Commerce  (Commission   reasonable 

f)ower  over  rates.  For  example,  if,  when  the  Commission  were  abso- 
utely  certain  that  fresh-meat  rates,  or  packing-house  rates,  were  being 
cut  from  any  market,  they  had  the  autnority  to  order  down  the  rates 
on  live  stocfe,  there  would  not  be  any  cut  rates  on  the  product. 

Mr.  Fletcher.  Will  you  please  tell  us  why  there  snould  be  60  per 
cent  more  for  carrying  fresh -meat  products  than  on  live  stock? 

Mr.  ToMLiNSON.  Well,  fresh  meat  requires  first  a  heavier  car.  You 
have  to  haul  free  a  large  (|uantity  of  ice;  the  service  must  be  first 
class.  And  the  mileage  on  ref  rigemtor  cars  which  are  owned  by  the 
packers  is  a  very  heavy  one.  And  finally,  the  value  of  the  article  is 
more  than  that  of  the  live  products. 

A  Member.  Does  not  the  shipper  furnish  the  ice? 

Mr.  ToMLiNSON.  Yes;  but  the  milroad  has  to  haul  it,  is  what  I  say. 

Mr.  Coombs.  I  should  think  that  you  could  haul  so  much  more  that 
the  rates  would  equalize. 

Mr.  ToMiiiNSON.  But  they  haul  less.  A  car  of  fresh  meat  rarely 
loads  over  20,000  pounds,  while  live  stock  has  a  minimum  weight  of 
22,000  pounds. 

Mr.  Coombs.  Why  is  that? 

Mr.  ToMLTNSON.  They  can  only  load  that  much  in  a  car. 

Mr.  Coombs.  I  do  not  understand.  Why  do  they  haul  less  of  fresh 
meat  than  of  live  stock? 

Mr.  ToMLiNSON.  Because  they  can  not  load  any  more.  It  is  hung 
up  in  the  cars  on  hooks,  and  you  can  not  get  much  more  than  20,000 
pounds  in  a  car. 

Mr.  Coombs.  I  see.     They  do  not  pack  it  in? 

Mr.  ToMiJNsoN.  No,  sir. 

Mr.  Richardson.  I  have  not  got  your  idea  about  the  remedy.  If  I 
understand,  the  authority  of  the  railroad  commission  at  the  present 
time  is  simply  advisory  ? 

Mr.  ToMLiNSON.  Yes,  sir;  perhaps  it  goes  to  that  extent 

Mr.  Richardson.  It  is  merely  a  suggestion,  and  then  an  appeal  can 
be  taken  by  the  railroad  to  the  Federal  court? 

Mr.  ToMLiNSON.  Yes,  sir. 

Mr.  Richardson.  And  there  the  question  is  passed  on? 

Mr.  ToMLiNSON.  Yes,  sir. 

Mr.  Richardson.  Now,  instead  of  making  the  power  of  the  Inter- 
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dtate  Commerce  Commission  advisory  merely,  you  want  to  make  it 
arbitrary  and  have  them  enforce  it  right  away — at  once? 

Mr.  ToMLiNSON.  No,  sir;  I  do  not  go  quite  that  far. 

Mr.  Richardson.  That  is  what  I  want  to  get  at — your  views  on  that 
question. 

Mr.  ToMiiiNSON.  I  think  the  provisions  of  the  Corliss  bill  providing 
for  a  twenty  and  thirty  day  stay  of  the  order  pending  the 

Mr.  Richardson.  A  twenty-day  stay. 

Mr.  ToMLiNSON  (continuing).  Yes,  sir;  that  is  fair  and  reasonable  to 
both  parties  in  interest. 

Mr.  Richardson.  Then,  all  that  you  ask  is  that  there  shall  not  be 
any  discrimination? 

Mr.  ToMLiNSON.  Yes,  sir. 

Mr.  Richardson.  Do  you  not  think  that  you  are  making  a  discrim- 
ination in  that  kind  of  way  of  making  an  arbitrary  rule  that  the  judg- 
ments of  that  Interstate  Commerce  Commission  shall  be  enforced,  and 
after  they  are  enforced  the  railroad  companies  shall  have  an  appeal; 
and  do  you  not  think  if  the  higher  court  should  happen  to  determine 
that  the  interstate  Commerce  Commission  was  wrong,  that  its  verdict 
was  wrong  in  fixing  the  rate,  that  that  would  be  a  discrimination? 

Mr.  ToMLiNSON.  I  do  not. 

Mr.  Richardson.  You  do  not?  Is  there  any  such  rule  in  any  other 
court  that  has  ever  been  established  in  a  civilized  country? 

Mr.  ToMLiNSON.  I  beg  the  question  with  you  on  that.  1  am  not  a 
lawyer. 

Mr.  Corliss.  This  is  such  a  case  as  would  occur  in  a  patent  case, 
where  a  preliminary  injunction  is  obtained  and  then  set  aside,  which 
repeatedly  occurs. 

Mr.  ToMLiNSON.  As  a  point  of  equity  I  can  not  conceive  what  objec 
tion  there  is  to  it.     It  seems  to  me  that  it  is  entirely  fair. 

Mr.  A  damson.  If  a  man  was  under  sentence  to  be  hung,  and  took 
an  appeal,  the  appeal  would  not  do  him  much  good  after  he  was  hung? 

Mr.  ToBfLiNSON.  That  is  an  exaggerated  case. 

Mr.  Adamson.  It  may  be  an  exaggerated  case,  but  it  illustrates  the 
principle. 

Mr.  Richardson.  Your  presumption  is  that  the  action  of  the  Inter- 
state Commerce  Commission  is  presumptively  right. 

Mr.  ToMiJNSON.  If  wo,  can  not  rely  on  a  Commission  of  that  kind,  I 
do  not  know  what  we  ought  to  expect  from  anyone,  either  the  courts 
or  Congress,  for  that  matter. 

The  Chairman.  Do  you  know  of  any  other  commission  that  was 
ever  created  to  which  such  an  extraordinary  and  immense  power  was 
given  as  has  been  proposed  here? 

Mr.  ToMLiNSON.  I  think  all  the  State  railroad  commissions. 

The  Chairman.  The  railroad  interests  of  the  United  States  repre- 
sent possibly  ten  billions  of  dollars.  The  value  of  that  railroad  prop- 
erty IS  dependent  upon  its  earning  capacity. 

Its  earning  capacity  must  be  dependent  upon  the  rates  it  charges. 
Now,  where  has  any  like  power  to  this  ever  been  conferred  upon 
three  men;  that  is,  if  you  have  any  illustration  to  give  us? 

Mr.  ToMUNSON.  I  do  not  wish  to  be  understood  as  saying  that  1 
believe  that  the  Commission  ought  primarily  to  make  rates.  I  do  not 
It  should  only  be  done  upon  proper  complaint  and  after  investigation. 
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As  to  ^our  question,  I  have  always  understood  that  the  State  railroad 
commissions  have  that  power. 

Mr.  Richardson.  The  State  i^ailroad  commissions? 

Mr.  ToMLiNSON.  I  think  our  Illinois  commission  pretty  nearly  has 
that  power. 

Mr.  Adamson.  You  do  not  mean  that  it  has  power  that  if  the  decree 
goes  into  operation,  notwithstanding  other  litigation 

Mr.  ToMLiNSON.  I  do  not  know  that  I  quite  understand  you. 

The  Chairman.  The  point  that  we  make  is  that  all  other  courts  which 
have  similar  power  have  it  with  this  incident,  that  if  a  party  be  desirous 
to  appeal  ^ou  shall  not  put  a  judgment  into  execution  but  once,  but 
have  it  await  the  final  judgment  on  appeal.  Do  you  say  that  your 
State  commission  has  power  to  fix  rates  tnat  go  into  effect  immediately, 
although  an  appeal  is  taken,  or  does  the  judgment  stand  suspended 
until  the  appeal  is  determined? 

Mr.  ToMLiNsoN.  I  could  not  answer  you  on  that  point.  I  will  reserve 
my  reply  until  I  can  look  into  the  matter  further. 

Mr.  Mann.  You  stated  your  opinion  on  the  question  as  far  as  the 
Illinois  commission  is  concerned.  I  think  there  is  no  appeal  from  the 
railroad  and  warehouse  commissioners  there. 

Mr.  ToMLiNsoN.  Yes,  sir. 

Mr.  Mann.  But  any  railroad  can  enjoin  in  any  action,  without 
question,  in  any  court. 

Mr.  Coombs.  Take  the  railroad  commission  of  California;  it  is 
created  by  the  or^nic  law,  by  the  constitution  of  the  State  itself.  It 
is  vested  with  judicial  powers.  It  is  not  provided  that  any  appeal 
shall  lie  upon  its  adjudication.  However,  couits  can  review  the  aeter- 
mination  of  the  commission,  can  enjoin  the  commission,  or  can  treat 
it  like  any  other  body  that  has  purely  administrative  powers. 

Mr.  ToMiJNSON.  So  far  as  tne  present  bill  is  concerned,  I  think  it 
is  perfectly  fair  in  its  provisions  regarding  an  appeal.  The  court,  if 
I  understand  the  bill  properly,  is  granted  the  privilege  of  staying  the 
order,  or  suspending  tne  order  of  tne  Commission,  if  any  error  appears 
in  it.  That  is  equivalent  to  saying  that  if  they  do  not  rescind  the 
order,  the  two,  the  court  and  the  Commission^  have  passed  upon  it  and 
think  it  fair.  It  seems  to  me  that  it  having  gone  tnat  far  tnere  is  no 
good  reason  why  it  should  not  go  into  effect. 

You  must  understand,  gentlemen,  that  a  great  many  people  who 
may  not  be  exactly  directly  interested  in  any  particular  rate,  vet  are 
vitally  affected  by  it,  and  if  an  order  of  the  Commission  would  have 
to  be  held  in  abeyance  until  the  final  decision  of  the  Supreme  Court  a 
vast  number  of  people  who  have  absolutely  no  redress  at  law  will  be 
seriously  injured  by  it. 

Mr.  Mann.  Is  not  every  interest  in  this  country  held  in  abeyance  in 
exactly  that  way?  Can  you  name  any  interest  in  this  country  that  is 
not  held  in  that  way,  subject  to  the  right  of  every  man  to  take  an 
appeal  and  go  to  a  higher  court? 

Mr.  ToMLiNSON.  That  is  true;  yes,  sir;  but  the  transportation  facili- 
ties of  our  country  are  of  such  a  nature  that  they  require  different 
treatment.     Otherwise,  3"ou  will  get  no  satisfaction  at  all. 

Mr.  Mann.  If  I  understand,  your  special  complaint  is  that  dressed 
meats  are  given  too  low  a  freignt  rate  in  conaparison  with  live  stock? 

Mr.  ToMLiNSON.  Pardon  me,  Mr.  Mann;  1  came  here  not  with  a 
view  of  injecting  anything  regarding  fresh-meat  rates  into  my  testi- 
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mony.    Your  honorable  chairman  simply  asked  me  about  it,  and  I 
cited  him  one  instance  where  I  thought  the  rate  was  too  low. 

Mr.  Mann.  What  is  the  special  complaint  of  the  live-stock  board  or 
the  live-stock  ment 

Mr.  ToM]>iNSON.  Our  plea  is  for  fair,  reasonable,  and  stable  rates. 

Mr.  Mann.  Everyone  wants  that;  but  what  is  the  special  complaint 
of  the  live-stock  people  at  Chicago,  or  elsewhere? 

Mr.  Shackleford.  Is  it  a  discrimination  that  you  complain  against? 

Mr.  ToMLiNSON.  No,  sir.  We  want  the  law  amendea  so  that  the 
Interstate  Commerce  Commission  will  have  the  power  to  investigate 
and  see  what  rates  are  reasonable  and  just,  and  we  want  more  legal 
effect  given  to  their  decisions. 

Mr.  MANN.  I  know;  but  we  are  trying  to  ascertain  what  the  com- 
plaints of  the  shippers  and  other  people  are. 

Mr.  ToMLiNSON.  I  can  cite  several  instances,  if  you  wish  me  to. 

Mr.  Mann.  Generally,  if  you  please. 

Mr.  ToMLiNSON.  Do  you  wish  me  to  cite  an  instance  of  where  we 
think  we  have  a  grievance? 

Mr.  Mann.  If  it  does  not  take  up  too  much  time. 

Mr.  Richardson.  Not  a  single  instance,  but  the  general  principle. 
Where  is  the  complaint? 

Mr.  Shackleford.  Give  us  an  instance  which  would  illustrate  the 
general  complaint. 

Mr.  Tomlinson.  I  will  give  you  an  instance  first  of  the  operation  of 
the  present  law,  so  far  as  the  enforcement  of  an  order  of  the  Commis- 
sion is  concerned.  The  Interstate  Commerce  Commission  rendered  a 
decision  in  a  cause  known  as  the  '*Two  Dollar  Terminal  Case."  After 
that  decision  was  made,  an  order  was  issued;  the  railroads  appealed 
from  that  order,  or  applied  for  a  rehearing,  which  is  granted,  and  that 
resulted  in  a  stay  of  tne  order.  After  rehearing  the  Commission  reaf- 
firmed its  previous  decision  and  put  the  order  into  effect  at  a  date 
about  a  month  later.  The  railroads  ignored  that  order;  we  had  to  go 
into  the  courts  and  endeavor  to  enforce  it;  we  went  into  the  courts, 
but  before  we  got  a  decision  it  was  fourteen  months  after  the  order  of 
the  Commission  was  rendered.  We  had  exercised  every  reasonable 
precaution  to  hurry  this  case  along,  and  that  was  the  best  that  we 
could  do. 

Judging  from  that,  it  is  pretty  safe  to  say 

Mr.  Mann.  You  ought  not  to  stop  there;  you  ought  to  say  that  the 
court  decided  against  you. 

Mr.  Tomlinson.  Yes,  sir;  but  that  makes  no  difference.  I  am 
simply  referring  to  the  delay  in  getting  a  decision  from  the  court. 

Mr.  Mann.  That  decision  you  speak  of  involved  a  large  amount  of 
money  to  the  railroads? 

Mr.  Tomlinson.  Yes,  sir;  and  it  is  now  pending  in  the  Supreme 
Court. 

Mr.  Mann.  It  is  pending  in  the  Supreme  Court,  and  it  was  decided 
against  you  in  the  court  ox  appeals. 

Mr.  Tomlinson.  Yes,  sir;  with  a  divided  court. 

Mr.  Mann.  And  yet  you  think  that  the  railroad  companies  ought  to 
have  been  deprived  of  that  money  pending  the  decision  of  the  court, 
which  was  against  your  contention? 

Mr.  Tomlinson.  No,  sir;  I  do  not.  I  cited  that  to  show  this:  That 
it  was  about  fourteen  months  under  the  present  method  ol  ^\L<^v^^^^^^ 
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bef oi[e  ^ou  could  get  any  action  from  the  courts,  regardless  of  what 
the  action  of  the  court  was.  But,  under  this  present  bill,  fifty  days  is 
the  limit  within  which  you  must  at  least  secure  from  the  coui*ts  some 
announcement  as  to  the  le^lity  of  the  decision  of  the  Commission. 

Mr.  Mann.  Just  take  mst  case.  The  railroad  oompanien  or  the 
stock-yards  companies.  I  do  not  know  which  it  is,  had  always  charged 
$2  a  car  for  terminal  shipping  freight.  Now,  you  wished  to  eliminate 
that  charge.  The  Interstate  Commerce  Commission  decided  in  your 
favor.  Tne  courts,  as  far  as  they  have  gotten,  have  decided  against 
you  I 

Mr.  ToMLiNSON.  Yes,  sir. 

Mr.  Mann.  And  yet  you  think  before  the  court  had  a  chance  to 
decide  it  that  the  change  ought  to  have  been  made,  and  the  railroad 
companies  should  have  been  deprived  of  that  money,  although  the 
courts  afterwards  decided,  and  the  Supreme  Court  of  the  United 
States  may  decide,  that  they  were  entitled  to  it?  Do  you  not  think 
tiiat  is  a  rather  hasty  action,  taking  a  man's  property,  if  he  is  entitled 
to  it,  before  he  has  a  chance  to  have  a  decision  by  the  court? 

Mr.  ToMLiNSON.  I  think  this  fifty  days  would  nave  given  any  court 
ample  time  to  have  decided  that  case. 

Mr.  Mann.  Well,  of  course,  on  that  point  the  board  had  the  same 
opportunity  to  decide  within  fifty  days — and,  by  the  way,  there  is  no 
fifty -day  provision  in  this  bill — it  had  it  before  just  as  it  would  if  this 
bill  became  a  law. 

Mr.  ToMiJNSON.  They  have  to  say  within  fifty  days  whether  the 
order  shall  go  in  effect. 

Mr.  Mann.  Is  there  a  thirty-day  provision  in  the  bill? 

Mr.  ToMLiNSON.  Twenty  days  and  thirty  days. 

Mr.  Mann.  And  if  the  court  says  plainly  that  there  is  an  error  of 
law,  or  plainly  that  there  is  a  misunderstanding  or  an  error  of  fact, 
then  the  court  shall  give  a  stop  order;  but  that  must  be  a  plain  opinion 
on  the  court's  part. 

That  is  not  an  illustration  of  your  complaint  against  the  present  sys- 
tem of  the  railroads.  What  is  the  general  complaint  of  the  stock-yards 
people  or  the  live-stock  people  now  as  to  their  treatment  by  the  rail- 
roads 'i 

Mr.  ToMLiNSON.  Well,  I  might  cite  that  the  present  complaint  is 
that  the  rates  on  live  stock  from  Western  points  is  relatively  too  high 
conipared  with  the  rates  on  the  products.    That  is  one  incident. 

Mr.  Mann.  You  mean  compared  with  the  rates  on  meat  products? 

Mr.  ToMLiNSON.  From  the  West;  yes,  sir. 

Mr.  Mann.  Now,  the  railroad  companies  have  given  a  ^ood  deal  of 
attention  to  that  subject,  1  suppose.  They  are  endeavormg  to  make 
money  and  to  foster  business  along  their  lines? 

Mr.  ToMLiNSON.  Yes,  sir. 

Mr.  Mann.  Do  you  think  that  the  Interstate  Commerce  Commission, 
after  a  short  hearing  on  the  complaint,  ought  to  be  permitted  to  decide 
that  question,  on  the  theory  that  they  know  more  about  it  than  all  the 
railrrad  officials  combined  through  all  the  years  have  learned? 

Mr.  ToMLiNSON.  That  is  upon  the  assumption  that  the  rates  are 
made  by  the  railroads  upon  careful  consideration,  which  is  not  a  cor- 
rect premise  to  start  upon. 

Mr.  Mann.  I  expect  that  is  true. 

Mr.  ToMLiNSON.  I  think  any  disinterested  party,  the  Interstate 
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C!ommerce  Commission,  or  the  court,  or  this  committee,  is  much 
more  competent  to  make  these  railroad  rates j  after  a  thorough  investi- 
gation, than  are  the  railroads  when  they  are  influenced  by  competition 
and  by  selfish  motives  of  one  kind  or  another. 

The  Chaibman.  I  do  not  know  that  we  could  do  that  if  all  the  gen- 
tlemen who  come  before  us  are  as  chary  about  giving  us  information 
as  those  have  been  who  have  come  before  us  so  far. 

Mr.  ToMLiNSON.  1  trust  that  you  will  not  apply  that  to  me. 

The  Chaibman.  We  have  had  no  specific  information  since  this 
investigation  began.  A  great  many  generalities  are  indulged  in,  but 
when  we  ask  for  specific  instances  we  do  not  get  them. 

Mr.  ToMLiNSON.  I  will  go  on  with  a  few  other  instances. 

The  Chairman.  Now,  we  want  to  know  the  actual  operation  of  this 
law  and  the  conduct  of  the  people  under  it.  Now,  if  you  will  give 
us  that  information,  any  of  you  gentlemen,  we  will  be  very  glad. 
Do  not  be  at  all  altirmed  about  taking  up  our  time. 

Mr.  ToMLiNSON.  The  Cattle  Raisers'  Association  of  Texas  about  two 
years  ago,  after  the  rates  from  Texas  on  live  stock  had  been  advanced 
about  6  cents  a  hundred,  arranged  for  a  conference  with  all  the  rail- 
roads leading  from  Texas  with  a  view  of  showing  that  the  advance 
was  unreasonable  and  unwarranted  and  unjust  and  having  it  with- 
drawn. They  met  with  all  the  railroads  in  St.  Louis,  and  fi-om  what 
the  railroads  said  at  and  shortly  after  this  conference  thev  led  the 
representatives  of  the  Cattle  Raisers'  Association  to  believe  that  there 
was  great  merit  in  their  complaint  and  that  the  rate  would  undoubtedly 
be  put  back  to  the  old  basis.  About  a  month  afterwards  the  Cattle 
Raisers'  Association  was  informed,  through  the  secretary  of  the  South- 
western Traffic  Association,  that  after  due  consideration  they  did  not 
think  the  rates  were  unfair  and  they  would  not  make  any  change. 

The  Chaibman.  What  was  the  old  rate? 

Mr.  ToMLiNSON.  Forty-four  and  three-fourths  cents.  Now,  I  just 
mention  that  as  one  incident.  The  rate  from  Fort  Worth  to  Chicago 
was  44i  cents,  and  it  was  advanced  to  494  cents.  Of  course,  all  rates 
differ  down  in  that  country,  but  that  rate  covers  as  a  sort  of  a  blanket 
rate  all  of  the  northwestern  part  of  Texas. 

Just  at  the  time  that  the  railroads  announced  that  they  would  not 
grant  any  reduction  every  large  cattleman  in  Texas  had  a  cut  rate,  in 
no  instance  more  than,  and  in  many  instances  less  than,  the  advance 
that  had  been  made.  In  other  words,  they  cut  the  rate  from  $10  to 
$15  a  car  right  after  an  advance. 

The  only  people  who  did  not  get  that  itite 

The  Chaibman.  That  was  a  secret  cut? 

Mr.  T0MI.1N8ON.  A  secret  cut.  The  only  people  who  did  not  get  that 
rate  were  the  small  shippers. 

The  Chairman.  Is  there  anything  in  this  bill  that  will  correct  that? 

Mr.  ToMLiNSON.  I  think  it  would  go  a  long  ways  toward  doing  it. 

Mr.  Mann.  Fixing  the  rate  would  not  do  it? 

Mr.  ToMLiNSON.  Yes,  sir;  if  the  railroads  are  able  to  pay  to  these 
large  shippers  such  an  immense  amount  of  rebates,  I  believe  they  are 
able  to  haul  the  small  shippers'  freight  on  that  basis.  If  the  Commis- 
sion would  so  order  the  rates  to  be  fixed,  I  believe  the  shipper  would 
have  protection. 

Ml*.  Mann.  Your  theory  is  that  every  time  the  railroads  cut  a  rate 
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the  Interstate  Commerce  Commission  ought  to  reduce  the  scheduled 
rate  to  the  cut  rate? 

Mr.  ToMiiNSON.  I  think  there  would  be  no  more  cut  rates,  and  I 
think  the  position  is  absolutely  sound,  for  precisely  the  same  reason 
that  Mr.  Lyon  stated.  If  you  fined  the  railroads  there  would  not  be 
any  more  cut  rates.  If  the  Commission  had  the  power,  when  the  rail- 
roads put  in  these  secret  cut  rates,  to  say  what  the  rate  should  be  on 
any  other  classes  of  traffic  that  were  discriminated  against  and  subjected 
to  an  undue  prejudice 

The  Chaibman.  You  think  this  cutting  of  rates  has  been  going  on 
probably  ever  since  the  enactment  of  the  law? 

Mr.  ToMUNSON.  No  doubt,  and  long  before. 

The  CHAiBBfAN.  But  the  discovery  of  them  was  in  the  proceedings 
in  Chicago  quite  recently,  was  it  not? 

Mr.  ToMLiNSON.  Well,  it  has  been  current  knowledge  with,  I  think, 
everybody  who  has  been  at  all  in  touch  with  the  rate  situation,  for  a 
long  time.  It  has  only  been  given  current  publicity  in  this  last 
investigation 

The  Chairman.  People  have  had  a  sort  of  inchoate  belief  that  this 
was  going  on? 

Mr.  T0ML.1N8ON.  Yes,  sir. 

The  Chairman.  And  has  there  been  any  public  knowledge  of  it  that 
could  be  used  in  courts  as  evidence? 

Mr.  ToMT.iNSON.  There  have  been  a  number  of  times  when  the  pub- 
lic tariffs  have  been  reduced  down  to  a  basis  considerably  less  than 
the  one  previously  in  effect,  and  then  there  has  been  a  remstatement 
shortly  afterwards. 

The  Chairman.  What  would  that  prove? 

Mr.  ToMLiNSON.  It  would  prove  tnat  the  railroads  got  into  a  fight 
among  themselves,  and 

The  CHAiRBiAN.  What  would  it  prove  on  this  question  of  cut  rates 
or  secret  rates  being  given  to  individuals? 

Mr.  ToMLiNSON.  It  would  prove  conclusively  to  my  mind  that  there 
had  been  cut  rates,  and  that  this  was  the  result  of  it,  that  this  published 
low  rate  was  the  result  of  it. 

Mr.  Coombs.  You  think  the  producers  of  wheat,  the  wheat  raisers, 
will  agree  with  you  in  the  position  that  you  take  in  reference  to  that 
question? 

Mr.  ToMLiNSON.  The  wheat  men? 

Mr.  Coombs.  The  wheat  men;  the  producer;  the  farmer  himself? 

Mr.  T0ML.INSON.  I  do  not  believe  I  quite  catch  your  question. 

Mr.  Coombs.  In  your  position  about  cut  rates,  do  you  think  the 
producer,  the  wheat  raiser,  is  in  accord  with  your  views? 

Mr.  Tomlinson.  The  live-stock  man  is.  I  will  not  speak  for  the 
wheat  man. 

Mr.  Coombs.  Now,  of  course,  the  reason  I  ask  is  that  I  like  to  get 
the  views  of  everybody  and  of  every  interest.  The  wheat-raising 
interest  is  a  considerable  interest  in  this  country. 

Mr.  Tomlinson.  Yes,  sir. 

Mr.  Coombs.  And  they  need  the  advantages  that  they  naturally  get, 
as  a  rule. 

Mr.  Shagklefobd.  Would  the  same  advantages  be  beneficial  to  any 
other  industry  ? 
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Mr.  Coombs.  I  am  speakinj^  now  of  the  wheat  industry;  do  you 
think  you  can  speak  for  themf 

Mr.  ToMLiNSON.  J  would  not  assume  to  speak  for  them  as  long  as 
they  have  other  and  abler  representatives.  I  speak  simply  for  the 
live-stock  people. 

The  Chairman.  The  time  for  adjournment  has  arrived,  and  if  you 
will  resume  to-morrow  at  half  past  10,  we  will  be  glad  to  have  you 
do  so. 

Mr.  ToMLiNSON.  I  will  be  very  pleased  to. 

Thereupon,  at  11.45  a.  m.,  the  committee  adjourned  until  to-morrow, 
Tuesday,  April  16,  at  10.30  o'clock  a.  m. 


Tuesday,  April  IB,  1902. 

The  committee  met  at  10. 30  o'clock  a.  m.,  Hon.  William  P.  Hepburn 
in  the  chair. 

The  Chairman.  The  committee  will  be  in  order.  Mr.  Tomlinson 
will  you  proceed? 

STATEMEHT  OF  MB.  T.  W.  TOKLIKSOH— Continued. 

Mr.  Tomlinson.  At  the  conclusion  of  my  remarks  yesterday,  I  was 
talking  about  violations  of  the  act,  and  at  the  same  time  it  seems 
eminently  proper  that  I  should  file  with  this  committee  for  informa- 
tion, biit  not  to  appear  as  a  matter  of  record,  the  testimony  in  the 
matter  of  the  transportation  of  dreased  meats  and  packing-house  prod- 
ucts taken  at  a  hearing  of  the  Interstate  Commerce  c5)mmission  in 
Chicago  in  March,  1901. 

The  Chairman.  Let  me  say,  Mr.  Tomlinson,  that  that  is  not  satis- 
factory to  the  committee.  That  is  accessible  to  us  as  it  is  to  you. 
You  come  here  and  make  charges  against  the  operations  of  the  law. 
Now,  we  want  to  know  from  you  what  you  know. 

Mr.  Tomlinson.  My  purpose  in  filing  this  was  simply  to  show  vio- 
lations of  the  act,  and  in  support  of  what  I  have  already  stated. 

The  Chairman.  Yes.  That,  of  course,  we  could  obtain  without 
troubling  you  for  it. 

Mr.  ToMUNJ^ON.  I  thought  that  I  was  perhaps  serving  the  conven- 
ience of  the  committee. 

The  Chairman.  We  are  grateful  for  that,  of  course,  so  far  as  it  goes. 
Now,  if  you  have  any  knowledge,  we  would  like  to  know  it;  or,  if  you 
have  not  any  knowledge,  of  course,  you  can  say  so. 

Mr.  Tomlinson.  I  have  knowledge  to  this  extent.  The  rates  on  fresh 
meats  and  packing-house  products  are  continually  cut  from  the  West 
through  to  the  seaboard. 

The  Chairman.  How  do  you  know  that? 

Mr.  Tomlinson.  Because  1  have  heard  the  admissions  of  the  rail- 
roads before  the  Interstate  Commerce  Commission. 

The  Chairman.  Which  railroads? 

Mr.  Tomlinson.  Every  one  of  them. 

The  Chairman.  Who  was  speaking  for  themf 

Mr.  Tomlinson.  The  traffic  managers. 

The  Chairman.  Will  you  give  us  their  names? 

Mr.  Tomlinson.  Paul  MoHon  of  the  Santa  Fe,  Mr.  J.  M«  Jobx^^antv 
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of  the  Rock  Island,  Mr.  T.  T.  Storer  of  the  Great  Western,  Mr.  Hoi- 
land,  I  think,  of  the  St.  Paul,  Mr.  Thomas  Miller  of  the  C.  B.  and  Q., 
Mr.  Drias  Miller,  who  is  in  charge  of  the  traffio  of  the  reorganized 
Burlington  system,  and  several  others. 

The  Chairman.  Now,  commencing  with  Mr.  Paul  Morton,  what 
admissions  did  you  hear  him  make? 

Mr.  ToBfLiNSON.  1  heard  him  say  that  the  Santa  Fe  was  unable  to  get 
what  they  considered  was  their  fair  share  of.  the  fresh  meat  and  pack- 
ing-house products  out  of  St.  Joe  and  Kansas  City,  and  on  that 
account  they  were  compelled  to  make  a  secret  contract  with  one  large 
shipper  at  5  cents  less  than  what  was  then  the  published  tariff. 

Tne  Chaibman.  Who  was  that  shipper? 

Mr.  ToMLiNSON.  Schwarzchild  and  bulzburger. 

The  CHAraMAN.  When  was  that  contract  made? 

Mr.  ToMLiNSON.  Some  time  in  June  of  last  year. 

The  Chaibman.  How  long  did  it  endure? 

Mr.  ToBiLiNSON.  Until  June  1,  1902. 

The  Chairman.  Under  that  contract  what  sums  were  paid  to  the 
other  party? 

Mr.  ToMMNSON.  I  can  not  tell  the  exact  sums. 

The  Chairman.  Can  vou  approximate  it? 

Mr.  ToMLiNSON.  I  believe  Mr.  Morton  said  in  effect  that  it  mounted 
into  the  hundreds  of  thousands  of  dollars. 

The  Chairman.  Who  was  the  next  gentleman  that  you  named? 

Mr.  ToMLiNSON.  I  think  the  Rock  Island  shipper,  Mr.  J.  M*.  Johnson. 

The  Chairman.  What  did  you  hear  Mr.  Johnson  admit  in  this 
direction? 

Mr.  Tomlinson.  He  admitted  that  it  was  necessary  to  meet  the 
Santa  Fe  secret  rate,  which  they  did  by  rebates,  or  by  vouchers, 
whichever  way  you  care  to  put  it. 

The  Chairman.  To  whom  was  that  rebate  given,  did  you  hear  him 
say? 

Mr.  ToMLENSON..  It  was  generally  given  to  the  various  traffic  people 
representing  the  packing  concerns. 

The  Chairman.  All  of  them  alike? 

Mr.  Tomlinson.  Yes,  sir. 

The  Chairman.  Did  he  state  what  those  rebates  amounted  to  in  their 
aggregate  which  had  been* paid? 

Mr.  Tomlinson.  I  believe  he  did  not  state  exactly,  but  left  the 
impression  on  my  mind,  at  least,  that  it  amounted  to  a  vast  sum  of 
money,  as  did  all  the  other  gentlemen  who  appeared  before  that  Com- 
mission. 

The  Chairman.  They  all  made  substantially  the  same  confession? 

Mr.  Tomlinson.  Yes,  sir. 

The  Chairman.  With  regard  to  the  operation  of  their  roads! 

Mr.  Tomlinson.  Yes,  sir. 

The  Chairman.  And  the  violation  of  this  statute? 

Mr.  Tomlinson.  Yes,  sir.  My  purpose,  Mr.  Chairman,  in  referring 
to  that  is  this,  the  existence  of  these  low-product  rates  to  the  river 
markets,  as  against  what  we  consider  hign  rates  on  live  stock  from 
intermediate  points  in  Iowa  and  Missouri,  works  seriously  to  the 
detriment  and  the  prejudice  of  the  live-stock  men  located,  for  example, 
in  Iowa.  It  puts  tne  live  stock  which  mav  be  raised  upon  ground  less 
valuable  than  is  the  territory  east  of  the  Missouri  Kiver  in  direct 
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competition  with  that  stock  which  is  raised  upon  ground  perhaps — 
undoubtedly — more  valuable. 

And  in  that  respect  I  would  like  further  to  say  that  the  operation  of 
these  rates  is  not  only  a  serious  disadvantage  to  the  live  stock  people 
in  Iowa,  Missouri,  or  Minnesota,  but  it  is  also  a  decided  prejudice  to 
the  people  who  operate  at  Chicago.  With  that  in  view  I  have  filed  a 
formal  complaint  before  the  Interstate  Commerce  Commission,  asking 
for  an  investigation  of  the  entire  situation  relative  to  the  rates  on  live 
stock  and  on  these  products,  and  have  asked  them  to  enforce  the  orders 
rendered  some  ten  years  ago.  In  filing  this  complaint  before  the  Com- 
mission we  are  aware  fully  that  the  (^nunission  has  no  power  to  fix 
rates. 

We  are  further  aware,  even  though  we  got  an  order  f rOm  the  (>)m- 
mission  directing  the  roads  to  cease  and  desist  to  certain  of  their  prac- 
tices which  may  be  found  to  be  unlawful,  that  there  would  be  little 
benefit  to  accrue  to  the  interests  which  I  represent  from. their  decision 
if  favorable  to  us,  and  I  would  like  to  ask  you  if  you  gentlemen  can 
suggest  to  us  any  remedy  we  can  pursue  under  the  present  law  or 
through  the  couiis  that  will  enable  us  to  get  what  we  consider  fair  and 
reasonable  rates?  We  know  of  none  except  through  the  Commission, 
which  can  not  fix  a  rate.  The  courts  have  not  the  power  to  fix  the 
rates,  it  being  a  legislative  function.  If  we  get  an  order  from  the 
Commission  it  may  be  two  vears  before  we  can  enforce  it.  By  that 
time  the  situation  may  be  changed,  changed  materially.  The  people 
who  are  hurt  have  no  remedv.  The  people  who  are  injured  frequently, 
generally,  are  not  the  people  who  pay  tne  rate. 

In  summarizing  the  views  of  the  live  stock  industry  upon  the  pro- 
posed bill,  I  might  briefly  say  that  we  believe  legislation  ought  to  go 
further  than  this  proposed  bill.  We  are  not  wilhng  to  give  our  assent 
to  anything  less.  I  have  heard  it  said  and  I  believe  there  is  a  bill 
before  the  Senate  which  permits  pooling.  While  pooling  might  result 
in  more  stable  rates,  whue  it  might  prohibit  rebates  and  discrimina- 
tions and  undue  preferences,  and  while  it  might  help  some  small  mid- 
dlemen who  at  present  suffer  by  reason  oi  not  getting  the  rates 
accorded  to  their  larger  competitors,  while  it  might  aid  certain  indi- 
viduals who  had  suffered  from  certain  prejudices,  yet  the  live  stock 
industry  is  not  prepared  to  indorse  the  pooling  feature,  and  our  reason 
is  this:  The  railroads  desire  a  pool  or  a  poohng  privilege;  for  what? 
We  do  not  think  it  is  from  any  charitable  motive,  to  prevent  dis- 
criminations, or  to  correct  undue  prejudices.  It  is  from  the  very  selfish 
motive  that  it  would  give  them  more  revenue.  We  can  not  consent  to 
the  granting  to  the  railroads  of  any  machinerv  which  will  give  them 
the  power  to  extract  any  more  money  from  either  the  producer  or  the 
consumer  for  the  service  thev  render.  We  believe  that  the  railroads 
are  to- day  earning  fully  all  they  are  entitled  to.  If  by  reason  of  the 
pooling  bill  they  might  be  able  to  get  greater  returns  on  some  highly 
competitive  traffic,  we  want  some  absolute  assurance  that  other  traffic 
will  be  handled  for  proportionately  less* 

At  the  hearing  in  Chicago  on  what  is  known  as  the  community  of 
interest  plan,  Mr.  James  J.  Hill  and  Mr.  Harriman  stated  in  effect 
that  the  railroads  could  be  relied  upon  to  always  charge  reasonable 
rates;  that  the  interests  of  the  railroads  in  the  country  which  they 
traversed  was  such  that  on  a  natural  and  proper  amount  of  traffic 
reajaonable  rates  were  necessary,  and  therefore  they  drew  the  qq\)^- 
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elusion  that  the  railroads  would  only  charge  reasonable  rates.  Hiey 
ask  us,  in  effect,  to  take  their  word  for  it.  They  do  not  belie>  e  each 
other,  and  yet  they  ask  the  public  to  believe  them.  Mr.  Hill  stated 
further  that  the  Great  Northern  Company  could  not  ^'  with  a  good 
face"  (those  were  his  words)  charge  more  than  7  per  cent  on  its 
stock.     It  earns  more  than  that. 

What  is  to  prevent  the  Great  Northern  or  its  affiliated  intei'ests  from 
buying  some  other  property  at  perhaps  a  ridiculously  high  price  and 
then  being  compelled  to  earn  on  the  Great  Northern  stock  considerably 
more  than  7  per  cent. 

Every  tenaency  in  the  past  five  years  has  been  to  strengthen  the  con- 
dition of  the  railroads  so  far  as  their  rates  were  concerned.  Consoli- 
dation after  consolidation  has  been  made;  fixed  charges  have  been 
increased;  competition  has  been  almost  eliminated.  As  a  matter  of 
fact,  the  necessitv  for  a  pool  is  past  and  over.  The  great  railroad 
interests  of  the  West  are  controlled  by  scarcely  five  people. 

We  do  not  feel  that  we  can  safely  depend  upon  the  confidence  and 
generosity  and  fairness  of  these  people  to  charge  what  is  only  fair  and 
reasonable.  We  feel  that  the  Commission  should  be  put  upon  a  plane 
much  higher  than  it  is  to-day;  that  it  should  be  given  power  far 
greater  tnan  is  contemplated  in  this  act.  If  we  can  not  rely  upon  the 
Commission  giving  reasonable  rates,  I  do  not  know  why  we  should 
believe  that  the  courts  would  do  any  better.  No  court,  so  far  as  I  am 
advised,  has  ever  decided  that  the  decisions  of  the  Commission  were 
unreasonable.  The  Supreme  Court  of  the  United  States,  where  it  has 
reversed  the  Commission  on  any  of  its  decisions,  has  not  decided  upon 
that  point,  but  upon  the  point  that  they  have  not  the  power  to  make 
rates. 

Yesterday  the  question  was  asked  me  as  to  whether  any  commission 
in  any  pait  of  the  country  had  as  great  a  power  as  was  asked  for  the 
Interstate  Commerce  Commission  by  the  proposed  Corliss  bill.  I  have 
looked  over  many  of  the  railroad  laws  of  the  different  States,  and  I  can 
not  find  any  of  them  make  any  provision  for  review  in  the  courts. 
There  is  a  review,  of  course.  There  is  a  review  should  the  commis- 
sion attempt  to  enforce  their  order  bv  penalty,  but  the  roads  could 
apply  for  an  injunction  in  some  United  States  courts,  and  on  account, 
for  example,  of  the  itite  being  confiscatory. 

The  Illinois  law,  as  Mr.  Mann  stated  yesterday,  does  not  make  any 
provision  for  review.  Of  course,  in  a  suit  to  enforce  the  penalty 
naturally  the  case  would  come  up  for  review  before  the  State  courts. 
In  a  majority  of  the  States  the  laws  of  which  I  have  read  there  is  no 
provision  for  any  kind  of  review.  There  is  this  fundamental  differ- 
ence between  the  State  railroad  commissions  and  the  Intestate  Com- 
merce Commission  to-day:  All  the  railroad  commissions  have  power  to 
primarily  fix  rates.  The  present  interstate-commerce  law  does  not  give 
the  power  to  the  Interstate  Commerce  Commission  to  fix  any  rates. 
We  do  not  ask  for  the  privilege,  for  the  power,  to  be  given  them 
to  fix  rates  as  a  primary  matter,  but  only  upon  investigation  and  after 
due  hearing. 

Once  more  referring  to  what  we  believe  is  very  important,  if  any 
legislation  is  made  by  this  present  Congress,  we  feel  that  it  should 
give  more  legal  effect  to  the  orders  of  the  Commission.  We  can  not 
support  any  bill  that  leaves  indefinite  for  an  indeterminate  period 
the  remedy  which  the  Interstate  Commerce  Commission  may  seek  to 
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give  the  public.  Railroad  rates  to-day  are  higher  than  they  have  been 
for  ten  years.  This  is  not  a  statement  made  unsupported.  The  abso- 
lute evidence  is  obtainable.  While  it  may  be  said  bv  the  railroads 
that  the  rate  per  ton  per  mile  has  been  decreasing,  which  is  true  in 
some  instances,  that  does  not  mean  that  the  mtes  are  lower.  It  might 
mean,  and  it  does  mean,  that  a  greater  volume  of  low-class  traffic 
moves  on  low  rates  than  previously  moved  on  the  same  rates. 

The  Department  of  Agriculture  published  recently — and  I  wish  to 
refer  to  it  in  order  that  the  committee  may,  if  they  so  desire,  exam- 
ine it — a  bulletin  (No.  15,  revised,  miscellaneous  series)  which  gives 
the  changes  in  the  rates  charged  for  railway  and  other  tmnsportation 
services.  It  goes  back  as  far  as  the  records  were  obtainable  and  gives 
concisely  the  rates  in  effect  upon  various  commodities.  This  amply 
supports  what  I  have  said. 

The  live-stock  industry  is  vitally  interested  in  this  legislation.  We 
feel  there  ought  to  be  no  question  in  according  to  the  public  what  we 
think  is  reasonable,  and  our  views  are  expressed  in  this  bill,  the 
Corliss  bill. 

I  thank  you  very  kindly  for  your  attention.  If  there  are  any  ques- 
tions, I  will  be  glad  to  answer  them. 

The  Chairman.  Before  you  take  your  seat,  just  a  word  more.  You 
have  said  that  this  bill,  in  the  power  that  it  gave  to  the  Commission, 
did  not  meet  your  views  and  those  of  your  confreres,  for  the  reason 
that  it  did  not  go  far  enough.  Now,  will  you  give  us  your  opinion  as 
to  what  should  be  done  further  than  what  is  provided  for  in  this  bill? 

Mr.  ToMLiNSON.  I  touched  briefly  on  that  yesterday  when  I  said  that 
the  Commission  ought  to  have  absolute  power  over  rates.  In  other 
words,  without  an  investigation  and  without  a  hearing  upon  the  case 
which  might  be  in  point — not.  however,  without  due  previous  knowl- 
edge, acQuired  through  their  nearings  or  elsewhere — that  the  Commis- 
sion mignt  have  the  power  to  order  down  or  up  any  rates  which,  by 
reason  of  some  cut  rates  or  rebate,  might  prove  to  be  unre^asonable. 
That  wouFd,  more  than  any  other  thing,  prevent  these  cut  rates. 

I  said  yesterday,  in  support  of  what  Mr.  Lyon  said,  that  this  was 
substantially  equivalent  to  the  fine  provisions  of  the  present  bill.  I 
think  it  b  a  little  more  potent. 

The  Chairman.  What  would  be  your  idea  of  the  permanency  of  the 
rate  thus  established,  and  what  provisions  would  you  make  for  altera- 
tion, if  any? 

Mr.  ToMLiNSON.  I  think  that,  as  provided  in  the  present  bill,  two 
years  is  a  proper  figure. 

The  Chairman.  W  hat  would  be  your  policy  then — ^to  allow  the  corn- 
pan  v  to  fix  its  own  rate? 

Mr.  ToMLiNSON.  Certainly. 

The  Chairman.  Or  to  go  back  to  the  disturbed  rates? 

Mr.  Tomlinson.  To  leave  it  entirely  to  the  discretion  and  judgment 
of  the  railroad  unless  the  Commission  saw  fit  to  make  a  subsequent 
order. 

The  Chairman.  Now,  would  that  involve,  in  your  judgment,  the 
necessity  for  exercising  a  power  over  classification? 

Mr.  loMMNSON.  I  think  so;  yes,  sir. 

The  Chairman.  Would  you  favor  a  uniform  classification  for  all 
portions  of  the  United  States? 

Mr.  Tomlinson.  I  would  hardly  favor  it.    I  might  also  say  that  the 
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interests  which  I  represent  are  only  slightly  ooncemed  in  classifica- 
tion, but  from  a  theoretical  and  practicsu  standpoint  I  think  there  are 
no  two  sides  to  that  question. 

The  Chairman.  Well,  of  course  you  have  given  attention  to  the 
question  of  classification? 

Mr.  ToMUNSON.  Yes,  sir;  practically  all  my  life. 

The  Chaibbian.  What  would  you  do  in  reference  to  the  foreign  com- 
merce and  tlie  through  rate;  how  would  you  control  that,  or  would 
you  attempt  to  control  it  beyond  the  shippers? 

Mr.  ToMUNSON.  Yes,  sir;  I  think  so.  I  think  the  export  rates  ought 
to  be  under  the  jurisdiction  of  the  Commission.  They  are  not  to-day. 
Unless  you  have  got  some  provision  for  the  control  of  the  export  rate, 
it  means  that  there  are  no  domestic  rates  to  the  shipper.  That  may 
not  be  an  unmitigated  evil  to  the  consumer  or  the  producer. 

The  Chairman.  What  would  you  do  with  those  roads  that  partici- 
pate in  our  interstate  commerce,  and  yet  are  beyond  the  jurisdiction 
of  our  courts? 

Mr.  ToMLiNSON.  You  mean  foreign  roads? 

The  Chairman.  Canadian  roads — ^foreign  roads. 

Mr.  ToMLiNSON.  I  have  not  given  the  matter  enough  attention,  Mr. 
Chairman,  to  talk  intelligently  on  that  thing.  There  have  been  a 
number  of  cases  before  the  Commission,  and  I  think  the  United  States 
roads  have  been  usually  able  to  bring  the  Canadian  roads  to  "  time," 
if  I  may  use  that  word.  In  such  cases  as  have  been  before  them  they 
have  carried  their  point.  There  is  a  comity  of  interest  even  between 
roads  of  foreign  countries  and  this  country  that  compels  them  to  rec- 
ognize certain  rates  among  themselves. 

Mr.  Corliss.  I  would  like  to  ask  you  a  question:  Do  you  not  think 
the  present  rebates  and  discriminations  in  rates  are  the  greatest  evil 
that  now  affects  the  business  interests  of  our  country? 

Mr.  ToMLiNSON.  I  think  they  are;  yes,  sir.  And  I  would  like  to  add 
to  that  statement  the  further  belief  that  in  the  future  there  will  be 
more  complaint  against  the  inherent  unreasonableness  of  rates  than 
there  will  be  against  disc^riminations  and  preferences;  this  by  reason 
of  the  consolidations  and  the  multiple  machineries  that  the  railroads 
are  adopting  to  regulate  these  rates.  They  will,  I  think,  in  time  do 
away  with  the  discriminations  and  undue  preferences,  but  to-day  that 
is  the  great  evil. 

Mr.  Corliss.  If  effective  legislation  was  secured  providing  proper 
punishment  in  case  of  discriminations  and  rebates,  ao  you  not  think 
that  the  traffic  would  be  justly  regulated  thereby — the  rate? 

Mr.  ToMLiNSON.  Do  I  not  think  that  the  result  would  be  that  the 
rates  would  be  reasonable? 

Mr.  Corliss.  Yes. 

Mr.  ToMLiNSON.  I  can  not  say 

Mr.  Corliss.  And  uniform? 

Mr.  ToMLiNSON.  It  would  be  uniform,  and  that  would  be  a  decided 
advantage. 

Mr.  (x)RLiss.  Well,  with  reference  to  different  shippers,  if  all  had 
to  pay  the  same  rate  there  would  be  no  advantage  to  one  over  the 
other. 

Mr.  ToMLiNSON.  No.  I  say  it  would  be  a  decided  advantage  to  all 
concerned. 

Mr.  Corliss.  Do  you  not  think  there  would  be  some  danger  in  plac- 
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ing  arbitrarily  in  one  board  of  five  men  the  power  to  arbitrarily  fix 
rates? 

Mr.  ToMLiNSON.  I  do  not  think  so.  In  the  past  decisions  of  the 
Interstate  Commerce  Commission  there  have  been  no  instances  which 
have  been  declared  unreasonable,  which  would  lead  me  to  believe  that 
we  can  safely  rely  upon  them.  I  do  not  know  why  we  can  not  as 
safely  rely  upon  tnem  as  upon  the  courts.  It  is  incomprehensible  to 
me,  gentlemen,  although  I  am  a  layman  in  this  matter. 

The  Chairman.  Has  no  method  suggested  itself  to  your  mind 
whereby  through  simplifying  methods  by  which  a  suitor  could  recover 
for  excessive  charges  ana  by  multiplying  his  damages  that  the  same 
result  could  be  accomplished  as  by  giving  this  power  to  fix  rates  to 
the  Commission? 

Mr.  ToMLiNsoN.  I  think  not,  sir,  and  for  this  reason  that  I  have 
already  stated;  it  is  not  the  man  who  pays  the  freigbt  who  may  be 
injured.  It  may  be  some  consumer,  some  producer.  It  is  unquestion- 
ably one  or  the  other  of  those  two  gentlemen.  They  have  no  recourse. 
The  middleman  who  pays  the  freight  may  have  recourse,  but  not  those 
men. 

The  Chairman.  That  will  be  upon  the  supposition  that  the  members 
of  the  cattle  raisers  association  did  not  ship  tneir  own  products? 

Mr.  ToMLiNSON.  Yes  sir. 

The  Chairman.  But  they  do  very  frequently,  do  they  not? 

Mr.  ToMLiNSON.  As  far  as  the  Texas  Cattle  Raisers'  Association  is 
concerned,  they  ship  their  own  live  stock  generally.  So  far  as  the 
native  live  stock  is  concerned,  and  I  might  say  fully  60,  and  perhai)8 
75  per  cent  of  the  receipts  at  any  of  the  large  markets,  the  stuff  is 
bouj^ht  by  a  buyer  at  the  point  of  shipment  and  sent  into  the  neigh- 
boring town. 

It  is  not  quite  the  same,  as  far  as  the  live  stock  is  concerned,  as  it  is 
in  the  grain  situation,  but  to  the  extent  of  the  percentages  that  I  have 
mentioned  it  is  true.  Take  the  State  of  Iowa.  I  suppose  that  75  per 
cent  of  the  live-stock  shipments  out  of  that  State  are  purchased  by 
buyers  located  at  the  different  points.  The  farmer  does  not  have  any 
interest  in  it  after  he  has  sold  the  shipment  to  the  buyer. 

Mr.  Davis.  It  affects  his  price;  the  price  he  gets  for  his  cattle? 

Mr.  ToMLiNSON.  Decidedly. 

Mr.  Davis.  He  has  it  then;  if  it  is  indirect  it  is  equally  effective  as 
if  it  was  direct. 

Mr.  ToMLiNSON.  How  is  that? 

Mr.  Davis.  The  buyer  in  Texas  calculates  the  amount  of  freight 
he  has  to  pay  when  he  pays  the  cattle  man  for  his  cattle,  does  he  not? 

Mr.  ToMLiNSON.  You  have  lost  the  thread  of  the  chairman's  ques- 
tion. He  asked  me  if  the  remedy  for  the  recovery  of  unjust  rate 
would  not  answer  as  well  as  the  first  law.  .  I  do  not  think  any  of  these 
buyers  would  take  into  consideration  the  hypothetical  point  that  they 
might  recover  from  any  reasonable  rates  on  live  stock. 

Mr.  Davis.  I  based  my  question  upon  the  remark  that  you  made  in 
your  reply,  when  you  said  that  the  cattleman,  the  man  who  sold  the 
cattle  to  the  buyer,  had  no  interest  in  the  freight  rates. 

Mr.  Mann.  No  interest  after  the  cattle  were  sold. 

Mr.  ToMLiNSON.  That  was  in  connection  with  the  previous  remark, 
and  should  not  be  considered  alone,  sir. 

The  Chairman.  A  gentleman  testifying  here  on  a  previous  day 
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made  the  statement  that  the  remedy  of  recovery  was  entirely  elusive; 
that  through  the  delay  of  the  law,  through  the  difficulties  of  court 
procedures  and  the  expenses  that  wrone^  men  who  were  deterred 
h-om  bringing  actions. 

M^  question  was  suggested  to  you  with  a  view  of  eliciting  your 
opimon  as  to  whether  or  not,  if  those  difficulties  of  litigation  were  re- 
moved— for  instance,  if  a  commission — the  conmiission— was  instructed 
among  its  other  duties  to  ascertain  what  the  fair  rate  would  be.  and 
ihen  some  preference  was  given  in  regard  to  a  hearing  in  cases  oi  this 
kind  with  a  provision  for  the  recovery  of  counsel  fees  and  multiple 
damages,  if  that  would  not  be  a  safer  remedy  than  the  one  of  giving 
power  to  a  small  commission  over  this  great  interest 

Mr.  ToMLiNSON.  No;  I  can  not  agree  with  you,  Mr*  Chairman,  on 
that.     I  do  not  think  so. 

Mr.  Richardson.  Why  not? 

Mr.  ToBiLiNSON.  For  the  reasons  I  have  just  stated. 

The  Chatkman.  Would  not  the  certainty  or  the  probability  of 
speedy  recovery,  with  the  aids  of  the  C!ommission  and  of  counsel  pro- 
vided by  the  public,  would  that  stimulate  men  who  had  been  over- 
charged to  ask  proper  recovery? 

Mr.  ToMLiNi^N.  We  think  the  essence  of  the  act  should  be  to  pro- 
cure for  the  public,  for  the  consumer,  just  and  reasonable  rates,  and 
as  quickly  as  possible.  We  do  not  believe  that  a  remedy  such  as  you 
suggest  woula  be  at  all  adequate.  It  would  be  effective,  no  doubt,  but 
it  would  not  accomplish  the  purpose.  The  small  shippers  have  no 
time  to  enter  the  courts.  You  doubtless  know  better  than  I  do  the 
difficult  of  defeating  the  railroads  in  any  kind  of  a  case. 

The  Chairman.  Well,  I  presume  that  one  of  the  difficulties  in  liti- 
gation of  this  kind  would  be  the  difficulty  of  establishing  on  the  part  of 
a  nonprofessional  railroad  man  what  was  a  just  rate.  1  think  that  for 
my  sell  I  would  have  very  little  idea  what  a  just  rate  was.  But  if  there 
was  a  commission  charged  with  the  duty  of  studying  that  ques- 
tion and  familiarizing  itself  with  all  the  elements  that  constitute  the 
cost  of  railway  carriage  I  think  that  the  matter  would  be  infinitely 
simplified. 

Mr.  ToMUNSON.  Yes,  I  think  so;  and  I  can  see  no  reason,  as  I  have 
already  stated,  after  the  Commission  has  done  that,  why  it  should  not 
go  into  effect. 

The  Chairman.  Then  the  Commission  would  simply  go  before  a  jury 
as  any  other  witness 

Mr.  Adamson.  Do  you  think  rates  made  by  a  commission  would 
never  be  violated? 

Mr.  Tomlinson.  No,  sir;  I  do  not  look  for  that  ecstatic  state  of 
affairs. 

Mr.  Adamson.  Would  not  litigation  then,  by  reason 

Mr.  ToBiLiNSON.  I  think  I  have  repeatedly  said  that  there  would  be 
less  violations  if  the  Commission  was  granted  the  power  asked  for  in 
the  present  bill. 

Mr.  Adamson.  How  could  there  be  less  violations  under  one  general 
blanket  system  of  conditions  than  there  are  under  the  present  condi- 
tions? 

Mr.  ToMUNSON.  Because  the  Commission  would  then  have  the  power 
to  fix  rates,  and  as  they  have  not  that  power  at  present,  and  tiiere 
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would  be  some  legal  effect  given  to  their  decisions,  and  there  is  not 
to-day. 

Mr.  Adamson.  Yoa  do  not  expect  the  Commission  to  deal  summarily 
with  violations? 

Mr.  ToMLiNSON.  No,  sir. 

Mr.  Adamson.  Then  the  same  courts  would  have  to  be  resorted  tot 

Mr.  ToMJLiNSON.  It  is  put  in  a  different  position.  It  makes  the  duty 
of  the  railroads  the  affirmative  duty  of  proving  the  order  of  the  Com- 
mission unroasonable,  and  the  complainant  has  to  do  that.  To-day  if 
we  get  an  order  of  the  Commission  we  have  to  go  into  the  courts. 
Testunony  of  the  Commission  is  not  admissible  before  a  court  to-day. 
That  is  a  startling  statement,  but  it  is  nevertheless  true. 

Mr.  Adamson.  The  chairman  was  suggesting  a  method  of  liti- 
gation  

Mr.  ToBfLiNSON.  The  method  was  suggested  by  your  honorable 
chairman,  and  he  asked  my  opinion,  and  I  said  I  did  not  think  it  went 
far  enough,  and  I  have  stated  the  reasons  why. 

Mr.  KiGHABDSON.  You  really  believe  that  the  decision  of  the  Com- 
mission, under  the  position  you  advocate,  would  be,  in  effect,  final? 

Mr.  ToMLiNSON.  How  is  that? 

Mr.  KiGHABDSON.  The  decision  of  the  Commission  under  the  policy 
that  you  now  advocate  would  be,  in  effect,  final? 

Mr.  ToMLiNSON.  No,  sir. 

Mr.  Richardson.  Why  would  it  not? 

Mr.  ToMLiNSON.  I  am  advocating  the  bill,  and  the  bill  speaks  for 
itself,  I  believe. 

Mr.  RiOHARDSON.  I  am  talking  about  ^our  views. 

Mr.  ToMLiNSON.  I  ffave  some  of  my  views  personally. 

Mr.  RiGHABDSON.  f  did  not  hear  them. 

Mr.  ToMLiNSON.  Pardon  me. 

Mr.  Adamson.  Where  there  was  a  multitude  of  carriers,  do  you  not 
believe  that  the  secret  discriminations  and  rebates  would  be  worse 
than  now,  under  the  rates  fixed  by  the  Commission? 

Mr.  ToMMNSON.  Where  there  were  a  multitude  of  carriers? 

Mr.  Adamson.  You  say  that  consolidation  is  rapidly  going  on 

Mr.  Tomunson.  Yes,  sir. 

Mr.  Adamson.  If  there  were  a  large  number  of  carriers  still  in  oper- 
ation, then  under  your  proposed  fixing  of  rate  by  the  Commission 
would  not  these  secret  discriminations  or  system  of  rebates  be  prob- 
ably as  bad  as  now,  or  worse? 

Mr.  ToBfLiNSON.  There  is,  of  course,  a  greater  likelihood  of  discrim- 
ination and  secret  rate  and  evasions  where  there  is  a  multitude  of 
carriers  than  where  there  are  only  one  or  two. 

Mr.  Adamson.  Under  the  other  system  of  rates? 

Mr.  ToMLiNSON.  I  have  no  doubt  that  there  would  be  some  discrim- 
ination. There  is  this  condition  which  has  entered  into  the  field,  gen- 
tlemen, and  which  is  a  marked  departure  in  railroad  matters.  I  ou 
doubtless  know  that  injunctions  have  been  issued  for  some  of  the  rail- 
roads between  Chicago  and  Kansas  City. 

For  instance,  the  railroads  must  not  charge  anything  less  than  their 
published  tariffs.  Similar  injunctions  have  been  asked  for  and  granted 
temporarily  against  several  eastern  lines.  The  injunctions  which 
have  been  granted  so  far  against  eastern  and  western  lines  have  been 
only  temporary.    The  bill  filed,  I  believe,  by  the  Conmussion  will  be 
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argued  some  time  in  June.  The  court  in  Chicago,  sitting  there, 
granted  temporary  injunctions.  The  roads  did  not  oppose  them. 
They  did  not  oppose  them,  I  personally  believe,  because  they  believed 
that  it  would  result  in  a  greater  revenue  to  them. 

Mr.  Adamson.  I  will  state  my  question  in  this  way.  Give  the 
Commission  power  to  fix  the  rates  as  suggested,  then  retain  sub- 
stantially the  present  niunber  of  competing  carriers.  What  reason 
would  you  have,  or  do  you  have,  to  believe  that  there  would  be  fewer 
discriminations  secretlv  than  now? 

Mr.  ToMLiNSON.  The  provision  of  the  bill  provides  for  money  pen- 
alties for  rebates  and  evasions. 

Mr.  Adamson.  How  do  you  get  them — through  the  courts? 

Mr.  ToMMNSON.  Yes,  sir. 

Mr.  Adamson.  Then  this  litigation  is  not  shortened  any,  is  not 
lessened  any? 

Mr.  ToMLiNSON.  How  is  that? 

Mr.  Adamson.  The  end  of  your  litigation  is  just  as  far  off  as  now. 

Mr.  Tomunson.  Yes,  sir;  but  I  think  there  is  no  doubt,  if  the  road 
is  fined  once  or  twice,  it  will  let  up. 

Mr.  Adamson.  There  is  no  doubt  that  it  will  pay  the  lawvers  better, 
but  the  question  is,  Will  you  scare  the  railroads  worse  and.  reduce  the 
temptation  of  violation  ? 

Mr.  ToMLiNSON.  1  think  so.  I  think  the  point  that  you  are  discuss- 
ing is  very  ably  met  in  the  provision  for  the  proper  penalties  against 
carriers  insteaa  of  against  individuals,  as  in  the  present  law. 

Mr.  Mann.  If  the  courts  retain  jurisdiction  over  these  injunction 
bills,  it  will  end  all  this 

Mr.  Tomunson.  I  think  so. 

Mr.  Mann  (continuing).  Form  of  trying  to  reach  discriminations? 

Mr.  Tomunson.  Yes,  sir;  and  competition  will  be  a  word  and  not  a 
reality. 

Gentlemen,  this  is  a  serious  matter  to  the  public.  Mr.  Chairman, 
you  reminded  me  yesterday  that  we  were  pernaps  interested  in  a  bill 
mtroduced  by  Mr.  Stevens,  of  Texas,  regarding  the  extension  of  time 
a  little  for  the  detention  of  live  stock  in  cars  in  transit  from  twenty- 
eiriit  to  forty  hours. 

The  Chairman.  Yes,  sir. 

Mr.  ToMLiNSON.  We  are  interested  in  this  legislation,  because  we 
are  interested  in  the  wishes  of  the  live-stock  men.  We  know  the 
operations  of  the  present  law.  We  know  what  the  proposed  law 
would  effect.  Briefly  stated,  it  may  be  said  that  the  only  live  stock 
affected  either  by  the  present  law  or  the  proposed  amendment  is  range 
stock  in  the  Nortn west— stock  in  Texas.    The  bill  emanated  fi-om  Texas 

Seople.  They  are  the  best  judges  of  the  condition  of  their  live  stock, 
hey  have  a  greater  interest  in  its  reaching  market  in  good  condition 
than  anybody  else. 

Inhumanity  to  live  stock  prevents  results  by  depreciation  of  appeiir- 
ance,  and  a  consequent  loss  of  price,  and  we  think  the  owners  can  be 
safely  relied  upon  to  know  when  they  want  their  stock  unloaded  in 
transit.  We  heartily  indorse  this  bill,  and  think  it  should  be  put  into 
effect. 

The  railroads  are  not  prepared  to  unload  the  stock  at  any  stated 
periods,  and  it  frequently  results  that  the  stock  has  to  be  unloaded, 
say,  every  ten  or  twelve  hours,  to  meet  the  necessities  of  the  railroad. 
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on  account  of  the  absence  of  frequent  unloading  stations,  while  by  the 
retention  of  the  stock  for  a  few  hours  longer  in  the  cars  it  would  avoid 
that  unnecessary  unloading. 

I  do  not  think  there  is  any  objection — I  know  there  is  not  any 
objection — against  this  bill  on  the  part  of  any  practical  live-stock  man 
in  the  country.  I  am  told  there  is  an  objection  bv  certain  humane 
societies.  I  dislike  to  question  the  experience  or  intelligence  of  these 
people,  but  I  do  not  believe  they  understand  the  situation. 

We  heartily,  thoroughly,  indorse  the  bill  of  Mr.  Stevens,  and  every 
live-stock  organization  of  the  country  has  favored  it  repeatedly,  and  I 
believe  it  ought  to  be  enacted. 

I  thank  you,  gentlemen. 

Mr.  Mann.  I  remember,  if  I  remember  correctly,  that  last  year  the 
president  of  the  Chicago  Humane  Society  sent  a  protest  against  the 
passage  of  a  similar  bill  that  was  then  pending,  and  1  wish,  if  you 
will,  that  you  might  submit  a  written  statement  in  reference  to  this 
bill  which  may  be  inserted  in  the  record  for  our  future  consideration. 

Mr.  ToMLiNSON.  I  shall  be  very  much  pleased  to  do  so. 

I  thank  you  very  much,  gentlemen,  for  your  attention. 

STATEMENT  OF  ME.  WILLIAM  H.  GHADWIGK,  GHAIBMAN  OF  THE 
TBAHSPOBTATION  COMMITTEE  OF  THE  BOABD  OF  TBADE  OF 
THE  CITY  OF  CHICAGO. 

Mr.  Chadwick.  With  your  permission.  Mr.  Chairman,  I  will  read 
the  instruction  which  I  hold  in  my  hand  irom  the  Board  of  Trade  of 
Chicago: 

BOABD  OF  TbADS  OF  THB  OlTY  07  OhICAGO, 

Chicago,  April  9,  1909, 
Mr.  William  H.  Chadwick, 

Chairman  Transportation  CommiUee. 

Dear  Sir:  I  have  the  honor  to  inform  you  that  I  have  appointed  you  to  represent 
the  Board  of  Trade  of  the  Citv  of  Chicago,  at  hearings  in  Washington,  before  the 
committees  of  the  Senate  and  H!buse  on  the  subject  of  granting  additional  powers  to 
the  Interstate  Commerce  Commission. 

While  this  association  has  indorsed  the  Nelson-Corliss  bill,  and  you  are  to  use  your 
endeavors  toward  the  passage  of  that  bill,  you  are  granted  discretion  to  agree  to  such 
compromise  as  may  be  necessary  in  your  judgment  to  secure  the  release  sought. 
Respectfully, 

William  S.  Warrbn,  PrmdenU 

It  seems  to  me  that  I  may,  in  view  of  what  has  transpired  in  hear- 
ings of  this  committee  since  yesterday,  draw  your  attention  to  the  con- 
ditions which  led  to  the  enactment  of  the  first  act  to  regulate  commerce. 

I  now  quote  from  the  proceedings  of  the  National  Board  of  Trade  in 
Washington,  December  15,  1897,  the  statement  of  Hon.  George  F. 
Stone,  secretary  of  the  bcmrd  of  trade  in  the  city  of  Chicago,  as  foflows: 

The  proposition  to  establish  pooling  is  not  by  any  means  new,  and  we  are  therefore 
not  left  in  doubt  as  to  its  effects  upon  the  business  interests  of  the  country.  The 
first  prominent  pool  was  the  Chicago-Omaha,  and  was  formed  in  1870,  and  was  found 
in  its  operation  immensely  profitable  to  railroads,  so  that  in  the  year  1887  practically 
all  competitive  traffic  was  pooled.  During  those  years  business  suffered,  localities 
and  shippers  were  discrimmated  against,  secret  rebates,  to  a  greater  extent  than 
before  or  since  were  granted.  Discrimination  in  favor  of  industries  in  which  some 
of  ^e  parties  to  the  pool  were  financially  interested  placed  other  industries  under 
great  and  sometimes  fatal  disadvantages.  One  of  the  most  mischievous  and  demor- 
alizing pools  that  were  established  about  this  time  was  the  Southwestern  Railway 
Association,  a  vampire  which  for  a  decade  sucked  the  lifeblood  of  the  commerce  of 
the  MiBBOori  Valley. 
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The  Southwestern  Railway  Aseociatioii  solved  the  problem  of  how  to  ^t  rid  of 
competition  and  to  rob  the  people  within  the  letter  of  the  law.  Kansas  City  built  a 
line  to  the  South,  and  thought  she  had  a  line  which  could  be  used  to  fight  this  pool. 
It  had  not  been  in  operation  a  year  before  this  association,  with  subsidies,  had  it 
bound  hand  and  foot.  Another  outlet  to  the  East,  by  way  of  Omaha  and  Council 
Bluffs,  was  also  shut  up,  leaving  the  Missouri  River  country  absolutely  at  the  mercy 
of  the  pooling  lines.  At  every  acquisition  of  competing  lines  rates  were  moved  up  a 
notch,  until  tney  reached  an  appailine  figure.  Wnen  this  association  was  organized, 
in  1876,  the  rate  on  first-class  matter  between  Missouri  River  Valley  and  Chicago  was 
50  cents. 

It  was  at  once  advanced  several  cents,  and  in  1880  it  had  reached  75  cents  on  east 
bound  and  85  cents  on  west  bound.  In  a  few  months  it  was  moved  up  to  90  cents. 
When  the  association  was  organized,  it  included  the  Burlington,  Chicago  and  Alton, 
Missouri  Pacific,  Rock  Island,  and  Wabash.  The  system  was  soon  found  incomplete 
in  that  there  were  several  loopholes  by  which  people  were  enabled  to  avoid  the 
association's  higher  carriage. 

One  of  these  was  the  Missouri  Pacific  in  Kansas.  The  business  of  ten  points  on  the 
Gould  system — Parsons,  Chanute,  Garnett,  Ottawa,  Humboldt,  Fort  Scott,  Paola,  Bur^ 
lington,  Emporia,  and  Junction  CXtv,  since  known  as  the  ten  iunction  points — was 
Bent  to  St.  Louis  over  Gk)uld's  southern  line,  avoiding  the  pool  point  In  order  to 
divert  this  traffic  through  the  pool,  by  which  means  alone  the  higher  rates  could  be 
maintained,  the  association  entered  into  an  agreement  to  pay  the  Missouri  Pacific  a 
liberal  percentase  of  the  gross  earnings  of  the  pool  on  condition  that  this  be  sent  via 
pool  pomts.  The  amount  paid  the  Missouri  Pacific  in  1885  on  account  of  the  ten 
Junction  points  was  $660,000,  the  agreed  percentage  of  the  receipts  of  the  associa- 
tion, which  amounted  to  $11,000,000. 

During  several  years  of  the  existence  of  this  pool  the  shippers  of  the  Missouri 
Valley  had  occasionally  taken  advantage  of  the  rate  offered  by  the  Milwaukee  and 
8t.  Paul  Railroad  to  ship  via  Omaha  and  Council  Bluffs.  The  pool,  in  order  to  pre- 
vent this,  found  it  necessary  to  bind  the  Missouri  Pacific  and  Council  Blufte  Railroad 
from  making  special  rates  to  Omaha  and  Council  Bluffs.  Here  again  a  money  plaster 
was  applied,  the  pool  agreeing  topay  the  two  lines  a  percentage  of  the  gross  earnings, 
amounting  to  $75,000  a  year.  The  lines  on  their  part  charged  the  full  \ovb\  rates 
between  the  pool  points  and  Omaha  and  Council  Bluffs.  The  object  of  this  was  to 
make  the  rate  via  the  Northern  roads  the  same  as  that  via  the  association  or  pool 
roads  in  order  to  keep  all  the  business  in  the  pool,  as  shippers  would  not  use  the 
Milwaukee  or  Northwestern  at  the  same  rate,  owing  to  the  great  length  of  those  lines. 

The  Burlington  and  Missouri  River  coming  into  competition  with  the  Central 
Branch  of  the  Union  Pacific  (a  pool  line),  the  association,  in  order  to  maintain  rates 
and  have  the  business  pooled,  subsidized  the  competing  line  to  the  amount  of 
$250,000  a  year.  The  same  principle  was  applied  to  the  St.  Louis,  Fort  Scott  and 
Wichita  after  its  extension  into  southern  Kansas.  The  Fort  Scott  and  Wichita,  in 
consideration  of  the  maintenance  of  rates  and  pooling  business  of  its  lines,  received 
of  the  association  a  percentage  of  the  gross  earnings  of  the  pool  amounting  to  $225,000 
a  year. 

All  the  competitors  who  could  be  taken  into  the  pools  were  thus  brought  in.  The 
commissioner  in  the  meantime  turned  his  attention  in  other  directions.  Immediately 
upon  the  completion  of  the  Kansas  City,  Springfield  and  Memphis,  in  1883,  the  Fort 
Scott  began  to  compete  for  the  St.  Louis  business  in  conjunction  with  the  St.  Louis 
and  San  Francisco.  By  its  connection  with  the  latter  at  Springfield  it  was  enabled 
to  cut  the  association  rate  to  St.  Ix)uis  and  still  get  a  fair  remuneration.  In  order  to 
stop  this,  the  association  entered  into  an  agreement  with  the  Fort  Scott  and  'Frisco 
roads,  by  which  the  latter  were  paid  $8,000  a  month  on  condition  that  they  keep  out 
of  the  St.  Louis  business.  Such  instances  and  similar  combinations  might  be  multi- 
plied almost  indefinitely,  but  suflScient  is  shown  to  indicate  the  nature  of  railway 
pools.    They  are  inimical  to  the  public  interests. 

They  are  in  restraint  of  trade,  they  prevent  competition,  they  are  monoiK)listic  in 
purpose  and  effect,  they  are  odious  m  law,  they  are  subversive  of  the  very  interests 
which  railways  were  created  to  conserve — that  is,  the  general  welfare  in  so  iar  as  thai 
welfare  relates  to  the  functions  and  obligations  of  a  common  carrier. 

Now,  this  is  a  quotation  from  an  article  that  wa.s  submitted  in  the 
year  1897,  and  it  was  well  supi>orted  at  that  time,  and  has  been  since 
confirmed  by  historj^  as  the  history  became  public,  and  as  the  story 
was  told  more  freely  about  the  great  success  of  those  pools.  After 
they  were  abolished,  the  men  who  were  engaged  in  tnem  and  had 
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benefited  by  them  had  no  further  reasons  for  not  letting  the  story 
come  out  publicly. 

Year  after  year  we  pl^in  people  have  been  coming  to  committees  of 
the  Senate  and  House  asking  relief  from  conditions  which  are  a  dis- 
gi*ace  to  the  Republic  and  which  never  should  have  been  tolerated  in 
this  country.  The  people  have  long  known  and  testified  what  the  con- 
ditions have  been,  and  their  statements  have  had  such  full  corrobora- 
tion recently  that  their  case  is  completelv  established  beyond  refuta- 
tion. The  Commission  held  that  28  cents  was  a  reasonable  rate  from 
Chicago  to  New  York,  in  1892  the  published  rate  was  29  cents.  In 
1889  the  published  rate  was  13i  cents,  and  later  12  cents,  from  the 
Mississippi  River  to  New  York.  That  was  caused  by  competition 
between  carriers.    That  rate  is  to-day  18 J  cents. 

Now,  we  have  here  an  instance  that  when  the  rate  was  12  cents  and 
was  advanced  to  eighteen  and  a  half  cents  the  advance  was  ^eater 
than  shown  in  the  great  pools  to  which  I  have  referred,  in  which  the 
advance  was  only  50  per  cent,  which  seemed,  at  first  signt,  something 
that  no  traffic  could  bear  and  that  no  people,  no  committee,  no  Con- 
gress could  indorse,  and  yet  here  is  to-day,  just  instituted  yesterday, 
a  rate  more  than  50  per  cent  higher  than  the  rate  which  had  thereto- 
fore prevailed. 

The  Chairman.  What  did  you  say  was  the  rate  fixed  by  the  Com 
mission  as  a  reasonable  rate? 

Mr.  Chadwigs.  That  was  long  ago,  many  years  ago. 

The  Chairman.  In  1890? 

Mr.  Chadwick.  Yes,  sir;  in  1890. 

The  Chairman.  What  was  that  rate?    I  did  not  catch  it. 

Mr.  Chadwick.  That  rate  was  23  cents. 

Mr.  Mann.  Is  the  rate  of  eighteen  and  a  half  cents  a  reasonably 
high  rate? 

Mr.  Chadwick.  If  you  will  pardon  me,  Mr.  Mann,  I  am  not  going 
to  say  anything  about  unreasonably  high  rates. 

Mr.  Mann.  We  have  had  the  complaint  made  to  us  here  that  the 
grain  rate  was  too  low. 

Mr.  Chadwick.  Those  men  who  say  that  may  discuss  it  with  you, 
if  you  please. 

The  higher  rate  has  been  made  possible  by  the  combination  of  lines 
between  Chicago  and  the  seaboard.  The  !rennsylvania  has  acquired 
the  Baltimore  and  Ohio,  the  Norfolk  and  Western,  the  Chesapeake 
and  Ohio,  and  lines  north  of  the  Pennsylvania  have  come  mainly  under 
control  of  the  New  York  Central  and  Mr.  Morgan. 

A  year  ago  the  published  rate  on  grain  from  Chicago  to  New  York 
was  reduced  from  16  cents  to  13i  cents.  At  the  same  time  the  rail- 
roads agreed  to  charge  a  secret  rate  of  11  cents.  April  14,  1902,  the 
published  rate  was  advanced  from  13  cents  to  16  cents.  This  rate  they 
must  expect  to  maintain,  for  certain  of  the  most  important  lines  are 
under  injunction  to  maintain  the  published  rate.  Apparently  it  is  the 
intention  to  maintain  a  rate  5  cents  higher  this  season  than  last 
season  between  Chicago  and  the  seaboard. 

When  five  or  six  men  can  sit  down  in  New  York  and  determine  what 
the  freight  rate  shall  be  from  Kansas  City  to  the  Atlantic  seaboard, 
from  the  Mississippi  River  to  the  Atlantic  seaboard,  and  from  the 
grainfields  to  St.  Louis,  Chicago,  and  Duluth,  there  is  really  no  longer 
any  competition  in  the  transportation  of  grain,  and  thsbt  ^^ti^^^^qtcl  S& 
practically  here. 
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The  Vanderbilt  system,  although  not  here  in  detail,  the  Pennsyl- 
vania system,  as  I  term  it  one  system,  the  Gould  system,  the  Mor- 
gan-Hill system^  and  the  Harriman  system  I  have  here. 

These  are  the  important  independent  systems  which  constitute  in 
themselves — these  five  lines  or  five  combinations — all  the  railroad  lines 
in  the  country  which  it  would  be  necessary  to  acquire  to  have  absolute, 
complete  control,  and  a  monopoly  of  tne  railroads  of  the  country. 
Those  outside  are  the  following: 

The  Atehison,  Topeka  and  l^nta  Fe,  with  7,481  miles;  the  Chicago, 
Bock  Island  and  Pacific,  with  3,818  miles;  the  St.  Louis  and  San  Fran- 
cisco, with  2,887  miles;  the  Chicago,  Milwaukee  and  St.  Paul,  with 
6,451  miles,  and  the  Illinois  Central,  with  approximately  5,000  miles. 

I  will  file  all  these  papers  with  the  committee,  and  you  will  see  that 
the  round  figures  which  I  assume  of  100,000  miles  now  controlled  by 
5  men,  the  Vanderbilt  line,  comprising  about  20,000  miles;  the  Penn- 
sylvania system,  with  about  18,000  miles;  the  Gould  system  of  about 
16,000  miles;  the  Morgan-HiU  system,  including  the  Southern  Rail- 
way, with  about  37,000  miles,  and  the  Harriman  system,  with  about 
16,000  miles,  makes  up  this  total,  unless  the  Illmois  Central  was 
included  in  it,  which  I  prefer  not  to  include,  in  order  not  to  obfus- 
cate things  too  much: 

Miles. 

The  Vanderbilt  system 20,  OCX) 

Pennsylvania  system 18,000 

Gould  system 16,000 

Morg;an-Hill  (including  Southern  Railway,  controlled  by  Mr.  Moigan) 37, 000 

Harriman  system 17,000 

Total 108,000 

IHFOBTAMT  INDEPENDENT  BTerTEMB. 

Atchison,  Topeka  and  Santa  Fe 7,481 

Chicago,  Rock  Island  and  Pacific 3,818 

St  Louis  and  San  Francisco 2,887 

Colorado  and  Southern 1, 142 

Chicago,  Milwaukee  and  St  Paul 6,461 

Pere  Marquette 1,747 

Atlantic  doast  line 2,177 

Seaboard  Air  Line 2,600 

Plant  system ; 2,207 

New  York.  New  Haven  and  Hartford 2,038 

Boston  ana  Maine 3,338 

Illinois  Central 6,000 

Total  mileage 40,896 

VANDERBII/r  SYSTEM. 

New  York  Central  system  (including  the  main  line,  the  Beach  Creek,  the 
Fall  Brook,  the  MohawK  and  Malone.  the  New  York  and  Harlem,  the 

Roome,  Watertown  and  Ogdensbui^g,  tne  West  Shore,  and  many  others) .  3, 107 

Lake  Shore  and  Michigan  Southern 2,084 

Michigan  Central  (including  the  Canadian  Southern) 1, 635 

New  York,  Chicago  and  St  Louis  (Nickel  Plate,  including  the  Pittsburg  and 

Lake  Erie) 523 

Chicago  and  Northwestern  (including  the  Chicago,  St  Paul,  Minneapolis 

and  Omaha,  and  the  Fremont,  Elkhom  and  Missouri  Valley) 8, 769 

Cleveland,  Cincinnati,  Chicago  and  St  Louis  (Big  Four) 2,287 

Boston  and  Albany 394 

Lake  Erieand  Western 725 

Tata]  mileage 19,524 
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PSVNSTI'VAKIA  BT8TBM.  . 

Milei. 

Pennsylvania  Bailroad  (east  of  Pittsburg  and  Erie,  including  the  New  Jersey 
lines,  the  Allegheny  Valley  Railroad,  the  Philadelphia  and  Erie,  the 
Northern  Central,  and  many  others) 6, 630 

Pennsylvania  Railroad  (west  of  Pittsburg  and  Erie,  including  the  Pennsyl- 
vania Company,  the  Peoria  and  Western,  the  St.  Louis,  Vandaiia  and 
Terre  Haute,  the  Pittsburg,  Chicago,  Cincinnati,  and  St.  Louis,  the  Cleve- 
land, Akron  and  Columbus,  the  Grand  Rapids  and  Indiana,  and  others).      4,405 

Lon^  Island 391 

Baltimore  and  Ohio  (including  the  Cleveland,  Lorain  and  Wheeling,  the 
Baltimore  and  Ohio  Southwestern,  and  others) 4, 025 

Total  mileage 14,351 

GOULD  STSTBM. 

Controlled  by  the  Gould-Sage  interests: 

Missouri  Pacific  and  Iron  Mountain 5,372 

International  and  Great  Northern 891 

Wabash  (including  the  Wheeling  and  Lake  Erie,  and  the  Omaha  and 

St.  Louis) 2,968 

St  Louis  and  Southwestern i 1,293 

Texasand  Pacific 1,619 

Rockefeller  and  Gould  interests: 

Missouri,  Kansas  and  Texas 2,480 

Denver  and  Rio  Grande  ( including  the  Rio  Grande  Western) 2, 301 

Total  mileage 16,924 

HOROAN-HILL  STBT£M. 

Ck>ntrolled  jointly: 

Northern  Pacific  (which  owns  23,000,000  acres  of  land) 6,487 

Great  Northern 6,417 

Chicago,  Burlington  and  Quincy 8,171 

Erie 2,605 

Lehigh  Valley 2,178 

Ck)ntroll^  by  Mr.  Morgan: 

Philadelphia  and  Reading  (including  the  Central  of  New  Jersey) 1,677 

Hocking  Valley  (including  the  Toledo  and  Ohio  Central,  and  the 

Kanawha  ana  Michigan) 882 

Chicago,  Indianapolis  and  Louisville 546 

Southern  Railway  (including  the  Central  of  Georgia,  the  Alabama, 
Great  Southern,  the  Cincinnati,  New  Orleans  and  Texas  Pacific,  and 
the  Mobile  and  Ohio 10,627 

Total  mileage 37,590 

HARRIMAN  SYSTEM. 

Union  Pacific  (including  the  Southern  Pacific,  the  Oregon  Railroad  and 

Navigation  Company,  and  the  Oregon  Short  Line) 15,163 

Chicago  and  Alton 918 

Kansas  City  Southern 873 

Total  mileage 1 16,954 

While  the  powers  of  the  judiciary  should  not  be  conferred  on  the 
Commission,  it  may  safely  be  gmnted  the  right  to  arbitrate.  We 
consider  another  provision  absolutely  essential  to  reasonably  safe- 
guard the  interests  of  the  public  if  this  bill  shall  pass,  namely,  that  as 
the  Interstate  Commerce  Commission  is  composed  of  men  who  can 
have  no  personal  interests  in  the  matters  brought  before  them  under 
the  provisions  of  this  bill,  the  order  of  the  Commissiou  skowki  ^\axA 
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unless  and  nntil  it  be  suspended  or  revoked  by  the  circuit  or  other 
court  or  judge,  as  may  be  provided.  The  powers  of  tlie  Commission 
are  now  simply  advisory. 

For  the  first  ten  years  the  Conmiission  exercised  the  power  of  revis- 
ing rates,  which  proved  quite  satisfactory  to  the  country.  The  deci- 
sions of  the  Supreme  Court,  about  1897,  terminated  that  power.  The 
consequences  have  been  most  serious  during  the  succeeding  five  vears. 
Of  about  136  orders  made  by  the  Conmaission,  I  think  that  68  ox  them 
dealt  with  unjust  and  unreasonable  rates,  and  for  the  correction  of  such 
wrongs  1  have  not  been  able  to  learn  of  a  single  instance  where  the 
remeay  sought  has  been  obtained. 

If  bill  8337  is  to  become  substantially  the  law,  we  earnestly  hope 
and  recommend  that  it  be  amended  so  that  any  definite  order  made  by 
the  Commission,  and  provided  in  the  bill  as  printed,  shall  be  review- 
able by  but  one  particularly  designated  court  of  the  United  States, 
which  shall  have  jurisdiction  in  all  parts  of  the  United  States  and  Ter- 
ritories, or  shall  be  reviewable  by  one  particularly  designated  judge 
of  some  court  of  the  United  States,  who  shall  have  the  same  jurisdic- 
tion, for  the  reviewing  and  passing  on  such  orders,  so  that  all  causes 
which  shall  be  heardunder  the  act  may  have  the  benefit  of  expert 
service  of  the  highest  order. 

The  railroads  ask  for  protection  against  each  other.  Are  they  not 
willing  that  the  public  be  granted  a  similar  protection  against  the  rail- 
roads themseves?  Why  not?  My  personal  experience  with  railroad 
managers  has  led  me  to  believe  that  individually  thej  are  the  peers  of 
any  class  in  the  Republic.  Why  should  they  collectively  take  any  dif- 
ferent course  than  each  would  pursue  of  his  own  volitioir  individually  ? 
I  am  not  willing  to  concede  that  the  tariff  rates  of  freight  on  gi-ain  of 
late  have  been  or  now  are  too  high,  nor  do  I  complain  that  the  differ- 
ent railroads,  even  in  this  period  of  commercial  activity  and  admitted 
prosperity,  are  collecting  more  pay  for  their  services  than  honestly 
may  be  defended  as  fair  and  reasonable;  for  surely  profits  may  be  had 
more  easily  and  paid  with  better  grace  in  prosperous  than  in  pinching 
times. 

A  crying  and  annoying  evil,  which  works  hardship  in  many  cases 
and  seems  to  be  indefensible,  is  the  irregular^  heterogeneous  classifica- 
tion of  freight,  and  in  this  dav  of  organization  and  method  it  seems 
strange  that  it  has  not  heretofore  been  regulated. 

Whenever  any  bill  is  passed,  it  should  provide  protection  for  the 
carriers  and  the  public  by  making  it  a  misdemeanor,  punishable  by  an 
exemplary  fine,  for  any  person  acting  as  principal  or  otherwise  to 
obtain  transportation  at  l^s  than  tariff  by  misrepresentation  of  classi- 
fication, weight,  character,  or  any  other  fraudulent  means. 

As  stability  of  rates,  when  fair,  is  a  great  desideratum,  the  orders  of 
the  Interstate  Commerce  Commission  snould  be  continued  in  force  and 
obeyed  for  two  years  from  the  time  they  become  originally  operative 
and  observed.  The  people  are  here  again  with  a  bill— those  same  peo- 
ple who  have  been  here  time  and  again — seeking  relief  of  evils  which 
are  now  undenied  and  undeniable.  It  may  seem  strange  that  they  con- 
tinue to  come  again  and  again,  but,  as  you  well  know,  they  have  no 
hope  save  in  you,  you  who  stand  morally  pledged  to  do  the  fair  things 
the  reasonable,  the  proper,  the  possible  thing;  the  thing  that  is  right 
for  the  whole  community  of  interests — ^trade,  producer,  consumer, 
shippers,  carriers. 
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I  now  wish  to  say  a  word  on  recent  conditions  in  the  Southwest. 
Evidence  was  recently  made  public  showing  the  following  state  of 
affairs:  That  Richardson,  of  Chicago,  operating  grain  elevators  and 
doing  a  grain  business  on  the  Santa  Fe  system,  and  Kobinson,  of  Kansas 
City,  operating  in  ^rain  on  the  Missouri  system,  partially  in  the  same 
territory,  each  received  from  their  respective  railroads  a  private,  and 
to  all  intents  and  purposes  a  secret,  relmte  of  6  cents  per  hundred,  and 
that  the  Santa  Fe  authorized  and  employed  the  register  of  concerns  to 
purchase  the  grain  at  certain  stations,  paying  to  them  a  stipulated 
Drokerage  for  liandling  the  grain  for  the  account  of  the  Santa  Fe, 
which  thus  depai*ted  from  its  proper  functions  as  a  common  carrier, 
and  thereby,  instead  of  performing  its  duty  as  a  servant  of  the  public, 
became  the  competitor  of  those  legitimately  so  trading,  engrossing 
their  business. 

This  seems  to  me  one  of  the  most  flagrant  of  all  the  numerous 
instances  of  wrongdoing  on  the  part  of  the  railroad  fraternity  which 
has  come  to  my  attention. 

It  is  of  little  use  to  bring  to  your  notice  any  facts  whatever,  unless 
this  one  case  makes  upon  you  the  impression  that  it  should.  Your 
honorable  chairman  asked  yesterday  that  some  facts  be  laid  before 
this  committee  in  lieu  of  argument,  and  I  therefore  take  an  early 
opportunity  to  apprize  you  of  this  one  fact,  which,  it  seems  to  me, 
unless  promptly  checked  by  legislation  which  will  check,  foreshadows 
practices  by  the  common  aimers  which  can  not  fail  to  produce  the 
most  deplorable  results.  What  will  happen  if  the  railroads  go  on  and 
engross  the  business  of  the  iron  dealer,  the  coal  dealer,  the  lumber 
dealer,  and  so  on,  as  they,  in  the  instance  cited,  have  treated  the  grain 
men  in  the  territorv  named  ?    Anarchy  is  the  answer. 

In  supix)i-t  of  what  I  have  said  here  I  will  say  that  this  evidence 
was  taken  by  the  Interstate  Commerce  Commission  in  public  hearing 
at  St.  Louis,  Chicago,  and  Kansas  City,  within  the  past  few  months, 
and  can  be  learned  from  their  reports  or  their  notes. 

Devices  for  evading  the  interstate-commerce  law  have  been  abundant 
in  the  pa«t,  and  as  fast  as  one  is  uncovered  and  corrected,  wholly  or  in 
part,  a  new  device  has  been  found,  and  who  can  say  when  and  where 
the  end  will  be?  Probably  you,  each  of  you,  know  more  than  I  do  of 
this  question  of  the  regulation  of  common  carriers,  and  I  do  not  doubt 
that  you  know  that  the  abuses  of  this  ought  to  be  evaded,  and  that  we 
ought  to  obtain  from  you  at  the  earliest  possible  day  a  full  measure 
of  relief  from  discrimination.  I  Am  not  prepared  to  indorse  any  propo- 
sition to  confer  upon  any  commission  whatever  the  power  to  primarily 
institute  and  make  ^^just  and  reasonable  rat^." 

It  seems  to  me,  however,  that  it  is  entirely  proper  and  right  that 
the  Conmnission  may  examine  into  all  the  conditions  surrounding,  per- 
taining to,  affecting,  or  affected  by  any  rates  or  practices  which  may 
be  established  by  carriers,  and  if  after  a  full  hearing  the  Commission 
finds  grounds  on  which  they  consider  an  order  justifiable,  then,  as 
arbitrators,  the  order  of  the  Commission  should  stand  until  or  unless 
revoked  by  the  court  of  review,  for  the  making  of  a  rate  or  the  prac- 
tice by  the  railroads  is  necessarily  in  the  first  instance  ex  parte  and 
should  not  stand,  unless  confirmed  by  the  arbitrator,  the  Commission. 
Belief  from  the  evils  of  discrimination  of  every  kind  and  degree,  relief 
from  the  evils  of  unreasonably  high  rates,  and  to  secure  the  benefits 
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of  uniform  rates  are  what  we  intend  to  seek  through  the  Nelson* 
Corliss  bill. 

This  is  our  charter  to-day,  and  we  think  that  the  bill  will  accomplish 
the  end  sought,  but  if  it  will  not  accomplish  that,  show  us  how  to 
amend  it,  so  that  justice  may  be  done  the  public  and  the  railroads 
alike,  and  you  will  confer  an  inestimable  boon  on  millions  who  are 
affected  by  the  matters  under  discussion. 

I  have  the  honor  to  represent  before  you  the  most  important  com- 
mercial organization  in  tne  world;  an  organization  comprised  of  busi- 
ness men,  merchants  in  and  about  Chicago,  and  in  all  parts  of  the 
country,  and  also  in  those  countries  which  are  in  close  commercial 
touch  with  the  United  States.  The  vessel  and  the  railroad  interests 
are  strongly  represented  in  our  membership,  as  well  as  all  the  impor- 
tant banks  and  kindred  interests.  We  are  m  close  tou<.*h  with  all  the 
agricultural  interests  of  the  continent,  and  may  fairly  claim  to  know 
and  reflect  the  crying  needs  of  the  people,  and  this  we  intend  to  do, 
and  believe  we  are  now  doing. 

Year  in  and  year  out,  for  more  than— think  of  the  time  the  country 
has  suffered — more  than  thirty  years,  for  the  Chicago-Omaha  pool  was 
formed  in  1870,  and  was  grinding  on  like  the  car  of  Juggernaut  in  full 
vigor  thirty  years  ago.  The  public  has  carried  this  old  man  of  the  sea 
on  its  shoulders  through  a  generation.  This  is  no  dream,  for  the  vast 
volume  of  evidence  given  before  the  committees  of  Congress,  before 
the  Commission,  before  the  courts,  is  perhaps  so  small  in  proportion 
to  the  amount  that  would  be  forthcoming  should  every  man  tell  what 
he  knew  about  railroad  discrimination,  as  to  constitute  but  an  insig- 
nificant per  cent  of  the  whole,  but  yet  what  a  mass  of  testimony  has 
been  printed  upon  these  subjects. 

Our  pnn^er  is  before  you.  You  are  the  only  people  who  can  assist 
us  at  this  stage  of  the  proceedings;  vou  are  the  people  on  whom  rests 
the  responsibility  for  withholding  from  the  people  their  rights  and 

f  ranting  to  the  i-ailroads  the  privileges  which  they  deserve  to  enjoy, 
ew,  if  any,  will  complain  that  the  people  have  not  done  their  duty 
fully. 

Of  the  bills  proposed,  of  the  three  or  four  which  have  been  intro- 
duced, we  indorse  the  Corliss  bill.  We  have  been  in  hopes  that  sonie 
action  would  be  taken  by  which  the  members  of  the  Interstate  Coni- 
merce  Commission  would  not  be  left  dependent  upon  the  fortune  of 
political  parties.  Give  us  the  best  courts  possible,  give  Congress  a 
fair  bill,  practically  what  the  railroads  honestly  know  they  need,  and 
what  the  public  has  a  right  to  regard  as  reasonable  safeguards. 

I  have  not  anything  further  to  say,  Mr.  Chairman,  but  I  am  ready  to 
answer  any  questions  1  can  answer,  and  those  that  I  can  not  answer  at 
present  without  having  additional  information  or  without  giving  the 
matter  particular  thought  I  will  not  try  to  answer.  1  will  be  here  in 
town  a  day  or  two,  and  if  you  choose  to  hear  me  again  I  will  try  to 
answer  them  then. 

STATEMENT  OF  ME.  CHAELE8  BOTES  CHADWICK. 

Mr.  Chadwick.  Mr.  Chairman,  1  want  Just  one  word.  I  repr^ent 
the  Manufacturers'  Association  of  New  York.  The  Manufacturers' 
Association  of  New  York,  Mr.  Chairman,  is  a  representative  body  of 
a  very  large  number  of  industries,  as  you  are  aware.     We  have  regu- 
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lar  monthly  hearings,  and  all  matters  of  importance  that  relate  to  the 
interest  of  the  country  come  to  our  organization  through  its  committee. 
This  bill  which  is  before  you  was  referred  to  the  committee  on  legis- 
lation and  reported  favorably  to  the  Manufacturers'  Association,  and 
by  a  unanimous  vote  was  approved,  and  I  was  appointed  as  a  delegate 
from  that  organization  to  appear  before  you  in  the  interests  of  that 

I  do  not  think  it  is  necessary  for  me  to  enter  into  any  argument  in 
favor  of  it.  All  possible  arguments  have  been  presented  to  you  here 
this  morning  very  fully,  and  I  presume  that  you  have  heard  them 
before,  and  it  is  smiply  in  the  interest  of  common  sense  and  fair  deal- 
ing, it  seems  to  us,  that  this  bill  should  be  passed.  We  feel  that  there 
should  be  some  organization  with  power,  not  an  advisory  board,  but 
an  organization  wim  power,  to  give  immediate  relief  when  the  necessity 
arises. 

The  delay  arising  from  Utigation,  as  you  know,  covers  a  period  of 
sometimes  a  number  of  years.  Conditions  change,  and  it  is  very  nec- 
essary that  when  a  particular  condition  arises  it  should  be  met  at  that 
time,  and  in  the  interest  of  the  community  at  large  should  be  adjudi- 
cated upon;  and  if  the  body,  the  organization  which  has  this  power, 
fails  or  does  wrongly,  as  we  unders^nd  under  the  provisions  of  this 
bill,  the  remedy  is  nad  through  the  court. 

The  bill  seems  to  us  eminently  fair.  It  is  to  the  interest  of  every 
person  in  the  community.  We  feel  that  all  should  be  treated  alike — 
the  small  town,  the  large  town;  the  small  dealer,  the  large  dealer. 
In  our  business  interests^  which  spread  all  over  the  United  States,  we 
have  come  into  contact  time  and  time  again  with  great  injustices. 

We  feel  that  this  bill  will  meet  those  injustices  and,  so  far  as  it  is  pos- 
sible within  the  limits  of  human  nature,  settle  them  satisfactorily  and 
wisely  and  intelligently. 

I  do  not  know  that  1  need  to  say  anything  further  except  to  inform 
you,  as  I  have,  that  that  is  the  feeling  of  our  organization  and  that  we 
hope  the  bill  will  pass. 

The  Chairman.  We  can  give  you  more  time  to-morrow,  if  you  so 
desire. 

Mr.  Chadwick.  Thank  you. 

Thereupon  the  committee  adjourned  until  to-morrow,  April  16, 
1902,  at  10.80  o'clock  a.  m. 


Washington,  D.  C,  April  16^  190S. 

STATEHBHT  OF  HB.  C.  H.  CHADWICK,  OF  NEW  YOEE— Continued. 

Mr.  Chadwick.  Mr.  Chairman  and  gentlemen  of  the  committee,  this 
bill  appeals  to  our  organization  for  the  reason  that  it  seems  an  intent  to 
perfect  the  original  measure  which  was  intended  to  clothe  the  Inter- 
state Commerce  Commission  with  mandatory  powere.  As  we  under- 
stand it,  the  decision  of  the  Supreme  Court  of  the  United  States  found 
that  the  law  was  not  far-reaching  in  that  direction,  and  this  amendment 
seems  to  me  to  be  intended  to  cover  the  defects  of  the  law. 

It  would  seem  to  me  that  if  a  commission  is  to  be  of  any  benefit 
whatever,  it  should  have  a  certain  amount  of  power,     A.  <io\»xs!i\&«v<ci\i 
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which  is  advisory  in  its  character,  and  which  is  supposed  to  regulate 
such  vast  interests  as  the  interstate  commerce  of  the  United  States, 
should  not  be  limited,  and  we  have  felt  that  for  that  reason  it  was  very 
wise  to  amend  the  law. 

In  Brooklj^n  we  have  had  some  bitter  experiences  in  regard  to 
transportation.  We  have  in  that  city  a  rapid  transit  company  con- 
trolling the  entire  service  of  the  city,  havmg  a  population  oi  over 
1,000,000  and  that,  in  connection  with  the  congestion  upon  the  bridge, 
hais  developed  in  the  borough  of  Brooklyn  a  committee  of  60,  which 
has  endeavored  for  the  last  two  years,  as  far  as  possible,  to  regulate  the 
had  conditions  existing  there.  We  have  an  advisory  commission,  but 
it  has  no  power  whatever,  and  we  have  a  bridge  commissioner,  and  we 
have  had  him  appear  before  us  and  before  the  city  authorities  for  the 
liist  two  years.  We  have  been  working  along  that  line,  but  have 
accomplished  nothing.     The  conditions  there  are  intolerable. 

In  the  development  of  the  resources  of  the  country  there  come  times 
when  capital  will  be  invested  in  certain  localities  and  vested  interests 
will  be  developed.  People  will  gather  together  in  places  for  the  pur- 
pose, perhaps,  of  operating  factories,  and  flourishing  villages  may  be 
constructed,  depenaing,  of  course,  upon  the  transportation  facilities 
that  are  afforded  for  the  incoming  and  outgoing  products  of  such  fac- 
tories. Then  a  time  comes  when,  for  reasons  that  appeal  to  the  rail- 
roads, a  change  is  made.  Trains  are  taken  off  and  other  things  are 
done  to  injure  such  a  village,  and  it  has  practically  no  redress.  Of 
course  we  can,  as  has  been  steted,  go  to  the  courts  and  ask  for  relief;  but 
that  takes  time,  and  this  relief  is  sought  to  cure  conditions  which  exist 
now.  That  seems  to  me  to  be  vital.  It  is  a  relief  which  gives  damage 
for  injury  done  for  the  time  being,  but  it  does  not  provide  for  con- 
tinuous relief. 

This  Interstate  Commerce  Commission  was  organized  for  the  pur- 
pose of  changing  the  conditions  which  have  arisen,  after  having  inves- 
tigated the  subject  thoroughly  and  having  the  evidence  before  it,  and 
to  thus  be  enabled  to  provide  relief  which  shall  be  continuous  and 
upon  which  all  can  depend.  It  seems  to  me  that  that  is  the  vital  point 
in  the  whole  thing.  Of  course  we  will  have  the  right  to  bring  suit 
against  individuals,  and  in  such  cases  we  can  get  certain  relief,  but  it 
is  a  relief  in  dollars  and  cents  for  past  damages.  The  vital  point  is  to 
get  justice  and  have  fair  play  for  all  parties  interested,  in  order  that 
we  can  depend  upon  certain  conditions  and  have  those  conditions 
remain  practically  unchanged. 

We  have  on  our  rivers  large  boats  and  small  boats,  schooners  and 
sailboats,  and  thej  have  a  right  of  way.  There  is  an  opportunity  for 
each  boat  to  avail  itself  of  the  use  of  that  river  and  to  know  what  it 
can  depend  upon.  A  common  carrier  should  be  placed  in  that  cate- 
gory, and  we  who  have  been  coming  before  this  committee  for  so  long 
feel  that  we  ought  to  have  a  regular  and  fair  rate  of  service  on  the 
i*ailroads  and  that  there  should  be  no  discrimination  in  favor  of  one 
party  against  the  other.  That,  it  seems  to  me,  is  the  vital  point  in 
this  matter;  and  for  that  reason  we  feel  that  it  would  be  but  common 
sense,  fair  and  equitable,  that  we  should  have  it. 

Mr.  Richardson.  Is  it  not  a  fact  that  the  main  complaint  you  have 
against  the  railroads  is  the  matter  of  injustice  on  rebates} 

Mr.  Chadwick.  That  is  one  of  them. 
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Mr.  BiGHABDSON.  Is  it  not  true  that  that  is  the  principal  discrimi- 
nation that  is  made? 

Mr.  Chadwick.  That  is  one  of  them,  and  it  may  be  that  the  major 
complaints  come  from  that  cause. 

Mr.  Richardson.  That  being  secret,  are  you  going  to  reach  that  by 
law? 

Mr.  Chadwick.  If  you  have  an  organization  with  power  to  enact 
penalties,  you  are  in  a  better  position  to  reach  them. 

Mr.  Richardson.  And  why  ? 

Mr.  Chadwick.  You  will  have  to  depend  upon  the  general  situation 
and  the  character  of  the  men;  their  intelligence,  ability,  etc.  You  are 
always  working  against  the  limitations  of  human  nature;  and  the  main 
point  is  to  secure  that  particular  measure  which  will  under  all  the  cir- 
cumstances give  the  best  result  I  do  not  think  that  even  this  measure 
will  be  an  entire  cure  for  all  our  troubles,  because  we  all  have  a  desire 
for  riches,  and  we  have  favoritism  to  contend  with. 

The  Chairman.  Have  you  given  any  thought  to  the  effect  that  it 
might  have  on  the  future  construction  of  railroads?  Would  you  go 
into  the  business  of  putting  large  amounts  of  capital  into  them  when 
you  knew  that  there  was  a  commission  whose  action  might  be  detri- 
mental to  them,  and  which  might  arbitrarily  say  whether  or  not  they 
should  be  profitable? 

Mr.  Chadwick.  I  think  so.  I  think  we  invest  in  bad  bank  stocks 
and  a  number  of  things  where  we  depend  upon  the  good  sense  and 
ability  of  the  directors. 

The  Chairman.  Those  are  parties  in  interest.  They  are  identical 
with  you. 

Mr.  Chadwick.  That  is  true. 

The  Chairman.  Would  you  be  willing,  to  establish  a  private  business 
which  would  be  subject  to  the  arbitrary  decision  of  a  commission? 

Mr.  Chadwick.  We  have  done  that  already  in  our  courts.  They 
have  no  interest  whatever  in  our  affairs;  and  men  do  not  hesitate  to 
enter  into  all  sorts  of  business  engagements  knowing  that  many  of 
them  will  be  subjected  to  the  adjudication  of  the  courte. 

The  Chairman.  That  is  true;  but  you  have  the  power  to  go  to  the 
court  of  last  resort,  and  to  have  complete  investigation,  and  no  judg- 
ment is  made  effective  until  after  trial  is  had. 

Mr.  Chadwick.  Is  not  that  provision  in  this  bill? 

Mr.  Richardson.  No,  no. 

The  Chairman.  No.  Under  the  terms  of  this  bUl,  the  judgment 
would  go  into  effect  while  the  trial  is  going  on. 

Mr.  Chadwick.  Yes;  but  there  would  l^  appeal  to  the  circuit  court. 

The  Chairman.  But  in  the  meantime  the  judgment  is  going  to  be 
executed. 

Mr.  Chadwick.  That  is  only  temporary.  We  have  that  condition 
now.  If  I  engage  a  carpenter  to  do  wort  on  my  house  and  through 
forgetfulness  or  neglect  or  for  any  other  reason  I  fail  to  meet  his 
bill  when  it  becomes  due  he  can  get  a  lien  upon  my  property. 

Mr.  Davis.  But  you  can  suspend  that  judgment  by  going  into  court. 

Mr.  Chadwick.  But  I  have  got  to  fight  it. 

Mr.  Adamson.  Would  you  put  the  power  into  the  law  to  say  what 
that  carpenter  should  charge  you? 

Mr.  Chadwick.  I  think  the  conditions  are  a  little  different  in  the 
two  cases. 
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The  Chairman.  We  will  be  glad  to  hear  you  upon  that  point. 

Mr.  Chadwick.  What  I  am  saying  are  simply  the  points  which  come 
to  my  mind.  The  only  thing  that  1  would  lite  to  say  upon  that  point 
is  that  it  seems  to  me  a  common  carrier  is  different  from  a  man  who  is 
engaged  in  the  ordinal  y  business  affairs  of  life.  The  common  carrier 
has  had  conferred  upon  it  certain  peculiar  rights.  In  New  York  we 
have  given  certain  corporations  franchises  which  give  those  corpora- 
tions opportunities  to  earn  immense  sums  of  money,  and  we  have  been 
making  an  effort,  which  finally  culminated  in  law,  that  those  franchises 
should  be  taxed.  That  is  right  alon^  this  line,  and  I  contend  that  the 
common  carrier  is  contradistinguished  from  a  man  in  ordinary  business 
affairs.  I  do  not  know  that  that  is  true,  and  I  do  not  know  how  it  may 
strike  you,  but  it  is  the  best  answer  I  can  give  you. 

Mr.  KicHARDSON.  Your  idea  is  that  the  railroad  is  performing  a 
governmental  service? 

Mr.  Chadwick.  Yes.  More  than  that,  it  is  performing  a  special 
function  for  the  public. 

Mr.  Richardson.  And  you  think  it  ought  to  be  held  up  to  some 
standard  for  such  service,  just  as  if  the  Government  were  rendering 
the  service? 

Mr.  Chadwick.  Substantially.  Their  situation  is  a  peculiar  one, 
and  it  is  different  from  the  ordinary  business.  That  is  a  point  which 
it  seems  to  me  is  important. 

STATEMENT  OF  ME.  DAVID  BIHOHAM,  CHAIEMAH  OF  THE  DI8- 
CBIMINATION  COMMITTEE  OF  THE  HEW  YOEE  PBODTTCE 
EXCHANGE. 

Mr.  Bingham.  Mr.  Chairman  and  gentlemen  of  the  committee,  the 
chairman  of  our  produce  exchange  has  just  come  out  of  a  tight  before 
the  New  York  legislature,  which  affects  us  a  little  more  than  the  Inter- 
state Commerce  Commission  does,  because  the  great  bulk  of  our  grain 
comes  from  Buffalo.  New  York  State  has  grown  by  reason  or  the 
building  of  the  Erie  Canal,  and  if  it  is  to  retain  its  suprenaacy  it  will 
be  by  the  enlargement  of  that  canal  and  not  by  appealing  to  the  legis- 
lature, as  we  think,  because  the  rapacity  of  the  railroads  will  all  the 
time  crowd  us  in  regard  to  rates  so  that  we  can  not  live. 

I  am  specially  charged  to  present  this  memorial  to  this  conmaittee, 
and  as  it  is  quite  shoi^,  I  will  read  it: 

The  provisions  of  these  bills  are  identical,  and  their  object  is  to  confer  upon  the 
Interstate  Commerce  (Commission  powers  which  will  make  operative  the  interstate- 
commerce  act  as  originally  enacted  by  Congress  and  to  make  effective  the  orders  of 
the  Commission  for  the  correction  of  abases  which  exist  in  interstate  commerce,  espe- 
cially unjust  discrimination  against  individuals,  firms,  corporations,  and  localities. 
The  phraseology  of  the  original  interstate-commerce  act,  as  interpreted  by  the  Supreme 
Court  of  the  Luited  States  in  various  decisions,  has  been  found  insufficient  to  give 
effect  to  its  purpose. 

Under  the  act  as  it  now  exists  the  orders  of  the  Commission  can  only  be  rendered 
effective  by  a  judgment  of  the  United  States  courts,  and  when  application  for  such 
judgment  is  made  the  findings  and  decitsions  of  the  Commission  are  prima  facie  only 
and  the  railroad  companies  have  the  right  to  offer  testimony  de  novo  ui)on  the  sub- 

i'ect.  The  result  of  this  condition  of  the  law  is  that  important  evidc^nce  is  often  with- 
leld  from  the  Commission  and  reserved  to  be  offered  for  the  first  time  in  court.  The 
pending  amendments  provide  a  carefully  drawn  remedy,  which  gives  effect  to  the 
administrative  orders  of  the  Commission  while  securing  to  the  defendants  the  right 
of  appeal  to  the  United  States  circuit  court  and  the  Supreme  Court.  The  bill  pro- 
vides that  the  orders  of  the  Commission  shall  be  reviewed  upon  the  evidence  upon 
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which  the  Commission  acted,  except  that  in  certain  circomstancee  additional  evidence 
may  be  taken,  but  this  right  is  so  guarded  as  to  prevent  its  becoming  an  abuse. 

These  amendments  do  not  confer  upon  the  Ck>mmis8ion  any  general  rate-making 
power;  this  power  is  still  left  with  the  common  carriers.  The  pending  bills  seek  to 
^ve  the  Commission  power  to  correct  rates  when  they  have  been  shown  by  judicial 
mvestigation  to  be  unreasonable,  unlawful,  or  discriminative,  the  orders  of  the  Com- 
mission to  be  obligatorv  only  for  a  period  of  two  years. 

As  a  substitute  for  the  imprisonment  penalties  of  the  existing  act,  fines  are  pre- 
scribed varying  from  $1,000  to  $20,000,  with  the  view  of  &u;ilitatmg  the  production 
of  evidence  ana  the  more  effective  enforcement  of  the  penal  provisions  of  the  act. 

That,  in  substance,  is  all  the  Produce  Exchange  desires  specially  to 

E resent  to  this  committee.  As  you  know,  in  New  York,  as  I  said 
efore,  we  get  a  very  large  amount  of  our  produce  by  water.  What 
we  get  by  rail  comes  very  largely  from  Buffalo,  ana  there  we  have 
what  is  known  as  the  Trunk  Line  Association.  The  Trunk  Line  Asso- 
ciation, gentlemen,  get  together  and  they  apportion  the  amount  of  traf- 
fic each  railroad  is  aUowed  to  carry  from  Buffalo  to  New  York.  For 
example,  they  say  the  Lackawanna  Road  will  carry  6i  per  cent;  the 
Lehigh  Valley  Rairoad  will  carry,  say,  15  per  cent;  the  New  York 
Central  Railroad  so  much,  and  so  they  divide  it  all  out.  When  a  rail- 
road reaches  its  j^ercentage  it  has  got  to  stop  and  carry  no  more  until 
some  railroad  which  is  behind  has  caught  up. 

For  example,  along  in  November,  just  a  little  while  before  the  clos- 
ing of  the  canal,  a  friend  of  mine  had  some  Indian  corn  in  Buffalo. 
He  wanted  to  bring  it  down  to  New  York.  The  agent  of  the  Trunk 
Line  Association  said  to  him:  '^You  must  brin^  that  over  the  New 
York  Central  Railroad."  He  went  to  the  New  York  Central  and  he 
said:  ''Can  we  have  cars  to  move  that  corn?"  Thev  said:  "Yes;  but 
it  will  be  two  or  three  weeks  before  we  can  give  tnem  to  you."  He 
said :  ''I  want  to  move  it  for  a  steamer  going  in  November."  "  Well," 
said  the  New  York  Central  man,  '*  You  will  have  to  take  your  chance." 
He  went  to  the  Lehigh  Valley  Railroad;  he  asked  them  whether  they 
had  any  cars.  ''Yes,"  they  replied,  "We  have  plenty  of  cars." 
"  Will  you  take  that  grain  ?"  said  my  friend.  "  We  can  not,  unless  you 
get  permission  from  the  association." 

He  could' not  get  permission  from  the  association  to  allow  the  Lehigh 
Valley  Railroad  to  carry  that  grain,  although  that  railroad  had  the 
cars.  The  New  York  Central  Railroad  was  playing  the  dog  in  the 
manger,  and  the  result  of  it  was  that  he  had  to  get  that  grain  i>rought 
by  canal  and  take  the  chances  of  its  arriving  in  time. 

Those  are  the  conditions  which  we  find  to  be  almost  intolerable. 

The  Chairbian.  Would  not  tiiat  be  a  subject  for  regulation  by  the 
legislature  of  New  York?  Both  points — ^the  point  of  shipment  and 
the  point  of  destination — were  in  New  York  in  that  case. 

Mr.  Bingham.  That  is  why  we  went  to  the  State  of  New  York,  Mr. 
Chairman;  but  the  fact  being  that  the  railroads  from  Buffalo  to  New 
York,  with  one  exception,  pass  through  New  Jersey,  the  Interstate 
Commerce  Commission  claim  that  this  is  interstate  commerce.  In 
New  York  they  claim  it  is  not  interstate  commerce  when  it  suits  them, 
and  in  most  cases  it  suits  them  that  way.  They  say,  "We  will  not 
file  our  tariffs,"  and  I  believe  they  do  not  file  them.  But  make  an 
arrangement  with  the  New  York  Central  for  grain  from  Buffalo  to 
New  York.  They  may  send  it  by  the  Central.  In  that  case  it  is  New 
York  State  traffic.  But  if  they  send  it  by  the  Western  route,  then 
is  interstate  traffic,  as  it  suits  tnem. 

i-o  L 9 
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Those  are  the  conditions  under  which  we  are  seeking  to  get  a  rem- 
edy. We  do  not  think  ourselves  that  if  this  bill  is  passed  we  will 
have  the  commercial  millennium  right  away,  and  we  do  not  think  if  it 
is  defeated  the  United  States  is  going  to  the  dogs  at  once,  but  we 
think  it  would  afford  a  substantial  relief  to  have  it  passed.  We  have 
not,  either,  the  same  great  objection  to  what  is  known  as  pooling  that 
has  been  aeveloped  before  tnis  committee.  We  think  that  some 
arrangement  mi^ht  fairly  be  reached  which  would  permit  the  railroads 
to  go  into  some  kind  of  an  agreement  to  regulate  rates.     You  heard 

Sesterday  that  five  men — they  are  not  Chicago  men,  by  the  way,  but 
[ew  York  men — control  practically  all  the  railroads  in  the  United 
States.  As  those  railroads  are  consolidated  into  large  companies  ^ou 
can  readily  understand  that  this  question  of  individual  discriminations 
will  rapidly  be  eliminated. 

Competition  is  all  very  well  where  this  little  railroad  is  run  in  com- 
petition with  that  little  railroad  and  the  competition  exists  largely  by 
giving  rebates;  but  destroy  that  competition  and  the  little  man  who 
was  a  very  important  man  in  the  little  railroad  ceases  to  have  the 
importance  in  the  big  combination.  The  Senator  from  Rhode  Island 
is  a  very  big  man  in  Rhode  Island,  but  spread  him  over  the  United 
States  and  he  is  very  thin.  This  man  down  here  who  now  gets  these 
favors  from  the  little  railroad  when  it  is  absorbed  in  the  big  railroad 
won't  be  able  to  get  them. 

Mr.  RiCHABDSON.  The  combination,  then,  is  the  manner  in  which  you 
reach  the  trouble  of  rebate? 

Mr.  Bingham.  As  between  individuals,  we  think. 

Mr.  RiCHABDSON.  Individual  rebates! 

The  Chaibman.  In  your  jud^ent  that  would  obliterate  discrimina- 
tions as  to  localities  as  well  as  individuals? 

Mr.  Bingham.  No,  sir;  that  is  as  to  individuals.  New  York  does 
not  come  now  with  any  particular  complaint  of  discriminations  against 
individuals.  We  are  treated  pretty  much  alike  there,  because  the  rail- 
roads are  pretty  large  corporations  and  nobody  has  got  the  pull.  It 
is  the  pull  everywhere  that  brings  the  rebate.  A  man  who  has  a  pull 
goes  to  a  small  railroad.  He  gets  a  pass  and  gets  all  sorts  of  favors. 
But  when  it  comes  to  a  large  combination,  such  as  the  Pennsylvania 
Railroad  Company,  I  do  not  think  an^^one  would  charge  the  Pennsyl- 
vania Railroaa  Company  with  discriminating  in  favor  of  individuals. 

We  complain,  of  course,  as  to  discriminations  as  regard  localities. 
That  has  been  our  fight  before  the  New  York  State  legislature.  And, 
by  the  way,  it  may  be  a  matter  of  interest  to  this  committee  to  know 
that  the  bill  which  we  introduced  into  the  New  York  legislature  con- 
tains certain  provisions,  and  that  with  one  exception  every  provision 
that  we  askea  for  in  that  bill  was  granted  to  us  by  the  Trunk  Line 
Association.  They  conceded  all  our  requests,  so  that  as  it  stands 
to-day  these  arrangements  with  the  railroad  are  very  fair.  But  we 
would  like  to  have  that  fixed.  You  do  not  know  when  they  will  go 
back  on  you. 

Every  country  in  thQ  world,  including  this  one,  has  found  it  neces- 
saiy  for  the  supreme  power  to  regulate  railways — extending  from 
Austria,  which  owns  its  railroads,  to  Great  Britain,  which  simply  uses 
some  regulation.  The  principle  for  which  we  are  contending  to-day  is 
one  for  which  we  contended  for  ten  years,  and  which  brought  the 
original  interstate-commerce  law.    When  we  got  that  law  and  got  that 
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Commission  we  thought  that  we  eot  everything  we  wanted.  It  has 
taken  us  fifteen  years  to  find  out  tnat  we  got  nothing.^  The  railroads 
have  found  a  hole  in  this  law  through  which  they  can  drive  their  coach 
and  four.  We  find  it  is  of  no  practical  benefit- to  us.  The  New  York 
Produce  Exchange  has  spent  about  $10,000  to  have  the  Interstate 
Commerce  Commission  investigate  a  case. 

We  would  not  spend  7,000  cents  now  to  bring  any  complaint  before 
them;  it  would  not  be  of  any  use.  They  have  no  au  hority  to  enforce 
their  decisions.  That  is  the  weak  point  of  the  law.  What  is  the  use 
of  giving  a  commission  power  to  investigate  and  then  not  give  it  any 
power  to  enforce? 

Mr.  Richardson.  You  make  the  Commission,  then,  supreme  and 
arbitrary,  give  it  an  arbitrary  power  to  render  a  judgment  at  once? 

Mr.  Bingham.  Yes. 

Mr.  Richardson.  And  enforce  it! 

Mr.  Bingham.  Yes. 

Mr.  Richardson.  And  then  afterwards  try  the  case  in  the  higher 
court? 

Mr.  Bingham.  Yes,  sir.  Then  we  put  the  railroad  companies  in 
this  position;  that  they  will  have  to  do  the  running  before  this  body. 

Mr.  Richardson.  What  would  be  jour  remedy  ?  Suppose  the  Com- 
mission were  to  fix  the  rate  and  require  the  railroad  people  to  pay  that 
rate;  the  railroad  has  to  take  the  appeal  to  the  circuit  court.  Sup- 
pose the  circi^it  court  decides  against  the  railroad  and  sustains  the 
decision  of  the  Commission.  Then  the  railroad  takes  it  up  to  the  last 
court,  the  Supreme  Court  of  the  United  States,  and  the  Supreme 
Court  holds  that  the  judgment  of  the  Commission  was  wrong,  and  that 
you  have  been  imposing  a  burden  on  the  railroads  during  those  two 
years,  that  you  have  been  unjust  and  unfair  to  the  railroads,  and  that 
they  have  been  losing  a  large  amount  of  money  thereby.  What  would 
be  the  remedy  for  the  railroad? 

Mr.  Bingham.  Then  the  railroads  would  be  getting  some  of  their 
own  medicine.  They  would  be  suflFering  the  loss  which  we  now  have 
to  suflFer.  They  would  have  the  remedy  which  we  now  have.  The 
only  remedy  which  we  have  is  to  appeal  to  you. 

Mr.  Mann.  You  want  to  shift  the  burden  on  the  other  shoulder? 

Mr.  Bingham.  Yes. 

Mr.  Mann.  Put  the  burden  on  somebody  else's  shoulder? 

Mr.  Bingham.  We  have  been  paying  for  years  too  much.  I  will 
illustrate  the  point. 

Mr.  Coombs.  You  want  to  get  back  some  of  your  money  by  that? 

Mr.  Bingham.  We  can  not  get  back  our  money. 

Mr.  Richardson.  One  wrong  does  not  justify  another,  not  according 
to  morals? 

Mr.  Bingham.  Sometimes  it  does.  If  a  man  hits  me  in  the  street, 
I  will  be  apt  to  knock  him  down.  We  are  tired  of  being  too  easy  with 
the  railroads.  We  have  spent  some  twenty  years,  more  or  less,  fight- 
ing these  railroads,  and  tney  walk  over  us  unless  we  threaten  them 
with  the  legislature.  It  is  the  only  body  they  care  anything  about — 
the  only  bcxly  that  they  fear.  Let  me  give  you  an  illustration.  We 
have  a  State  commerce  commission  in  ?Tew  York  State — a  board  of 
railroad  commissioners.  Twenty  years  ago,  more  or  less,  we  made  a 
complaint  to  them  in  regard  to  the  charge  there  for  spouting  graiiv 
from  an  elevator  into  a  snip  alongside,    ft  exUta  \o A^d^^  .^\rj  "^^  Nft>b:^ 
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If  I  send  to  the  railroad  company  and  say  I  want  that  grain  taken 
out  of  that  eleviitor  and  send  my  ship  alongside,  they  will  put  it  into  a 
lighter  and  tow  it  alongside  my  ship  and  charge  me  nothing;  but  if  I 
say,  "1  will  save  you  that  lighterage,"  that  1  will  send  up  my  ship  and 

?ut  it  alongside  of  that  elevator,  then  they  charge  a  cent  a  bushel, 
^^hat  is  that  fori  That  is  clear  plunder.  One  year,  twenty  years 
ago,  the  New  York  Central  elevator  loaded  270  ships,  and  from  that 
day  to  this  they  have  only  loaded  one  ship,  because  they  put  that  1 
cent  a  bushel  on  to  prevent  the  loading  or  ships  at  their  elevators. 
Our  railroad  commission  recommended — and  they  have  the  same 
power  as  the  Interstate  Commerce  Commission — that  that  charge  be 
taken  off.  That  is  all  that  ever  came  of  it.  It  is  there  and  will 
stay  there  until  somebody  has  some  greater  power  than  simply  to 
recommend. 

The  Chairman.  What  are  the  charges?  What  does  it  cost  now  to 
take  a  bushel  of  wheat  that  goes  down  on  the  New  York  Central  road 
from  the  vicinity  of  Harlem  River  and  put  it  on  board  of  an  outgoing 
jstoamerf  I  have  heard  it  said,  and  have  heard  it  said  in  this  room 
here  by  a  New  York  witness,  that  it  costs  3  cents  a  bushel  to  pass  the 
water  front  of  New  York. 

Mr.  Bingham.  The  charge  is  three-quartci*s  of  a  cent  a  bushel. 

The  Chairman.  These  gentlemen  made  this  charge  before  this  com- 
mittee— that  the  New  Yort  Central  had  a  rate  of  $20  a  car  from  Buffalo 
to  New  York;  that  $2  of  that  went  to  the  railroad  company  and  $18-of 
it  went  to  some  transportation  company,  some  scow  company. 

Mr.  Bingham.  Lignterage  company. 

The  Chairman.  A  lighterage  company;  $18  went  to  that  company 
for  transporting  it  across  the  water  front  of  New  York. 

Mr.  Bingham.  I  ^ve  that  up.  I  never  heard  of  an  arrangement  of 
that  kind.  I  am  fairly  familiar  with  the  arrangements  in  New  York 
and  I  can  tell  you  about  that;  these  hypothetical  arrangements  I  do 
not  know  about. 

The  Chairman.  I  think  he  did  not  re^rd  that  as  hypothetical. 

Mr.  Bingham.  The  elevating  charge  m  New  York  is  three-quarters 
of  a  cent;  that  is,  it  is  a  cent  and  an  eighth,  and  they  rebate  three- 
eighths.  Why  they  do  it  that  way  of  course  1  am  not  here  to  defend. 
All  the  grain  coming  from  the  West  to  New  York  is  subject  to  a 
charge  when  they  come  to  divide  up  among  the  various  railroads,  in 
tbe  hrst  instance  of  3  cents  a  hundred  for  lighterage. 

The  Chairman.  Was  that  3  cents  a  hundred  or  3  cents  a  bushel?  It 
wa.s  probably  3  cents  a  hundred. 

Mr.  Bingham.  I  think  that  is  probably  what  you  are  thinking  about. 
That  is  a  question  between  the  railroads.  If  the  rate  west  of  Uie  Mis- 
sissippi River  to  New  York  was  27  cents  before  the  carriage  is  prorated, 
they  will  take  oil'  3  cents  a  hundred  at  that  rate  for  the  terminal  charges 
in  New  York.  Then  they  will  prorate  the  balance.  That  3  cents  goes 
to  the  railroad  companv  that  aoes  this  lighterage  business,  and  that 
charge  of  a  cent  a  bushel  from  the  elevator  I  speak  of  is  charged 
beciiuse  they  wish  to  retain  that  3  cents  a  hundred.  If  I  should  send 
my  vessel  up  to  the  elevator,  you  could  see  they  would  not  spend  a  frac- 
tion of  that  3  cents.  They  would  save  that  entire  amount;  but  if  they 
did  that  the  western  road  would  want  to  add  it  on  to  the  rate  of  freight 
they  got.  That  is  the  3  cents  I  think  the  gentlemen  referred  to.  That 
is  between  the  railroads;  that  does  not  effect  the  merchants. 
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Mri  Corliss.  Will  you  state  what  the  lighterage  charges  are  in  New 
York  on  a  carload  of  grain  from  Buffalo  to  any  point  beyond  New 
York  going  through  New  York? 

Mr.  Bingham.  There  are  two  items.  The  lighterage  charge  is  a 
half  cent  a  bushel.  The  elevator  charge*  is  three-fourths  of  a  cent. 
The  lighterage  charge  is  distinct  entirely  from  an  elevator  charge.  A 
lighter  simply  takes  the  grain  from  the  rail  or  store  to  the  steamer  or 
whatever  the  destination  is.  That  charge  is  half  a  cent  a  bushel,  on 
which  they  pay  shortage.     They  guarantee  the  weight. 

Mr.  Corliss.  Is  it  not  true  that  in  all  carload  lots  that  enter  New 
York  they  have  to  pay  a  lighterage  charge  of  about  $18  a  car? 

Mr.  Bingham.  Who  has  to  pay  that? 

Mr.  Corliss.  Either  the  consignee  or  consignor. 

Mr.  Bingham.  No;  we  do  not  pay  anv  charge.  That  charge  is  a 
charge  which  is  adjusted  between  the  railroads.  We  bring  our  grain 
there,  and  we  pay  a  flat  rate,  such  and  such  freight,  and  it  comes 
with  a  bill  of  lading  to  New  York,  and  that  bill  of  lading  provides  for 
free  lighterage;  that  is,  the  grain  is  to  be  delivered  free  alongside  the 
outgoing  ship. 

A  Bystander.  It  is  $18. 

Mr.  Bingham.  But  we  do  not  pay  that;  we  have  no  charge  to  pay 
after  we  make  the  contract. 

Mr.  Corliss.  Is  it  not  true  that  there  is  a  charge  on  all  such  ship- 
ments for  lighterage  fees,  an  average  of  $16  to  $18  a  car,  that  some- 
bod  v  pays? 

Mr.  Bingham.  The  Western  road  pays  its  share  of  it,  that  is  all. 

Mr.  Corliss.  Do  you  know  what  the  lighterage  charge  on  a  carload 
of  produce  going  into  New  York  is? 

Mr.  Bingham.  I  have  stated  what  the  lighterage  charge  is  where  it 
is  lightered  independently.  That  3  cents  a  hundred  is  known  as  a  ter- 
minal charge. 

Mr.  Corliss.  Does  that  include  lighterage? 

Mr,  Bingham.  Yes;  but  not  elevating. 

Mr.  Mann.  You  mean  the  division  between  the  railroad  companies 
is  taken  out  and  the  rest*  is  the  freight  divided  between  the  two  or 
three  lines  that  run  through;  that  is,  on  the  Michigan  Central  and  the 
New  York  Central  there  would  be  the  division  of  the  balance  of  freight 
between  those  roads. 

Mr.  Bingham.  Precisely.  The  first  charge  is  3  cents  a  hundred, 
which  is  pi^actically  clean  profit  to  the  New  x  ork  road. 

Mr.  Mann.  That  is  retained  by  the  New  York  roads? 

Mr.  Bingham.  Yes,  sir. 

Mr.  Corliss.  Does  the  New  York  Central,  for  instance,  if  it  is 
brought  over  the  New  York  Central,  get  that  3  cents  a  hundred,  or 
does  it  go  to  the  lighterage  company? 

Mr.  Bingham.  It  goes  to  the  New  York  Central  Railroad  Company 
now.  The  railroads  now,  practically  all  of  them,  I  think,  own  their 
own  lighterage  companies.  In  olden  times,  when  I  was  first  acquainted 
with  flie  trade,  the  lighterage  company  was  a  wheel  within  a  wheel. 
The^  had  the  f  ast-f  reignt  lines.  These  lighterage  companies  were  com- 
panies formed  by  the  directors  in  nice  little  places  where  surplus  profits 
could  be  put,  and  they  made  favorable  contracts  with  the  railroad,  the 
same  as  the  fast-freight  lines,  but  now  the  railroads  run  the  whole 
machine. 
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Mr.  Mann.  What  is  the  actual  cost  of  lie^hteraget 

Mr.  Bingham.  I  stated  half  a  cent  a  bosoel. 

Mr.  Mann.  I  do  not  mean  the  charge;  I  mean  the  actual  cost. 
Where  they  figure  on  3  cents  a  hundred  to  the  consignor  what  is  the 
actual  cost  to  the  railroads? 

Mr.  Bingham.  About  three-eights  of  a  cent  a  bushel. 

Mr.  Mann.  So,  if  they  only  charge  the  actual  cost  of  lightei-age  it 
would  reduce  the  freight  rate  on  grain  from  Chicago  to  New  York,  or 
from  any  other  points,  that  much? 

Mr.  Bingham.  Yes,  sir. 

Mr.  Mann.  It  would  make  a  reduction  of  over  2  cents  a  hundred. 

Mr.  Bingham.  Yes,  sir. 

The  Chairman.  Let  me  see  if  1  have  a  correct  understanding  of 
what  1  think  vou  said.  There  is  a  lighterage  charge  of  half  a  cent  in 
New  York;  there  is  an  elevator  charge  of  three-quarters  of  a  cent; 
that  is  a  cent  and  a  quarter.  Now,  does  all  the  grain  going  east — going 
through  New  York — that  is  lightered  have  to  pay  that  charge? 

Mr.  Bingham.  Practically;  yes,  sir. 

The  Chairman.  Is  there  any  other  charge  of  any  kind  that  is  local 
in  its  character? 

Mr.  Bingham.  Only  some  very  slight  charge.  There  is  an  inspec- 
tion charge. 

The  Chairman.  What  is  that? 

Mr.  Bingham.  That  is  a  charge  of  about  25  cents  a  ear  for  inspect- 
ing the  grain  and  saying  what  grade  it  is. 

The  Chairman.  Give  me  as  nearly  as  you  can  the  cost  to  the  Western 
shipper  of  getting  a  bushel  of  grain  through  New  York.  We  have  it 
now  up  to  a  cent  and  a  quarter  a  hundred,  besides  these  minor  charges. 
Now,  can  you  aggregate  them,  so  we  can  get  some  idea  of  what  it 
costs  the  producer  of  that  grain  to  get  it  through  New  York  City  ? 

Mr.  Bingham.  Yes. 

The  Chairman.  What  is  it? 

Mr.  Bingham.  The  milroad  company  owns  its  own  lighters  and  it 
owns  its  own  steamboats,  and  that  lighterage  which  you  are  speaking 
of  is  included  in  the  freight  charge,  for  which  I  say  it  is  3  cents  a  hun- 
dred. That  will  not  cost  the  railroad  company  much  over  a  quarter 
of  a  cent  a  bushel.  You  might  say  three-eights  of  a  cent  a  bushel. 
Then  the  charge  of  taking  it  from  the  barge  and  putting  it  on  board 
the  steamer  is  three-quarters  of  a  cent  a  bushel.  That  is  the  charge 
of  the  steamer  for  taking  it  on  board.  It  costs  the  steamer  $2  a  thou- 
sand bushels  to  take  it  when  it  is  spouted  in  through  the  steamer  and 
shoved  back.     I  suppose  you  would  hardly  want  to  include  that. 

llie  Chairman.  You  know  better  than  I  what  would  be  included  in 
this  cost.     What  I  want  to  get  at  is  the  cost  to  the  people  of  the  West. 

Mr.  Bingham.  I  think  we  had  better  exclude  that,  because  that  is 
simply  stowing  their  ships.  If  you  put  cotton  aboard  you  have  to 
have  men  shove  it  into  the  wings  and  so  on,  and  wheat  has  to  be 
treated  the  same  way.  That  charge  it  is  hardly  fair  to  say  the  grain 
incurs.  Then  the  total  charge  for  grain  is  not  to  exceed  a  cent  and  a 
quarter  a  bushel.  If  your  western  shippers  want  to  make  a  contract 
at  a  cent  and  a  quarter  a  bushel  for  a  year  I  can  complete  it  for  them, 
lighterage  and  all. 

The  Chairman.  Then  that  is  about  the  cost  of  the  regular  shipments 
from  Chicago  to  Buffalo? 
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Mr.  Bingham.  That  varies  accordiDg  to  the  demand.  That  is  about 
as  low  as  it  ever  goes  down.  The  general  rate  of  freight  from  Chicago 
to  Buffalo  is  about  one  cent  and  a  half  to  two  and  one-half,  1  thinK. 
The  Buffalo  charge  is  half  a  cent  a  bushel,  to  take  it  out  of  the  lake 
vessel  and  put  it  on  board  of  the  cars,  which  charge 

The  Chaikman.  Are  wheat  and  com  ever  sent  from  your  port  to 
European  port£(  as  ballast 'if 

Mr.  Bingham.  Well,  1  have  heard  that  question  over  and  over  again. 

The  Chaibman.  I  mean  without  charge  or  with  a  mere  nominal 
ocean  charge! 

Mr.  Bingham.  It  has  been  done.  I  have  been  paid  to  ship  grain. 
I  have  been  paid  to  put  grain  on  board  ship  and  send  it  across  tne  ocean 
because  the  vessel  needed  ballast.  1  have  seen  grain  taken  over  and 
brought  back  again  because  it  was  cheaper  to  bring  it  back  than  to 
take  it  out.  But  modern  steamships  are  Duilt  with  water  ballast,  and 
they  are  independent  of  this  ballast  question.  But  within  a  few 
months  perhaps  you  have  seen  that  the  steamship  lines  have  combined, 
decided  that  tney  would  not  carry  any  grain  across  the  ocean  for  less 
than  3  cents  a  bushel,  and  we  are  working  under  that  combination  now. 
Everything  is  combination.  Railroads  are  combining  and  the  steamship 
men  are  combining,  and  I  do  not  know  who  is  going  to  combine  next. 

Mr.  Richardson.  Does  the  lighterage  charge  depend  upon  the  man- 
ner in  which  you  make  the  bill  out?  Is  not  the  lighterage  excluded  if 
you  bill  it  in  a  certain  way! 

Mr.  Bingham.  Everything  comes  to  New  York  now  lighterage 
free — that  is,  the  charge  is  in  the  freight. 

A  Bystander.  The  charge  includes  delivery  at  any  point  in  the 
harbor. 

Mr.  Bingham.  That  is  the  ordinary  way  of  making  the  contract; 
and  so  a  rate  given  by  the  railroad  from  Buffalo  to  New  York  would 
include  half  a  cent  a  bushel  paid  to  the  elevator  in  Buffalo;  the  railroad 
would  pay  that  to  one  of  the  elevators  which  is  in  the  combination. 
There  is  a  con^bination  up  there  of  elevators. 

Mr.  Adamson.  You  represent  a  combination  yourself,  I  believe  you 
say? 

Mr.  Bingham.  No;  I  was  a  director  in  the  International  Elevating 
Company,  but  they  put  me  out. 

Mr.  Adamson.  What  did  you  say  you  represent! 

Mr.  Bingham.  The  New  x  ork  Produce  Exchange. 

Mr.  Adamson.  That  is  an  association! 

Mr.  Bingham.  Yes;  it  is  an  association. 

Mr.  Adamson.  I  suppose  the  object  of  it  is  to  promote  the  interests 
of  the  people  who  go  into  it!  ^ 

Mr.  Bingham.  We  are  not  in  business  altogether  for  our  health. 

Mr.  Mann.  You  limit  your  membership? 

Mr.  Bingham.  Our  membership  is  limited  to  3,000,  and  our  mem- 
berships were  selling  down  about  $75,  because  we  have  a  great  many 
too  many  members.  The  exchange  is  now  engaged  in  buying  up  the 
surplus  members  to  get  less  of  uiem.  Chicago  has  a  membership  of 
1,800,  and  their  membership  is  worth  $4,500.     1  am  a  member  of  it. 

Mr.  Adamson.  You  would  not  object  to  combination  so  much  if  your 
crowd  could  always  keep  ahead,  I  suppose? 

Mr.  Bingham.  Oh,  no;  we  are  only  opposed  to  combinations  when 
we  are  not  in  them.    [Laughter.] 
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Mr.  Coifiuss.  That  is  the  prevailing  spirit  of  New  York  City! 

Mr.  Bingham.  Yes,  sir. 

Mr.  Mann.  You  spoke  of  the  matter  of  pooling  a  while  ago,  and 
said  you  had  no  great  objection  to  that.  Let  me  ask  you  this  question: 
If  the  law  would  be  amended  so  that  the  Interstate  Commerce  Com- 
mission or  the  courts  might  decide  speedily  what  is  a  reasonable 
freight  rate,  what  would  be  the  objection  then  to  permitting  the  rail- 
roaa  companies  to  pool? 

Mr.  Bingham.  None  that  I  know  of.  I  have  in  my  hand  here  a 
proposition  which  I  do  not  bring  out  officially,  but  which  we  at  any 
rate  think  would  be  a  perfectlv  fair  one.  We  think  the  railroads 
would  accept  this  proposition.  We  would  be  willing  to  accept  it.  We 
do  not  want  to  harass  the  railroads,  because  we  require  tneir  serv- 
ices.    We  do  not  want  them  to  harass  us. 

Now,  if  you  do  not  mind,  I  will  read  this  without  recommending  it, 
simply  reading  it  as  a  suggestion.     It  runs  this  way: 

Carriers  subject  to  the  provisionfl  of  this  act,  with  respect  to  traffic  subject  to  the 
act,  may  form  associations  to  secure  the  establishment  and  maintenance  of  just, 
reasonable,  nonpreferential,  uniform,  and  stable  rates,  and  for  the  promulgation  and 
enforcement  of  reasonable  and  just  rules  and  regulations  as  to  the  interchange  of 
interstate  traffic  and  the  conduct  of  interstate  business  upon  the  following  conditions: 

(a)  Articles  of  agreement  shall  be  subscribed  by  the  parties  thereto,  stating,  among 
other  things,  that  they  are  entered  into  subject  to  the  provisions  of  this  section,  the 
terms  upon  which  new  parties  may  come  in,  how  the  decisions  of  the  association  are 
to  be  made  and  enforced,  and  the  length  of  time  for  which  the  association  shall  con- 
tinue, which  shall  not  be  more  than  ten  years.  Such  articles  when  subscribed  and 
in  efi^ect  agreeably  to  the  provisions  of  this  section  shall  be  legally  binding  upon  the 
parties  thereto  and  be  legally  enforcible  between  them. 

(b)  The  articles  of  association  shall  be  filed  with  the  Commission  at  least  twenty 
days  before  they  take  effect.  If  the  Commission,  upon  inspection  of  the  same,  is  of 
the  opinion  that  their  operation  would  result  in  unreasonable  rates,  unjust  discrimi- 
nations, insufficient  service  to  the  public,  or  would  in  any  manner  contravene  the 
provisions  of  this  act,  it  shall  enter  an  order  disapproving  the  same.  In  connection 
with  such  order  the  Commission  shall  file  a  statement  of  its  reasons  for  its  disap- 
proval.   8aid  order  shall  be  final  and  conclusive. 

(c)  If  the  Commission,  upon  inquiry  into  the  actual  operation  of  the  association 
after  the  same  has  gone  into  effect,  is  of  the  opinion  that  it  results  in  unreasonable 
rates,  unjust  discriminations,  inadequate  service,  or  is  in  any  respect  in  contraven- 
tion of  this  act,  it  may  enter  an  order  requiring  the  same  to  be  terminated  on  the 
date  named,  which  shall  not  be  less  than  ten  days  from  the  making  of  the  order. 
Such  order  shall  be  final,  and  the  effect  of  it  shall  be  to  render  such  articles  of  agree- 
ment null  and  void  from  and  after  the  date  named,  except  as  to  claims  between  the 
parties  arising  prior  to  that  date. 

(d)  The  Commission  shall  have  the  right  to  examine,  by  its  duly  authorized  agents, 
the  files  and  proceedings  of  such  association,  including  all  contracts,  records,  docu- 
ments, and  other  papers;  and  it  may  require  said  association  to  file  with  it,  from 
time  to  time,  copies  of  decisions  promulgated  by  it,  and  of  its  minutes  of  proceedings, 
or  of  other  papers  received  or  issued. 

All  orders  issued  by  associations  thus  formed  that  in  anywise  affect  rat^  shall  be 
filed  with  the  Commission,  as  provided  in  the  original  act  in  relation  to  the  filing  of 
tariffs. 

Every  agreement  for  the  formation  of  such  associations  as  are  authorized  by  this 
section  is  prohibited  except  as  hereby  authorized,  and  every  carrier,  or  representa- 
tive of  a  carrier,  acting  as  a  member  of  such  an  association  or  acting  for  a  member  of 
such  association,  whether  the  same  exists  by  virtue  of  a  definite  agreement  or  not, 
shall  be  deemed  guilty  of  a  misdemeanor  ana  shall,  upon  conviction  thereof,  be  sub- 
ject to  a  penalty  of  ^,000  for  each  day  said  carrier  or  representative  continues  a 
member  tnereof  or  so  acts,  which  penalty  shall  be  enforced  in  the  manner  provided 
for  the  enforcement  of  those  penalties  imposed  by  the  tenth  section  of  said  act 

Mr.  Mann.  It  does  not  require  the  combination  or  pool  or  whatever 
you  call  it  to  fix  and  file  the  rates  at  the  time  it  files  the  agreement 
with  the  Conmiissiont 
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Mr.  BiNGHiM.  What  is  that? 

Mr.  Mann.  I  did  not  notice  that  your  article  or  charter  or  whatever 
it  is  requires  that  the  i)ool  or  combination  shall  file  its  itites  also  when 
it  files  its  agreement  with  the  Commission  in  the  first  instance. 

Mr.  Bingham.  No;  so  Mr.  Kernan  says.  He  has  studied  it  from  its 
legal  point  more  than  I  have  done. 

Mr.  Mann.  Do  you  think  it  woul(l  be  better  to  do  that — let  the  Com- 
mission know  what  it  is  doing? 

Mr.  Bingham.  Would  you  mind  having  Mr.  Kernan  answer  that? 

Mr.  Mann.  1  will  withdraw  it  for  the  present;  I  suppose  he  will 
take  the  floor  later  on. 

Mr.  Bingham.  He  has  gone  into  the  legal  aspects  of  it.  This  has 
been  prepared  with  considerable  care,  and  1  thins  we  would  have  sub- 
mitted it  to  the  railroads  if  we  could  have  gotten  a  meeting  of  them 
before  coming  here. 

The  Chairman.  Is  not  that  proposition  embodied  in  the  bill  that 
was  before  this  committee,  recommended  by  the  Interstate  Commerce 
Commission,  two  or  three  years  ago? 

Mr.  Bingham.  There  was  some  such  clause,  but  it  was  not  identical 
with  this  one.  The  Interstate  Commerce  Commission,  as  I  understand 
it,  are  not  opposed  to  combinations  amongst  railroads.  We  have  those 
combinations,  and  it  is  a  great  deal  better,  it  seems  to  us,  to  have  legal 
combinations  than  illegal  ones.  You  can  do  something  with  a  legal  com- 
bination, but  when  they  get  behind  your  back  and  make  illegal  combi- 
nations, or  combinations  outside  of  law,  you  can  not  reach  them;  you 
can  not  negotiate  with  them. 

Mr.  Adamson.  The  bill  that  the  Commission  recommended  was  one 
so  that  the  Commission  could  manipulate  instead  of  allowing  the  rail- 
roads to  manipulate. 

Mr.  Bingham.  We  hope  to  have  a  law  so  that  neither  could  manip- 
ulate. 

Mr.  Adamson.  Well,  I  will  say  operate  it,  then.  ^ 

Mr,  Bingham.  We  want  this  thing  to  operate  fairly  between  indi- 
viduals and  between  localities. 

The  Chairman.  Let  me  ask  you  this  question;  do  ^oii  apprehend 
that  there  would  be  any  danger  to  the  shipping  community  in  investing 
a  commission  with  so  great  a  power  as  tnat  of  fixing  itites  on  trans- 
portation; that  is,  without  any  criticism  at  all  or  anything  invidious 
to  the  gentlemen  who  are  on  the  Commission,  would  not  that  be  a  great 

Eower  and  a  dangerous  power  to  put  in  the  hands  of  three  men  who 
ave  to  deal  with  the  great  coinbinations  of  capital  and  the  great 
interests  at  stake  that  would  be  represented  by  the  railways?  In  other 
words,  is  there  not  a  danger  that  a  rate  in  the  interest  of  the  railways 
would  be  made  too  great? 

Mr.  Bingham.  There  is  some  danger  there.  There  is  a  danger,  on 
the  other  hand,  that  they  might  buy  up  the  whole  business.  They 
might  in  some  future  years  get  a  Commission  that  they  could  buy,  and 
decide  everything  in  the  favor  of  the  railroads.  As  far  as  the  danger 
is  concerned,  perhaps  you  may  notice  that  it  does  not  produce  the 
slightest  effect  on  New  York  speculation  whether  you  pass  this  bill  or 
not.  It  would  not  affect  stocks  one-sixteenth  of  a  percent.  The  rail- 
roads are  not  worried  about  this  legislation;  they  are  not  afraid  of  the 
United  States  Congress.  They  might  be  afraid  of  some  of  the  western 
congresses,  some  of  the  State  legislatures,  but  they  are  ^^tt\\i^^^s^\^^^ 
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with  them  now.  There  is  always  the  court  of  last  resort  which  we 
will  come  to,  and  that  is  the  United  States  Congress. 

If  you  pass  a  law  inimical  to  the  railroads,  they  can  come  before  you 
and  worry  the  life  out  of  you  getting  you  to  repeal  it.  But  it  can  not 
last  long.  The  legislature  is  always  ready  to  remedy  evils  clearly 
brought  before  them.  It  may  take  time,  but  they  will  do  it.  The 
question  is,  who  is  to  suffer  in  the  interim?  We  say  let  the  railroads 
toke  their  turn;  we  have  suffered  long  enough. 

The  Chairman.  You  have  made  a  suggestion  there  that  is  in  point 
There  seems  to  be  in  vour  mind  the  opinion  that  the  railroads  by  wor- 
rying them,  as  you  have  expressed  it,  can  control  the  action  of  the 
357  men  that  compose  this  body  and  the  90  men  that  compose  the 
Senate.  If  that  is  true,  is  it  not  quite  as  probable,  or  more  probable, 
that,  by  the  sanie  process  of  worrying,  3  men  might  be  influenced  and 
influenced  in  their  interest? 

A  Bystander.  Five  men. 

Mr.  Bingham.  Well,  yes;  I  think  it  very  likely.  In  New  York 
State  our  State  commissioners  are  paid  by  the  railroads,  so  they  have 
it  conveniently  in  their  own  power;  and,  by  the  way,  they  are  paid 
^,000,  and  you  pay  them  $6,000.  If  you  are  going  to  invest  tnese 
men  with  more  power  you  ought  to  give  them  more  pay. 

Mr.  Adamson.  Don't  you  tnink,  in  other  words,  it  would  be  easier 
for  the  railroads  to  get  three  commissioners  than  400  members  of  the 
United  States  Congress? 

Mr.  Bingham,   les,  sir. 

Mr.  Davis.  There  is  a  President  also,  whose  veto  power  is  equal  to 
two-thirds  of  Congress.     You  have  to  include  him. 

Mr.  Bingham.  I  was  not  suggesting  that  there  was  anybody  in  Con- 

S'ess  who  could  be  influenced;  but  you  never  saw  a  body  of  men  in 
is  world  yet  where  there  were  not  some  black  sheep.  Out  of  twelve 
men  composing  a  commission,  the  best  chosen  men  tnat  I  have  known, 
one  turned  out  to  be  a  devil.  So  I  suppose  there  are  men  even  in  Con- 
gress who  are  bad. 

The  Chairman.  As  you  business  men  would  say,  that  was  a  little 
more  than  8  per  cent? 

Mr.  Bingham.  That  is  about  as  good  a  percentage  as  the  best  social 
bodv  of  men  you  ever  got. 

Mr.  Adamson.  Do  you  think  New  York  and  Chicago  would  agree  to 
operate  under  the  provisions  of  the  same  bill,  or  would  we  have  to  have 
separate  bills  for  the  two  cities? 

Mr.  Bingham.  I  think  they  can  get  along  very  well  together.  There 
are  a  great  many  members.     We  are  out  to  get  all  the  plunder  we  can. 

STATEMENT  OF  ME.  8.  T.  HITSSAED. 

Mr.  HuBBABD.  Mr.  Chairman  and  gentlemen,  I  am  authorized  by 
the  association  of  which  I  have  the  honor  of  being  president  to  appear 
here  to-dav  to  advocate  the  passage  of  a  bill  which  will  carry  into 
effect  the  decisions  of  the  Interstate  Commerce  Commission  without 
delay.  It  makes  little  difference  to  anyone  who  has  a  question  with  a 
railway  corporation  if  it  can  only  be  decided  after  tne  crop  or  two 
crops  or  three  crops  in  which  he  is  interested  are  moved  to  market 
and!^  have  passed  out  of  existence.  We  feel  that  the  cotton  trade  of 
the  United  States  would  be  very  much  benefited  if  the  question  of 
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rebates  and  the  question  of  discriminations  could  be  promptly  settled. 
We  at  times  suner  very  much  from  those  discriminations,  not  only 
in  New  York,  but  also  in  New  England,  and  also  in  Georgia.  It  is  true 
that  the  Interstate  Commerce  Conunission,  by  one  of  its  early  rulings, 
decided  that  the  waterways  did  not  come  under  its  control,  and  there- 
fore they  have  given  less  attention  to  the  complaints  of  cotton  people 
than  they  have  to  those  of  the  grain  people,  because  they  held  that  the 
Atlantic  Ocean  is  quite  free  to  everyone  who  wishes  to  place  a  vessel 
upon  it  to  transport  cotton  from  a  Southern  port  to  the  Northern  ports 
of  the  United  States,  a  proposition  which  is  true  in  theory  but  not  true 
in  fact,  because  in  the  course  of  time  the  railroads  have  ceased  to  ter- 
minate their  lines  upon  the  shores  of  the  ocean. 

A  railroad  corporation  at  the  present  time  in  the  South  owns  the 
American  Steamsnip  Line  out  of  New  Orleans,  which  is  the  property  of 
the  Southern  Pacific  Railroad;  they  own  the  Ocean  Steamship  Line  out 
of  Savannah,  which  is  the  property  of  the  Central  Bailroad  oi  Geor^a; 
they  own  the  Old  Dominion  Steamship  Line  out  of  Norfolk  and  Rich- 
mond, which  is  the  property  of  the  Southern  Railway;  they  control 
the  Mallory  Steamship  Line  out  of  Galveston.  The  result  is  that  cot- 
ton which  IS  shipped  m  bulk  or  from  Texas  to  New  England  or  to 
New  York  is  as  much  on  the  railway  car  after  it  leaves  either  New 
Orleans  or  Galveston  as  it  was  the  day  it  was  put  upon  the  car  at 
Houston  or  Waco.  The  same  is  true  also  of  cotton  shipped  from 
Atlanta  or  Augusta,  in  Georgia. 

As  an  illustration  of  this  proposition  I  would  cite  the  fact  that  last 
June  a  consignment  of  1,100  bales  from  Tyler,  Tex.,  was  shipped  by 
the  way  of  (^Iveston  to  Cohoes,  N.  Y.,  at  a  freight  rate  of  88  cents  a 
hundred  pounds.  When  that  cotton  reached  New  York  it  was  stopped 
in  New  York  by  order  of  the  consignors  and  I  paid  a  rate  of  freigntof 
93  cents  a  hundred  pounds;  that  was  on  cotton  from  Tyler,  Tex.,  to 
the  port  of  New  York.  In  other  words,  the  freight  rate  to  New  York 
was  5  cents  a  hundred  pounds  greater  than  the  rate  to  Cohoes,  which, 
as  you  know,  is  about  150  miles  north  of  New  York  City,  on  the  Hud- 
son and  Mohawk  rivers. 

In  a  similar  way  this  season  the  rate  of  freight  from  Memphis,  Tenn., 
to  Lowell,  Mass.,  is  greater  than  the  rate  of  freight  from  Memphis, 
Tenn. ,  to  Manchester,  England.  The  rate  of  freight  from  New  Orleans, 
La.,  to  Fall  River,  Mass.,  on  the  8th  of  Marcn,  this  season,  was  38 
cents  a  hundred  pounds.  On  the  same  day  in  the  same  steamship  the 
rate  of  freight  to  Manchester,  England,  via  New  York,  was  32  cents 
a  hundred  pounds. 

I  might  continue  with  many  of  these  illustrations.  I  will  cite  but 
one  more.  It  will  interest  my  friend  from  Georgia.  In  December 
the  price  of  cotton  in  New  York  was  relatively  below  the  price  of  cot- 
ton in  the  Southern  ports.  I  could  not  bring  it  from  the  South  to  New 
York.  Believing  it  to  be  a  profitable  business  operation  we  decided 
to  receive  50,000  bales  of  cotton  in  New  York. 

We  bought  the  contracts  for  that  purpose — ^I  and  my  associates. 
The  cotton  was  delivered  to  us.  We  could  not  buy  it  in  the  South.  A 
large  portion  of  it  was  delivered  to  us  by  the  firm  of  Inman  &  Co.,  of 
Augusta,  and  also  by  the  firm — I  have  forgotten  the  name,  but  one  of 
the  Texas  firms.  We  found  after  we  had  received  the  cotton  that  they 
had  secured  from  the  railroads  the  privilege  of  delivering  the  cotton 
in  New  York  on  an  export  bill  of  lading,  which  gave  them  \k^\^\^s^^ 
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of  about  20  cents  a  hundred  pounds,  or  a  dollar  a  bale.  We  oould  not 
secure  that  export  bill  of  lading  because  we  were  merchants  in  New 
York. 

Mr.  Adamson.  They  can  ship  as  though  they  were  going  to  export 
it  and  then  stop  it? 

Mr.  Hubbard.  Yes,  sir.  I  state  the  rate  was  20  cents  a  hundred — 
that  is,  to  the  best  of  my  knowledge  and  belief.  Mr.  McKenna,  of 
Inman  &  Co.,  was  very  frank  about  it  and  said  that  they  had  to  have 
a  rebate.  Of  course  he  did  not  tell  me  what  the  rebate  was.  In  a 
similar  way  1  had  a  thousand  bales  shipped  from  Galveston  on  an 
export  bill  of  lading,  and  1  stopped  that  m  New  York. 

These  are  illustrations  from  my  own  business,  which  I  cite  to  show 
the  point.  What  we  ask  is  simpfy  that  the  decisions  of  the  Interstate 
Commerce  Commission  may  be  rendered  quickly,  with  the  possibility 
that  the  merchants  may  derive  some  benehts  from  the  decisions. 

For  a  merchant  to  have  a  decision  in  his  favor  after  four  years  is  of 
little  benefit  to  him  and  of  no  benefit  to  the  remainder  of  the  trade. 
He  may  obtain  a  certain  sum  of  money  in  return  for  a  rebate,  or  a 
discrimination  which  he  asserts  has  been  made  to  another  man,  by 
the  decision  of  the  courts,  but  the  rest  of  the  trade  must  suffer, 
because  he  has  simply  made  an  individual  case.  As  regard  all  the 
others  in  the  trade,  they  have  not  filed  complaints,  and  the}'  have  not 
got  the  decision.  They  have  paid  out  their  freight  on  the  cotton,  the 
cotton  has  gone  into  consumption — it  has  passedawajr — three  or  four 
years  have  elapsed,  and  the  decision  is  not  retroactive,  excepting  as 
to  the  case  of  the  man  who  makes  the  particular  claim.  His  case  is 
decided.  That  is  the  process,  as  1  understand  it,  of  law.  The  case 
only  applies  to  the  man  who  makes  the  complaint.     They  consider  that. 

As  I  nave  said  before,  that  it  is  exceedingly  important  to  the  mer- 
chants of  the  United  States,  to  the  spinners  of  the  country,  and  to  the 
agriculturists  that  the  Interstate  Commerce  Commission,  which  was 
originally  instituted  for  the  purpose  of  preventing  discrimination  and 
for  the  purpose  of  giving  to  eacn  locality  such  rates  as  would  appear 
to  be  not  discriminating  against  other  points,  should  have  the  power 
to  carry  out  the  purposes  tor  which  it  was  constituted. 

Mr.  Coombs.  You  speak  of  the  agriculturists.  From  the  evidence 
here  it  seems  to  me  that  the  discriminations  are  all  in  their  favor. 

Mr.  Hubbard.  The  discriminations  are  all  in  favor  of  agriculturists? 

Mr.  Coombs.  Yes.  I  do  not  see  where  that  comes  in.  I  would  like 
to  have  you  tell  me  where  they  are  discriminated  against.  I  know 
that  a  number  of  witnesses  who  have  appeared  here  have  complained 
that  discriminations  were  in  their  favor.  I  am  simply  asking  you  to 
explain  that. 

Mr.  Hubbard.  Take  the  case  of  the  planter  who  raises  his  crop  and 
who  sells  it  on  the  basis  of  the  freight  rate  that  conveys  it  to  Man- 
chester, England — and  they  are  buying  practically  two-thircis  of  the 
cotton  crop  of  the  United  States.  It  is  a  less  rate  than  the  rate  to 
Fall  River.  I  think  his  price  is  to  some  extent  fixed  by  the  fact  that 
the  rate  of  freight  is  less  to  Manchester. 

Mr.  Mann.  You  said  a  while  ago  that  the  rate  was  93  cents  from 
Galveston  to  New  York? 

Mr.  Hubbard.  From  Tyler,  Tex.,  to  New  York  I  paid  93  cents  a 
hundred,  and  the  rate  to  (Johoes,  N.  Y.,  on  the  same  bill  of  lading  was 
SS  cents. 
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Mr.  Mann.  Now  the  rate  is  less  than  40  cents.  Is  that  a  reasonable 
rate? 

Mr.  Hubbard.  The  rate  is  less  than  40  cents? 

Mr.  Mann.  That  is  the  rate  now. 

Mr.  Hubbard.  You  are  misapplying  two  places.  Tyler,  Tex.,  lies 
about  300  miles  north 

Mr.  Mann.  You  rave  the  rate  from  Gralveston. 

Mr.  Hubbard,  les. 

Mr.  Mann.  A  little  less  than  90  cents. 

Mr.  Hubbard.  Did  I  say  Galveston 

Mr.  Adamson.  Your  rate  to  Cohoes  was  88  cents. 

Mr.  Hubbard.  The  rate  from  Tyler,  in  the  northern  part  of  Texas, 
south  to  Galveston  and  then  to  New  York  and  then  from  New  York  to 
Cohoes  was  on  the  bill  of  lading  88  cents.  The  rate  from  Tyler,  Tex., 
to  Galveston  and  then  to  New  York  was  93  cents. 

Mr.  Mann.  Is  the  present  rate  a  reasonable  freight  rate? 

Mr.  Hubbard.  The  present  rate  a  reasonable  freight  rate! 

Mr.  Mann.  Yes. 

Mr.  Hubbard.  The  freight  rate  is  decided  by  a  Question  of  supplv. 

Mr.  Mann.  But  to  answer  the  question,  is  not  the  present  freight 
rate  from  Galveston  to  New  York  about  30  cents? 

Mr.  Hubbard.  Yes,  sir. 

Mr.  Mann.  Is  not  that  a  reasonable  rate? 

Mr.  Hubbard.  I  can  not  say  it  is  a  reasonable  rate  or  not;  that  is, 
the  rate  of  freight.  It  has  been  that  rate  for  a  number  of  years.  It 
may  be  28  cents  or  32  cents. 

Mr.  Coombs.  Is  it  a  burdensome  rate? 

Mr.  Hubbard.  No,  sir. 

Mr.  Mann.  If  they  give  a  similar  rate  or  lower  rate  to  England, 
does  not  that  have  a  tendency  to  increase  the  price  of  cotton? 

Mr.  Hubbard.  How? 

Mr.  Mann.  It  gives  them  competition. 

Mr.  Hubbard.  If  the  spinner  in  England  can  get  his  cotton  at  a  less 
rate  than  the  spinner  in  the  United  S^tes  can  get  his  cotton,  and  he 
buys  two-thirds  of  it,  does  that  give  the  agriculturist  a  higher  price 
for  his  cotton? 

Mr.  Mann.  If  you  put  the  rate  up  to  $1.30  instead  of  30  cents,  and 
two-thirds  of  it  had  to  be  sold  abroad,  would  not  that  have  a  tendency 
to  lower  the  price  of  cotton  here? 

Mr.  Hubbard.  I  do  not  think  so;  not  if  the  people  abroad  have  to 
buy  the  cotton.  It  is  not  like  the  case  of  wheat.  You  can  not  buy  all 
the  wheat 

Mr.  Coombs.  It  gives  him  a  more  extended  market,  does  it  not? 

Mr.  Hubbard.  How? 

Mr.  Coombs.  Oh,  well 

Mr.  Hubbard.  I  would  be  glad  to  answer  your  question,  but  I  do 
not  understand  it.     ' 

Mr.  Coombs.  If  it  renders  better  facilities  for  selling  in  Europe,  it 
takes  his  cotton  there,  and  it  extends  his  market  there — from  one  nem- 
isphere  to  another — does  it  not?  And  it  brings  more  buyers  to  him. 
He  invades  other  markets. 

Mr.  Hubbard.  The  cotton  crop  of  the  United  States  occupies  the 
unique  position  of  being  required  all  over  the  world.    It  is  not  in.  tSx^ 
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same  position  as  wheat.  It  lacks  the  competition  that  wheat  has.  It 
is  needed;  it  has  to  be  bought. 

Mr.  Mann.  Does  lowering  the  freight  rate  on  cotton  from  this 
country  to  England  enhance  the  price  of  cotton! 

Mr.  Hubbard.  I  hardly  think  so. 

Mr.  Mann.  Does  raising  the  freight? 

Mr.  Hubbard.  It  makes  little  difference. 

Mr.  Mann.  Then  cotton  raisers  are  not  interested  in  this  question 
at  all.  It  does  not  make  any  difference  to  them  what  the  freight 
rate  is. 

Mr.  Hubbard.  It  makes  some  difference. 

Mr.  Mann.  If  lowering  the  freight  does  not  raise  it  and  if  raising 
the  freight  does  not  depress  it,  how  does  it  make  any  difference! 

Mr,  Hubbard.  It  is  a  matter  of  slight  moment. 

Mr.  Coombs.  Then  the  agriculturists  are  not  interested  in  this  ques- 
tion, according  to  your  statement,  now. 

Mr.  Hubbard.  1  should  think  the  agriculturist  is  interested  in  hav- 
ing an  equitable  adjustment  of  rates  of  freight. 

Mr.  Coombs.  You  do  not  seem  to  meet  this  question.  You  said 
one  thing  a  while  ago,  when  I  asked  you  why  the  agriculturist  was 
interested  in  doing  away  with  the  discrimination.  You  said  he  was 
interested;  and  now,  asking  you  why  he  is  interested,  you  seem  to 
have  arrived  at  an  opposite  conclusion,  and  say  that  he  is  not  specially 
interested  in  it. 

Mr.  Hubbard.  I  am  sorry  if  I  have  conveyed  that  impression.  It 
certainly  makes  a  difference  to  the  agriculturist  on  the  railroad  from 
Augusta  to  Savannah  if  he  is  obliged  to  pay  very  high  rate  of  freight, 
and  a  little  further  on  less  rate  of  freight;  it  makes  a  difference  to  him. 

Mr.  Coombs.  We  do  not  wish  to  misunderstand  you.  Upon  the 
question  as  to  the  effect  upon  the  producer,  whether  in  the  South  or 
the  West,  we  would  like  to  Jiave  some  clear  definite  statement. 

Mr.  Hubbard.  I  believe  that  the  agriculturist  in  the  South  is  bene- 
fited by  the  establishment  of  an  even  rate  of  freight. 

The  Chairman.  The  time  for  adjournment  has  arrived.  You  may 
continue  in  the  morning,  Mr.  Hubbard. 

(Adjourned.) 


Thursday,  April  17^  1902. 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hep- 
burn in  the  chair. 

Mr.  Hubbard.  Mr.  Chairman,  Mr.  Higbee  is  here  this  morning  and 
is  obliged  to  leave  town,  and  he  would  like  to  present  his  case,  and  I 
will  yield  to  him. 

STATEMENT  OF  ME.  EOSEET  W.  HJOBEB. 

Mr.  Higbee.  Mr.  Chairman  and  gentlemen  of  the  committee,  I  am 
a  member  of  the  committee  on  legislation  of  the  National  Wholesale 
Lumber  Dealers'  Association,  and  for  the  purpose  of  getting  it  on  the 
record  only  I  would  like  to  state  that  I  am  a  member  of  the  New 
York  Lumber  Trade  Association,  which  is  a  local  association. 
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They  have  also  indorsed  this  bill,  but  I  simply  want  to  state  that  as 
a  fact,  not  that  I  have  any  authority  to  represent  them,  although  I  am 
a  member  of  the  association. 

Mr.  Chairman,  1  take  it,  from  having  listened  to  the  proceedings 
before  this  committee  for  the  past  two  days,  that  it  is  not  worth  whfle 
to  take  up  your  time  with  any  argument  in  favor  of  the  necessity  of 
some  amendment  to  the  present  interstate-commerce  act.  All  of  the 
parties  in  interest,  the  railroad  interests  and  the  shippers,  are  both 
dissatisfied  with  the  present  conditions,  and  what  we  are  trying  and 
hope  to  accomplish  is  a  just  and  equitable  settlement  of  uie  vexed 
question  by  an  amendment  to  the  present  act,  and  to  do  justice  to  both 
sides. 

The  four  things  which  the  shippers  are  greatly  in  need  of  are:  First, 
•that  all  shippers  shall  be  treated  alike;  in  other  words,  that  the  rail- 
roads shall  charge  a  like  amount  for  like  services  under  similar  condi- 
tions to  everybody.  Second,  that  additional  power  be  given  to  the 
Interstate  Commerce  Commission,  when  an  injustice  is  being  done 
either  to  the  railroads  or  to  the  shippers,  to  say  what  would  be  right 
in  the  case  in  hand,  and  to  enter  an  order  stating  what  is  right  and 
reasonable  as  between  the  two  parties;  third,  that  after  this  order  has 
been  made  they  shall  have  the  power  to  enforce  the  order,  and  fourth, 
that  pending  the  appeal,  the  order  of  the  Commission  shall  be  in 
effect. 

I  have  had  prepared  a  table  showing  the  distances  from  New  York 
of  some  25  or  30  places  which  ship  lumber  into  New  York,  which  is  as 
follows: 

Statement  showing  the  distance,  rate  in  cents  per  100  pounds^  and  rale  per  ton  per  mile  on 

lumber  from  points  shown  oelow  to  I^ew  York,  N,  Y, 


Distance. 


From— 


Bate  per 

100 
poundi. 


Rate  per 
ton  per 
e. 


MUe$. 

1,192 

1,888 
'  1,848 

1,209 
818 
915 

1,097 
767 
980 
866 
716 
709 
702 

1,273 
686 
683 
4U 
671 
667 
479 
880 
899 
616 
717 
604 
684 
788 
816 

1,060 
680 
706 
892 
492 
628 


Menominee,  Mich 

Duluth,Minn 

Ashland,  Wis , 

Memphis,  Tenn 

Indianapolis,  Ind , 

Chicago,  111 

Appleton.Wis 

Cmcinnati,  Ohio 

Petoekey,  Mich 

Louisville,  Ky 

Bay  City,  Mich 

Dayton,  Ohio 

Safinavf,  Mioh 

Helena,  Arte 

Ironton.  Ohio 

Ashland,  Ky 

Buffalo,  N.Y 

Kenova,  W.  Va 

Huntington,  W.Va 

Grafton,  W.Va 

Murphey,  N.  C 

Chattanooga.  Tenn 

CharlesUm,  W.  Va 

Norton,  W.Va 

Caraden-on-Gauley,  W.  Va 

Wilmington.  N.  C 

Knoxville,  Tenn 

Oswego,  N.  Y , 

Nashville.  Tenn 

Panther,  W.Va 

Ashevillc.  N.  C 

Elizaix'th  Citv,  N.C 

Elkin8,W.Va. 

Elizabethton,  Tenn 


Oenta. 
26 
88 
88 

81 
22 
26 
81 

21* 

28 

25 

21 

21 

21 

40 

2U 

2U 

13 

2U 

214 

16 

28 

81 

2U 
25i 

2U 

21 

28i 

114 

884 

254 

27 

16*1 


\ 


0.423 
.476 
.489 
.512 
.538 
.546 
.565 
.568 
.671 
.578 
.688 
.502 
.599 
.628 
.628 
.629 
.632 
.641 
.646 
.668 
.675 
.689 
.699 
.711 
.712 
.719 
.723 
.728 
.783 
.750 
.766 
.791 
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This  table  shows  not  only  the  distances,  but  the  receipts  in  cents  per 
hundred  pounds,  and  also  Uie  rate  per  ton  per  mile,  the  rate  per  ton 
per  mile  being  a  constant  factor  in  all  railroad  computations.  This 
table  covers  twelve  or  fifteen  different  States.  They  are  selected  with- 
out any  regard  as  to  what  the  result  would  be,  so  that  the  outcome  of 
this  table  is  a  perfectly  fair  result. 

The  point  charging  the  most  favorable  rate  to  New  York  City  on 
lumber  in  carload  lots  is  Menominee,  Mich. ,  0.423.  The  point  suffering 
the  greatest  charge  is  Elizabethton,  Tenn. ,  0.892  of  1  per  cent  per  mile. 

In  other  words,  the  shipper  of  lumber  in  the  State  of  Michigan  pays 
less  than  one-half  of  what  the  shipper  of  lumber  from  the  State  of 
.  Tennessee  pays.  The  other  twenty-five  or  thirty  places  vary  tvom  the 
0.423  up  to  0.892. 

I  will  file  this  paper  with  the  committee  so  that  it  may  come  before, 
you  in  a  regular  manner. 

Now,  gentlemen,  it  ought  not  to  take  very  much  time  to  prove  that 
there  is  no  reason  on  earth  why  the  shipper  from  Tennessee  should 
pay  more  than  twice  as  much  as  the  shipper  from  Michigan.  The 
cost  of  operating  the  railroads  is  about  the  same. 

The  Chairman.  Is  the  cost  the  same? 

Mr.  HiQBEE.  Practically.  Some  railroads  have  greater  grades  than 
others  and  some  have  greater  curves,  but  the  cost  of  the  rails  and  the 
stock  is  the  same.  It  may  be  a  little  different,  but  certainly  there  is 
not  enough  difference  to  warrant  one  railroad  in  charging  more  than 
twice  as  much  as  another  railroad. 

The  Chairman.  Are  you  familiar  with  the  factors  that  enter  into 
the  cost  of  transportation  in  each  case,  or  are  you  just  stating  this 
from  published  details? 

Mr.  HiGBEE.  No,  sir;  I  am  not  making  this  statement  from  their 
standpoint.     I  am  not  an  expert  in  railrosul  matters. 

.  The  Chairman.  I  did  not  Know  but  what  you  might  know 

Mr.  HiGBEE.  I  have  been  studying  this  subject  for  the  last  five 
years,  and  presently  I  will  state  why  l  took  this  question  up. 

Mr.  Coombs.  Now,  I  do  not  understand  this  subject  as  well  as  I 
would  like  to.  You  would  abolish  the  difference  of  rates  between  dif- 
ferent points?  What  effect  will  that  have  upon  competition?  That 
is,  you  make  a  systematic  scale  with  reference  to  prices  pertaining  to 
all  things  about  these  differentials  and  all  else,  and  make  some  arbi- 
trary rule;  what  effect  will  that  have  on  the  competition — that  is,  if 
you  regulate  prices  arbitrarily  by  a  fixed  rule,  will  that  have  a  tend- 
ency to  do  away  with  competition?  I  would  like  to  have  you  pay 
some  attention  to  that  subject. 

Mr.  HiGBEE.  I  would  like  to  ask  a  question,  if  I  may.  Do  you 
mean  competition  as  between  the  railroads  or  competition  as  between 
the  shippers? 

Mr.  CfooMBS.  As  between  the  railroads. 

Mr.  HiGBEE.  The  abolishment  of  competition  as  between  the  rail- 
roads without  any  regulation  would  be  a  very  serious  matter,  but  if 
we  abolish  competition  as  between  railroads  and  have  some  competent 
practical  power  to  fix  the  railroad  rates,  I  can  not  see  any  reason  for 
not  abolisning  the  competition  between  the  railroads,  but  the  two  must 
go  together. 

A  few  years  ago  the  association  which  I  have  the  honor  to  represent 
here  lodged  a  complaint  before  the  Interstate  Commerce  Commission 
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against  the  Pennsylvania  Railroad,  the  Norfolk  and  Western  Railroad, 
and  the  Baltimore  and  Ohio  Railroad,  the  basis  of  the  complaint  being 
that  the  rates  to  New  York  from  points  on  the  Norfolk  and  Western 
Railroad  were  unreasonable  and  discriminating  against  shippers  from 
that  road. 

Mr.  Adamson.  I  wanted  to  ask  you  one  or  two  questions  about 
those  railroad  rates  and  distances.  The  point  you  speak  of  in  MicMgan, 
is  that  in  northwestern  Michigan? 

Mr.  HiGBEE.  Menominee,  Mich.,  is  in  the  southern  part,  just  over 
the  Wisconsin  line.    They  come  together  at  the  river. 

Mr.  Adamson.  Is  it  any  longer  haul  in  Tennessee? 

Mr.  HiGBEE.  Yes,  sir;  but  the  rate  per  ton  per  mile  is  a  constant, 
factor. 

Mr.  Adabison.  I  understand  that,  but  I  want  to  know  whether  the 
factors  that  make  it  are  constant  or  not.  The  distance  from  Menom- 
inee, Mich.,  to  New  York  is  what? 

Mr.  HiGBEE.  That  is  1,182  miles  and  the  rate  is  25  cents  per  100 
pounds. 

Mr.  Adamson.  What  is  the  other  distance? 

Mr.  HioBEE.  The  distance  from  Elizabethton,  Tenn.,  to  New  York 
is  628  miles,  a  trifle  more  than  half  the  other  distance,  while  the  rate 
is  28  cents  per  100  pounds.  In  other  words,  the  rate  per  100  pounds 
is  greater  for  half  tne  distance. 

Mr.  Adamson.  Now,  if  a  point  twice  as  far  away  were  to  pay  the 
same  rate  on  lumber,  it  would  shut  that  point  out  of  the  New  I  ork 
market  entirely,  would  it  not? 

Mr.  HiGBEE.  That  would  depend  on  conditions. 

Mr.  Adamson.  It  mi^ht  do  it? 

Mr.  HiGBEE.  Supposing  the  Tennessee  rate  was  down  on  a  par  with 
the  Michigan  rate? 

Mr.  Adamson.  Another  question.  Of  course  I  do  not  mean  to  be 
exact  as  to  the  figures,  but  it  is  a  fact  that  all  railroads  and  all  trans- 
portation companies  are  compelled  to  haul  some  commodities  at  a  less 
rate  per  mile  in  order  to  allow  them  to  get  into  the  market  at  all? 

Mr.  HiGBEE.  That  is  true.  But  these  rates  are  on  the  same  com- 
modity. 

Mr.  Adamson.  Let  us  see  about  the  railroads.  Through  that 
country  up  there  the  railroads,  on  account  of  the  character  of  the 
country,  have  very  small  curvatures,  and  a  very  small  degree  of  grade? 

Mr.  HiGBEE.   les,  sir. 

Mr.  Adamson.  And  they  have  a  tremendous  volume  of  business  all 
the  time? 

Mr.  HiGBEE.  Yes,  sir;  that  is  true. 

Mr.  Adamson.  A  railroad  in  that  condition  has  fewer  accidents  and 
wrecks,  has  it  not? 

Mr.  HiGBEE.  That  may  be  so,  and  it  ma^  not  be  so. 

Mr.  Adamson.  The  point  that  I  am  driving  at  is,  considering  all 
those  things,  with  the  further  fact  that  down  in  the  South  and  South- 
west the  railroads  are  newer,  and  on  this  range  of  mountains  the  rail- 
roads are  newer,  do  not  those  things  furnish  some  justification  for  this 
higher  rate? 

Mr.  HiGBEE.  They  do  furnish  some  justification,  hut  that  would 
hardly  be  sufficient  to  warrant  them  in  charging  twice  as  much  for 
half  the  distance. 

i-c  L ^10 
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As  I  was  saying,  this  association  which  I  represent  brought  this 
complaint,  the  basis  of  which  was  that  the  shippers  over  the  riorfolk 
and  Western  road  were  discriminated  against.  The  testimony  in  the 
case — and  I  will  be  very  brief — disclosed  these  facts:  that  the  Pennsyl- 
vania Railroad  controlled  the  Baltimore  and  Ohio,  the  Chesapeake  and 
Ohio,  the  Norfolk  and  Western — three  parallel  roads.  These  roads 
all  had  an  interest  in  Cincinnati.  The  Baltimore  and  Ohio  road  and 
the  Chesapeake  road  and  the  Norfolk  and  Western  road  all  had  the 
same  rate  from  Cincinnati  to  New  York.  Two  of  the  roads,  the  Balti- 
more and  Ohio  and  the  Chesapeake  and  Ohio,  allowed  the  shippers  east 
of  Cincinnati  the  benefit  of  the  Cincinnati  rate,  but  the  Noirolk  and 
Western  road,  while  using  the  Cincinnati  rate  for  the  long  haul  up  to 
Cincinnati,  east  of  there  ran  upon  the  local  basis,  and  the  j*esult  was 
that  we  were  paying  about  30  per  cent  more. 

Because  of  the  decision  the  United  States  Supreme  Court,  which 
has  held  that  competition  renders  the  circumstances  under  which  freight 
is  moved  sufficiently  dissimilar  to  warrant  a  railroad  in  charging  less 
money  for  a  long  haul  than  a  short  haul,  we  were  barred  under  that 
clause  of  the  present  interstate-commerce  act.  Now,  the  point  which 
I  want  to  make  is  this:  That  is  all  right  so  far  as  the  railroad  is  con- 
cerned. But  the  shippers  of  the  Norfolk  and  Western  road  came  into 
direct  competition  with  the  shippers  from  the  other  two  roads  in  the 
New  York  market  and  had  to  pay  $1.60  and  $2  a  thousand  feet,  to  get 
their  lumber  into  New  York,  more  than  their  competitors,  the  cost 
of  the  lumber  at  the  shipping  points  being  to  all  intents  and  purposes 
the  same.  We  feel  that  in  view  of  that  decision  we  are  justified  in 
asking  that  increased  power  be  given  to  the  Interstate  Commerce 
Commission. 

There  is  one  point  which  has  come  up  in  the  discussion  of  the  last 
few  days  which  I  would  like  briefly  to  touch  upon.  There  seems  to 
be  an  impression  made  upon  some  of  the  railroad  interests,  and  how 
far  that  impression  j^oes  1  am  not  able  to  say,  that  this  Interstate 
Commerce  Commission,  if  these  additional  powers  were  conferred, 
would  represent  the  shippers  alone.  1  fail  to  understand  why  the 
Interstate  Commerce  Commission  would  not  represent  the  railroad 
interests  just  as  much,  and  just  as  thoroughly,  as  they  would  represent 
the  shipping  interests.  They  are  appomtea  for  that  purpose;  their 
powers  could  be  used  for  the  benefit  of  the  railroads,  if  they  needed 
the  benefit  of  those  powers,  just  as  well  as  they  could  be  used  for  the 
benefit  of  the  shippers. 

Mr.  Adamson.  What  fix  would  you  be  in  if  the  railroads  should 
happen  to  secure  the  appointment  on  the  Commission  of  three  men  of 
strong  railroad  predilections? 

Mr.  HiGBEE.  Well,  we  would  have  to  stand  it,  that  is  all. 

Mr.  Richardson.  The  condition  then  would  be  worse  than  in  the 
beginning? 

Mr.  HiGBEE.  The  condition  would  be  very  bad. 

Mr.  Richardson.  Like  that  of  that  house  in  the  Bible? 

Mr.  HiGBBE.  Yes,  sir.  However,  we  believe  that  a  commission 
appointed  by  the  President  and  confirmed  by  the  Senate  would  be 
scrutinized  very  closely,  and  the  gentlemen  appointed  to  that  commis- 
sion very  carefully  considered  before  tHey  were  confirmed,  and  we 
believe  that  we  are  perfectly  safe  in  trusting  our  interests  in  the  bands 
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of  the  President  and  the  Senate  of  the  United  States,  and  we  are  ready 
to  take  that  risk. 

And  there  is  another  point  The  railroad  interests  have  dissemi- 
nated  

The  Chairman.  Let  me  ask  you  before  you  leave  that  point — you 
say  that  you  are  willing  to  take  that  risk.  This  commission  would 
not  in  any  event  have  the  power  to  regulate  your  charges  or  your 
profits.  Would  you  be  content — as  content — if  there  was  a  proposi- 
tion to  supervise  your  business  and  your  charges?  Would  you  then 
)>e  as  content? 

Mr.  HiGBEE.  If  there  were  conferred  upon  me  the  same  privileges 
that  the  railroad  has  I  would  say  yes.  The  railroad  can  go  in  and 
exercise  the  right  of  eminent  domain,  and  take  my  house  if  they 
render 

Mr.  Adamson.  They  can  not  take  your  house  without  making  com- 
pensation. 

Mr.  HiGBEE.  That  is  true,  but  there  are  instances  where  a  man's 
propertj'^  is  worth  more  than  market  value. 

Tne  Chairman.  How  many  instances  have  you  known  where  they 
got  less  than  market  value  where  their  property  was  taken? 

Mr.  HiGBEE.  My  experience  is  not  suflBcient,  perhaps 

Mr.  Adamson.  If  you  know  anybody  that  has  that  amount  of  expe- 
rience, ask  them. 

The  Chairman.  You  think  that  the  right  of  eminent  domain  would 
compensate  for  the  taking  away  from  him  of  the  right  of  regulating 
his  own  business  and  taking  from  him  the  power  to  regulate  the  price 
for  which  he  would  sell? 

Mr.  HiGBEE.  If  that  right  was  conferred  upon  citizens  everybody 
would  have  that  right. 

Mr.  Coombs.  It  is  for  the  benefit  of  citizens  that  the  right  of  emi 
nent  domain  exists. 

Mr.  HiGBEE.  I  think  that  right  is  very  broad,  and  if  I  was  ever  in 
Congress  I  would  come  here  and  oppose  it. 

I  think  the  railroads  have  very  great  powers  and  very  great  privi- 
leges, which  are  very  valuable. 

Mr.  Adamson.  Hx)w  many  of  them  are  chartered  by  the  United 
States? 

Mr.  HiGBEE.  As  a  direct  charter,  I  do  not  know  that  any  were.  The 
Pacific  Railroad,  of  course,  has  some  legislation  which  allowed  them  to 
complete  their  road  through  to  the  coast.  Most  of  the  other  railroads 
get  their  charters  through  the  States,  I  think.  That  is  a  question 
which  I  do  not  feel  competent  to  answer,  because  I  have  not  looked 
it  up. 

Mr.  Coombs.  I  think  the  State  governments  do  usually  supervise. 
They  have  a  railroad  commission,  just  as  they  have  examiners  for  the 
State  banks  and  loan  associations. 

Mr.  KiOHARDSON.  In  my  State,  AJabama,  the  railroads  pay  the  sal- 
aries of  the  railroad  commission. 

Mr.  HiGBEE.  I  think  that  is  true  of  the  State  of  New  York. 

Mr.  Richardson.  And  we  never  have  any  trouble  there  with  them. 

Mr.  Adamson.  But  the  Federal  Government  has  not  undertaken  to 
fix  the  charges. 

Mr.  HiGBEE.  The  Federal  Government  would  have  no  right  to  fix 
the  charges  on  anything  except  interstate  commerce. 

Mr.  SiOHABDSON.  We  have  no  trouble  "wVOdl  \!bL<^  tqSaqa^  Vbl  ^i^^- 
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bama.  The  salaries  are  paid  by  the  railroads,  and  thej  relieve  the 
people  of  that  burden,  small  as  it  is. 

Mr.  HiGBEE.  I  have  never  heard  of  any  trouble. 

Mr.  Richardson.  The  power  of  the  Oommission  is  advisory,  and 
there  is  never  any  complaint  of  any  kind.  We  go  along  with  them 
mighty  smoothly  and  easily. 

Mr.  HiGBEE.  We  have  had  the  same  experience. 

Mr.  Richardson.  Then  what  are  you  complaining  of? 

Mr.  HiGBEE.  The  interstate-commerce  busmess. 

Mr.  Richardson.  Discrimination? 

Mr.  HiGBEE.  Yes,  sir;  between  localities.  In  this  case  it  was  fully 
30  per  cent. 

Mr.  Richardson.  The  legislation  which  you  propose  is  quite  drastic. 
Do  you  think  it  would  reach  the  rebate  system? 

Mr.  HiGBEE.  I  think  the  rebate  system  should  be  treated  in  the 
same  way  as  a  physician  treats  a  disease;  the  cause  should  be  remedied, 
and  then  the  rebates  and  cut  rates  would  be  removed. 

Mr.  Richardson.  How  would  this  proposed  Corliss  bill  relieve  the 
railroads  of  that  rebate  system,  which  is  a  hidden  affair? 

Mr.  HiGBEE.  I  will  be  very  frank  with  you.  I  think  the  Ciorliss 
bill  would  not  relieve  it. 

The  Chairman.  I  did  not  catch  that. 

Mr.  HiGBEE.  I  said  that  the  Corliss  bill  will  not  reach  the  rebating 
or  cutting  of  rates. 

Mr.  Richardson.  That  is  the  chief  complaint? 

Mr.  HiGBEE.  Yes;  that  is  the  chief  complaint.     There  are  others. 

Mr.  Richardson.  And  you  think  the  bill  before  us  would  not  reach 
that  complaint  and  remedy  it? 

Mr.  HiGBEE.  I  individually  say  so. 

Mr.  Richardson.  I  mean  you. 

Mr.  HiGBEE.  Yes,  sir.  I  am  not  speaking  for  my  association  or 
any  other  gentlemen  on  that. 

Mr.  Richardson.  You  seem  to  be  informed  on  the  subject  and  I 
want  to  get  your  opinion. 

Mr.  HiGBEE.  I  am  very  glad  to  give  you  my  opinion. 

Mr.  Richardson.  I  know  that.  What  we  want  to  get  is  the  very 
l>est  thing  for  the  railroads  and  the  people. 

Mr.  HiGBEE.  I  think  we  all  have  the  same  obiect,  and  if  there  is 
anything  that  I  can  state  I  would  be  very  glad  to  do  it. 

Mr.  Richardson.  But  the  way  1  look  at  it,  in  my  humble  view  of 
the  matter,  considering  what  1  have  heard  here,  from  the  variety 
of  arguments  we  have  had,  very  able  and  very  instructive,  the  rebate, 
which  is  a  mere  matter  of  private  arrangement,  applicable  to  most  of 
the  localities,  is  one  of  the  most  serious  charges  that  is  made  against 
the  railroads.  Now,  the  proposition  in  my  mind  is,  how  are  you  going 
to  reach  that? 

Mr.  HiGBEE.  The  only  remedy  that  I  could  suggest  is  the  i^medy  of 
allowing  the  railroad  interests  to  make  some  arrangement  among  them- 
selves, subject  to  the  supervision  and  control  of  this  Commission. 
For  instance,  if  there  were  10,000  carloads  of  lumber  to  be  moved 
from  Chicago  to  New  York,  if  the  mte  was  reasonable,  just,  and  satis- 
factory, I  can  not  see  the  slightest  objection  to  apportioning  those 
10,000  carloads  between  the  competing  lines  between  Chicago  and  New 
York* 
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What  difference  does  it  make  if  the  railroads  can  agree  as  to  bow 
many  trains  of  cars  each  line  would  haul;  they  Haul  at  the  same  rates, 
and  no  shipper  is  placed  at  a  disadvantage  to  any  other  shipper,  and  1 
can  not  see  any  disadvantage  as  to  that. 

In  conclusion,  gentlemen,  the  lumbermen  do  not  expect  that  the 
millenium  is  going  to  dawn  when  this  bill  is  passed.  We  believe  that 
so  long  as  men  are  human  and  corporations  are  without  souls  they  will 
all  be  trying  to  get  the  best  of  each  other;  but  the  passage  of  a  right 
and  proper  interstate-commerce  act  is  that  for  which  we  are  strivmg 
and  which  we  are  asking  at  your  hands,  and  the  passage  of  the  Corliss 
bill  in  its  present  form,  or  in  some  amended  form,  would  be  a  long 
step  in  the  right  direction.  There  is  a  demand  for  this  legislation,  and 
I  think  the  necessity  has  been  clearly  shown. 

I  leave  it  in  your  hands  with  the  greatest  confidence  that  you  will  do 
what  is  for  the  best. 

TheCHAiRBiAN.  Let  me  ask  you;  suppose  that  the  law  was  so  changed 
as  to  make  it  obligatory  upon  the  Interstate  Commerce  Commission, 
whenever  a  complaint  was  made,  to  thoroughly  investigate  that  com- 
plaint, to  ascertain  the  facts,  to  find  out  where  proofs  could  be  had 
for  further  procedure  in  court;  and  suppose  it  was  then  made  their  duty, 
after  they  had  made  a  case  and  briefed  it  as  a  lawyer  would  brief  his 
case  of  facts,  to  turn  that  over  to  the  proper  prosecuting  oflBcer;  and 
that  that  made  it  obligatory  upon  him  at  once  to  put  the  law  in  force, 
either  by  an  injunction  or  by  a  prosecution  to  punish  the  offender, 
providing  the  Commission  had  found  the  evidence;  and  that  the  court 
was  then  obliged  to  expedite  by  all  proper  means  the  immediate  adjudi- 
cation of  that  matter;  why  is  not  that  a  remedy? 

Mr.  HiGBEE.  That  is  a  remedy,  but  it  is  simply  transferring  the 
power  we  are  asking  for  the  Interstate  Commerce  Commission  U>  the 
courts.  Somebody  nas  to  decide  what  is  right  and  reasonable,  and 
when  that  question  is  decided  no  one  would  l^  in  a  position 

The  Chairman.  While  the  court  would  aid  it  m  the  process  of 
adjudicating  the  fact  whether  the  rate  was  a  reasonable  one  or  not  and 
by  the  proper  punishment  of  the  freight  agent  who  gave  to  you  an 
unreasonable  rate,  compelled  you  to  accept  an  unreasonable  rate,  let 
the  Government  prosecute  this  case;  let  it  be  done  expeditiously;  let 
you,  as  an  individual,  in  compensation  for  the  trouble  that  you  have 
been  to  in  making  the  complaint,  recover  your  damages,  or  whatever 
damages  have  been  authorized;  would  not  the  railroads  desist  very 
quickly  from  conduct  that  would  be  met  in  that  way? 

Now,  I  have  thought  that  the  difficulty  was  in  securing  the  testimony 
upon  which  a  successful  prosecution  could  be  based.  I  believe  now 
that  there  is  the  difiSculty,  and  I  believe  that  if  our  Commission,  instead 
of  desiring  the  anomalous  condition  of  being  executive  oflBcers  and 
judicial  officers,  and  now  legislative  officers,  would  content  themselves 
with  helping  the  shipper  to  secure  the  proof  that  would  give  him 

1)roper  stanoin^  in  couii;,  this  whole  difficulty  would  have  been  adjusted 
ong  ago.  and  in  my  judgment  the  mistake  that  has  been  maae  has 
been  maae  by  the  Commission  in  supposing  itself  to  be  a  court  instead 
of  recognizing  its  real  duty  as  that  or  discovering  offenses  and  aiding 
in  their  correction.  I  have  heard  gentlemen  say  frequently  here  that 
this  law  was  satisfactory  up  to  ten  years  ago,  and  at  that  time  the 
courts  decided  that  the  Commission  did  not  have  the  power  to  fix  a 
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rate.  I  do  not  understand  that  the  Commission  ever  arrogated  to  itself 
that  right  in  the  early  days. 

I  do  not  believe  there  was  a  man  who  voted  for  the  bill — and  I  was  one 
of  them — who  ever  thought  that  they  had  the  power  under  that  bill  to 
establish  a  rate.  They  aid  have  the  power,  it  was  supposed,  and  no 
one  doubts  it  now,  to  say  that  a  rate  was  unreasonable,  and  to  enjoin 
its  correction. 

But  the  trouble  has  been  that  when  the  matter  comes  to  the  courts 
the  evidence  is  in  the  hands,  largely,  of  a  class  of  gentlemen  who  will 
not  expose  it.  It  is  in  possession,  first,  of  the  railroad  companies,  and 
then,  as  one  gentleman  here  explained  the  other  day,  it  is  in  the  hands 
of  shippers  who  have  kindly  and  pleasant  relations  with  the  agents 
they  would  punish  if  they  divulged  what  they  knew,  and  hence  these 
gentlemen  simpl  v  say  that  they  will  not  do  it.  Suppose,  now,  that  we 
should  remedy  that  aiflSculty;  give  us  your  opinion,  if  you  please,  as 
to  whether  or  not  that  would  te  effective? 

Mr.  HiGBEE.  I  think  it  would  be  effective,  but  I  think  it  would  be 
very  much  more  cumbersome  than  the  plan  which  we  are  projK)sing, 
because  it  would  impose  upon  individuals  the  trouble  of  bringing 
individual  suits  at  law. 

The  Chairman.  Every  man  has  that  to-day,  now,  when  he  is 
aggrieved,  and  there  would  be  this  condition  which  would  make  it 
unusual  that  there  would  be  this  favoritism  to  the  class  of  aggrieved 
citizens  that  the  Government  would  hunt  out  their  proof  for  them, 
whereas  in  the  case  of  an  ordinary  grievance  you  have  to  hunt  up 
your  proofs  for  yourself. 

Mr.  HiGBEE.  Would  it  not  necessitate  the  bringing  of  a  great  many 
suits  for  the  same  purpose? 

The  CHAntMAN.  1  should  think  not  I  do  not  think  that  usually 
happens.  The  whole  human  family  who  live  within  the  limits  of  the 
United  States  may  violate  the  law.  If  an  occasional  punishment  of 
one  man  deters  hundreds  of  men  from  the  like  offense,  why  would  it 
not  in  this  case? 

Mr.  HiGBEE.  I  assure  you,  sir,  that  1  have  no  pet  scheme.  I  simply 
want  the  evil  remedied. 

The  Chairman.  I  simply  wanted  to  get  your  opinion  as  to  that 
scheme,  if  it  would  accomplish  the  purpose.  I  do  not  know  that  it 
will  work  well,  but  you  gentlemen  who  are  practically  engaged  in  this 
matter  I  think  should  know. 

Mr.  HiGBEE.  My  impression  is  that  it  would  not  be  as  effective  as 
the  one  we  are  speaking  of. 

The  Chairman.  It  would  avoid  some  dangers  that  beset  the  remedy 

{rou  advocate,  of  putting  the  immense  power,  for  instaiice,  of  control- 
ing  this  ten  or  eleven  billions  of  wealth  into  the  hands  of  a  very  few 
peraons. 
Mr.  HiGBEE.  Even  placing  that  power  there,  Congress  has  still  the 

?ower  at  any  time,  ii  this  power  is  abused,  to  remedy  that.  The 
resident  has  the  power  of  removal,  and  we  have  put  great  power 
into  the  hands  of  a  few  men  occasionally.  The  President  has  power 
in  his  one  hand  which  is  beyond  and  away  above  the  power  that  we 
are  asking  for  these  five  men,  and  he  is  in  for  four  years. 

The  Chairman.  No;  the  President  has  the  power  of  removal  in  case 
of  misconduct. 
Mr.  HiGBBE.  Congress  has  the  power  to  repeal  the  law,  and  the 
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President  has  power  to  call  CJon^ess  in  extra  session  within  a  very 
few  days.  We  think  that  it  would  be  perfectly  safe.  We  are  simply 
striving  for  the  best  that  we  can  get  We  do  not  expect  ever  to  reach 
a  perfect  condition. 

The  Chairman.  I  do  not  assume  that  that  would  be  a  remedy,  but  I 
simply  suggested  it  to  you. 

Mr.  HiGBEE.  I  have  tried  to  answer  your  questions  to  the  best  of 
my  ability,  and  if  there  are  no  further  (questions,  1  thank  you,  gentle- 
men, for  your  kindness  in  giving  me  this  time. 

Tne  Chaibman.  We  are  certainly  very  glad  to  have  heard  you. 

STATEMENT  OF  MB.  S.  T.  HUBBASD. 

The  Chaibman.  You  heard  the  question  which  I  just  asked  your 
predecessor! 

Mr.  HuBBABD.  Tes,  sir. 

The  Chaibman.  Will  vou  answer  that  question? 

Mr.  HuBBABD.  I  would  like  to  have  it,  the  substance  of  it,  reread, 
as  it  is  a  pretty  long  question,  Mr.  Hepburn,  and  involves  a  good 
many  points.  I  thinK  tnat  all  I  have  heard  of  all  the  questions  that 
have  been  asked  by  the  committee  were  very  interesting  and  instruct- 
ive to  me,  and  they  have  been  no  doubt  answered  and  thrashed  over  in 
the  adoption  of  this  interstate-commerce  law. 

The  question  you  asked  first,  as  to  whether  a  man  would  be  willing 
to  invest  his  money  in  an  enterprise  which  falls  under  the  laws  of  the 
United  States  or  States  which  regulate  the  tmfiic  can  be  answered 
simply  by  experience.  The  different  States  have  railway  commissions 
which  have  nxed  rates  on  the  goods  transported  over  the  lines;  the 
other  States  granted  charters,  and  that  has  not  prevented  railroad 
building  in  those  States.  I  do  not  know  whether  the  State  of  Ohio 
has  sucn  a  commission. 

Mr.  Tompkins.  The  State  of  Ohio  has  a  statute  fixing  the  maximum 
charges  for  freight  and  passengers  and  also  has  a  commission. 

Mr.  HuBBABD.  Since  that  time  1  have  myself  invested  a  sum  of 
money  in  Ohio,  from  Sandusky  down  to  Zanesville.  I  have  lost  it,  of 
course 

Mr.  Mann.  But  that  is  all  subject  to  correction  by  the  courts  before 
the  rates  are  put  into  effect 

Mr.  HuBBABD.  The  rates  are  put  into  effect,  as  I  understand  the 
decisions  of  the  railroad  commissions,  and  they  have  gone  into  effect, 
and  the  shippers  have  mid  them  and  have  appealed — or  the  railroads 
have  appealed — to  the  State  courts  for  decisions  on  those  points.  If 
my  memory  serves  me  correctly^  that  has  been  done  in  Texas,  and  the 
Nebraska  rate  case  is  a  decision  in  that  line,  if  I  am  not  mistaken. 

Mr.  Mann.  In  every  one  of  those  States  the  railroad  companies  can 
file  a  bill  for  injunction  in  the  United  States  courts  and  enjoin  the 
putting  into  effect  of  these  rates  until  the  courts  have  passed  upon 
the  reasonableness  of  the  rates.  This  bill  that  you  propose — whether 
that  is  constitutional  or  not  is  another  question — ^provides  that  rates 
shall  be  put  into  effect  before  the  court  has  an  opportunity  of  passing 
upon  them. 

Mr.  HuBBABD.  My  understanding  of  this  bill  is  that  it  gives  the 
Interstate  Commerce  Commission  the  power  to  carry  out  the  purposes 
of  the  interstate-commerce  act  and  enforce  their  rulings  at  the  start. 
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Then,  if  a  raling  is  wrong,  it  is  carried  into  the  courts,  but  it  maintains 
its  position  as  a  legislative  enactment,  as  vou  might  term  it,  until  it 
is  oecided  by  the  court.  At  the  present  time  the  rate  is  made  and  the 
shipper  objects  to  it,  but  he  pays  it  and  carries  it  into  the  court  for  a 
decision    Is  not  that  the  difference? 

Mr.  Mann.  At  the  present  time  a  rate,  of  course,  does  not  go  into 
effect  until  the  court  says  so,  if  the  carrier  appeals  to  the  court.  Let 
me  understand.  Under  this  bill  it  is  my  understanding  that  the  Inter- 
state Ck)mmerce  Commission,  upon  complaint,  makes  an  investi^tion 
and  decides  what  the  rate  ought  to  be,  and  thereupon  the  railroad 
company  may  appeal  to  the  courts,  but  meanwhile  tne  rate  shall  ^o 
into  effect,  unless  the  court,  by  special  order,  finds  that  there  is  a  plain 
mistake.  Pending  the  appeal  to  the  court  the  rate  shall  be  in  lorce 
and  effect. 

Mr.  HuBBABD.  Yes,  sir. 

Mr.  Mann.  It  takes  about  how  long  for  a  case  to  go  through  the 
Supreme  Court  of  the  United  States? 

Mr.  Hubbard.  I  do  not  know,  sir. 

Mr.  Mann.  Most  of  the  gentlemen  who  have  appeared  before  us 
have  assumed  to  know,  and  assume  that  it  takes  three  or  four  years. 

Mr.  Hubbard.  I  have  never  had  a  case  in  the  Supreme  Court  of  the 
United  States. 

Mr.  Mann.  It  is  auite  certain  that  under  ordinary  circumstances  the 
Supreme  Court  of  tne  United  States  would  not  pass  upon  a  question 
short  of  two  years,  and  by  that  time  the  order  would  have  expired; 
and  thereupon  the  Intersli.te  Commerce  Commission,  before  the  first 
case  is  disposed  of,  can  make  a  new  order,  which  can  stand  in  force 
pending  an  appeal,  and  through  that  process  they  can  go  on  making 
rates  forever,  notwithstanding  any  appeals  to  the  courts. 

Mr.  Hubbard.  1  understand  that  this  bill  would  make  the  rulings 
of  the  Interstate  Commerce  Commission  of  the  same  weight  as  a  rul- 
ing of  the  Treasury  Department.  If  I  am  an  importer,  and  import 
goods  and  pay  the  duty  on  them,  I  protest  to  the  Treasury  Depart- 
ment, and  the  Treasury  Department  states  that  that  is  a  ruling,  that 
that  is  the  rate 

Mr.  Mann.  Yes. 

Mr.  Hubbard  (continuing).  And  I  pay  that  money,  that  duty,  and 
then  I  appeal  to  the  coui*ts,  and  until  the  case  is  decided  the  Treasury 
Department  retains  that  money. 

Mr.  Mann.  And  if  the  case  is  decided  against  the  Government,  you 
get  the  money  back. 

Mr.  Hubbard.  Yes,  sir. 

Mr.  Mann.  But  if  this  other  case  is  decided  against  the  Interstate 
Commerce  Commission,  the  railways  are  out  the  money.  They  do  not 
get  it  back. 

Mr.  Hubbard.  That  is  true,  but  that  is  a  matter  which  is  not  impos- 
sible of  remedy. 

Mr.  Mann.  How  would  you  remedy  it? 

Mr.  Hubbard.  If  the  decision  of  the  Interstate  Commerce  Commis- 
sion was  appealed  from  bv  the  railroads,  it  is  perfectly  possible  to 
provide  that  the  rate  of  freight  shall  be  paid  and  the  money  shall 
remain — I  do  not  know  the  legal  term,  in  trusteeship  or  custody — 
until  the  question  is  decided. 
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The  Chaibman.  In  order  to  be  just  you  would  have  to  apply  that 
payment  to  every  other  transaction  of  hke  kind. 

Mr.  Hubbard.  Yes,  sir. 

The  Chairman.  Then,  what  would  be  the  benefit  to  the  shipper.  He 
is  out  his  money. 

Mr.  Hubbard.  Very  true,  he  is  out  his  money. 

The  Chairman.  And  you  have  got  to  burden  both  with  this  double 
S3'siem  of  accounts. 

Mr.  Hubbard.  I  say  it  is  not  impossible  of  remedy,  and  I  simply 
suggest  this  in  an  offlmnd  manner. 

Tne  question  the  gentleman  asked  me  was,  that  the  Treasury  of  the 
United  States  was  always  here,  and  the  importer  could  recover  the 
money  from  the  Treasury  of  the  United  States  the  moment  he  got  his 
decision,  but  the  railroad  did  not  know  that  the  shipper  would  always 
be  there,  and  therefore  did  not  know  if  the  money  could  be  returned. 
That  was  the  point  the  gentleman  wanted  to  make. 

Mr.  Mann.  What  would  you  think  of  it  if  the  importer  should  fix 
the  rate  upon  the  goods  and  then  give  the  importer  an  opportunity  to 
appeal  to  the  Supreme  Court  of  the  United  States — to  the  courts — and 
have  it  passed  upon  in  four  or  five  years;  but  meanwhile  the  importer 
must  pay  the  duty  upon  the  goods,  with  no  possibility  of  ever  recover- 
ing it  back.  That  would  be  exactly  analogous  to  the  proposition  you 
have  made  in  regard  to  the  railroads. 

Mr.  Hubbard.  I  hardly  think  so.  The  rates  are  fixed  by  legisla- 
tive enactment. 

Mr.  Mann.  They  probably  do  not  know  any  more  about  their  rates 
than  the  Treasury  does  about  import  business. 

Mr.  Hubbard.  That  is  time;  but  the  power  has  already  been  dele- 
gated, as  I  understand  it,  to  the  commissioners  in  the  different  States 
to  fix  the  rate,  and  the  States  have  not  found  that  it  is  highly  objec- 
tionable. 

Mr.  Mann.  But  in  every  case  where  it  is  fixed  by  the  State,  it  is 
subject  now  to  the  correction  of  the  courts.     Nobody  questions  it. 

Mr.  Hubbard.  Would  not  these  rates  be  subject  to  final  correction 
by  the  courts? 

Mr.  Mann.  After  the  shippers  had  obtained  the  benefit  of  the  rates, 
the  court  might  decide  that  those  rates  were  not  proper  rates,  but 
meanwhile  one  of  the  parties  is  absolutely  out. 

Mr.  Hubbard.  Yes,  sir.  At  the  present  time  the  shipper  pays  the 
rate,  and  he  sues  under  the  interstate  commerce  law,  and  he  carries 
that  onus. 

Mr.  Coombs.  You  would  like  to  vest  the  Commission  with  judicial 
functions,  would  you  not? 

Mr.  Hubbard.  Subject  to  revision,  as  provided  for  in  the  bill. 

Mr.  Coombs.  I  understand  in  fixing  these  rates  they  would  go  into 
effect  immediately,  pending  the  appeal.  Would  that  be  by  reason  of 
the  exercise  of  a  juaicial  function  or  an  executive  function  on  the  part 
of  the  Commission? 

Mr.  Hubbard.  I  should  think  that  would  be  in  the  nature  of  an 
executive  function  rather  than  a  judicial  one.  It  has  both  bearings, 
but  I  should  judge  so. 

Mr.  Coombs.  fiJAve  you  ever  studied  the  constitutional  feature  of 
that  provision? 
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Mr.  HuBBABD.  The  rates  are  fixed  by  the  legislature,  as  I  have  just 
said;  it  it  a  legislative  function. 

Mr.  Coombs.  The  legislature,  though,  can  fix  an  unreasonable  rate? 

Mr.  HuBBABD.  I  beg  your  pardon.    They  have  the  power  to  fix 

Mr.  Adamson.  Fixing  rates  would  be  really  a  legislative  function? 

Mr.  HuBBABD.  Yes,  sir. 

Mr.  Adamson.  Delegating  the  power  of  legislation  to  the  Commis- 
sion when  we  justify  them  in  prescribing  rat^  which  the  railroads  are 
bound  to  conform  to. 

Mr.  Coombs.  Inherently  it  is  a  legislative  power:  however,  you 
want  to  vest  the  Commission  with  judicial  functions!  Now,  do  you 
propose  to  invoke  one  of  those  judicial  functions  in  promulgating 
these  orders  and  fixing  the  rates,  after  determining  by  the  evidence 
what  the  rate  should  be?  Would  you  do  that  in  a  judicial  proceeding 
or  just  simply  a  summary  matter? 

Mr.  Hubbard.  I  think  that,  of  course,  is  a  matter  which  the  com- 
mission would  have  to 

Mr.  Coombs.  That  is  an  executive  act? 

Mr.  Hubbard.  Yes,  sir. 

Mr.  Coombs.  Now,  if  you  could  do  that,  why  would  you  want  to 
vest  the  Commission  with  judicial  functions? 

Mr.  Hubbard.  Why  ?  in  order  to  carry  out  an  executive  act  there 
must  be  some  power  to  carry  it  out. 

Mr.  Coombs.  If  you  wanted  to  carry  out  an  executive  order  you 
would  have  to  go  and  get  a  judgment  on  it.  I  do  not  imagine  that  any 
court  would  get  out  an  execution  on  some  executive  order  of  some- 
body. 

Mr.  HuBBABD.  No,  but  I  think  the  order  of  the  Commission 

Mr.  Coombs.  I  would  like  to  get  a  clear  understanding  as  to  what 
the  idea  is  as  to  the  power  of  this  Commission. 

Mr.  Hubbabd.  The  Commission  has,  under  the  present  ruling  of 
the  Supreme  Court,  the  right  to  fix  a  rate,  as  the  chairman  says. 

Mr.  Coombs.  I  understand. 

Mr.  Hubbabd.  The  questions  which  you  are  asking  me  1  think  have 
been  ably  answered  before,  before  Senator  Culloni's  committee,  which 
sat  for  years,  and  di-ew  the  original  Interstate  Commerce  act. 

Mr.  Mann.  Which,  by  the  way,  does  not  anywhere  purport  to  give 
the  Interstate  Commerce  Commission  the  power  to  fix  rates. 

Mr.  Hubbabd.  No,  sir;  I  do  not  think  it  does;  but  it  was  the 
belief — I  am  quite  at  variance  with  the  chairman  on  that  point — that 
the  purpose  of  the  interstate-commerce  act  as  originally  adopted  was 
to  accomplish  what  the  granger  legislation  of  the  West  had  attempted 
to  accomplish,  namely,  the  avoidance  of  discrimination  between  local- 
ities and  individuals. 

Mr.  Mann.  That  still  remains  untouched  in  the  law. 

Mr.  Hubbabd.  If  that  remains  untouched  in  the  law,  how  are  you 

f^oin^  to  rectify  discriminations  between  individuals  and  between 
ocalities,  unless  you  give  the  power  to  some  one  to  do  it? 

Mr.  Adamson.  If  we  do  summarily  assume  here  to  delegate  to  the 
Commission  the  executive  function  of  fixing  rates  and  the  judicial 
function  of  hearing  and  determining  causes,  and  delegate  the  legisla- 
tive function  of  enforcing  rates,  thus  violating  the  Constitution,  which 
fetftys  that  the  three  departments  shall  stand  separate 


INTERSTATE-COMMEBOE   LAW.  155 

Mr.  Coombs.  And  that  you  can  not  take  a  man's  property  without 
due  process  of  law  ? 

Mr.  Adamson.  That  is  another  provision. 

Mr.  Mann.  What  is  there  in  this  bill  which  shall  prevent  discrimi- 
nations between  individuals  in  rates? 

Mr.  Hubbard.  I  believe  this  bill  gives  the  power  to  the  Interstate 
CJommerce  Commission,  after  investigation  and  decision,  to  issue  an 
order  that  the  rate  from  a  certain  place  to  a  certain  place  shall  be  so 
and  so. 

Mr.  Mann.  That  would  be  simply  to  make  a  schedule  rate? 

Mr.  Hubbard.  Yes,  sir. 

Mr.  Mann.  What  is  there  in  this  bill  that  has  a  tendency  to  punish 
the  ffiving  of  rebates  or  the  giving  of  a  lower  rate  to  someone? 

Mr.  Hubbard.  There  is  an  express  provision  in  the  bill  for  that 
purpose. 

Mr.  Mann.  I  have  not  seen  it;  I  have  not  seen  any  provision  in  the 
bill  which 

Mr.  Kernan.  Yes,  sir;  that  which  forbids  the  shipper  from  ship- 
ping at  any  except  the  regular  rate.  That  is  one  of  the  provisions  in 
this  bill  which  is  new.  The  carrier  can  be  prosecuted  and  punished, 
but  the  shipper  never  has  been  liable  to  any  punishment  or  penalty 
for  shipping  or  attempting  to  ship  at  less  than  the  published  rate. 
That  is  provided  for  in  this  bill  and  is  one  of  the  essential  things  in  it. 
We  want  to  stop  shippers  from  cheating  as  well  as  the  railroads. 

Mr.  Mann,   xou  want  to  stop  the  briber  as  well  as  the  bribed? 

Mr.  Kernan.  That  is  a  provision  in  this  bill,  to  punish  the  man  who 
attempts  to,  or  who  does,  ship  at  a  rate  less  than  the  published  rate, 
just  as  it  punishes  the  carrier  for  doing  the  same  thing. 

The  Chairman.  Does  not  that  simply  add  another  incentive  to 
secretiveness?  As  it  is  now,  the  shipper  can  not  be  punished.  There- 
fore there  is  no  reason  for  his  not  divulging  the  information  against 
the  carrier,  except  his  own  personal  interest. 

Now,  by  making  it  an  offense  on  his  part,  you  put  an  incentive  in 
the  minds  of  the  two  persons  who  must  know  about  the  violations  of 
the  law  to  shield  one  another. 

Mr.  Mann.  And  you  give  each  an  opportunity  to  decline  to  testify 
for  fear  of  incriminating  himself. 

The  Chairman.  I  wisn  you  would  tell  us,  if  you  have  studied  this 
bill,  how  the  railroad,  under  this  bill,  would  protect  itself  against  con- 
fiscation of  its  property  if  the  Interstate  Commerce  Commission  chose 
to  make  rates  so  low  that  it  would  be  a  confiscation  of  its  property  ? 

Mr.  Hubbard.  That  is  a  question  which  is  beyond  my  capacity  to 
answer.  I  think  you  had  better  ask  my  friend,  Mr.  Kernan  here,  as 
to  that.  He  has  been  upon  the  New  York  State  commission,  and  his 
recommendations  were  largely  adopted  by  Senator  Cullom's  committee 
on  that  question. 

If  there  are  no  further  questions,  Mr.  Chairman,  I  thank  you  for 
your  courtesy. 

STATEMENT  OF  MB.  JOHH  B.  KEENAH. 

Mr.  Kernan.  Mr.  Chairman,  the  gentleman  has  referred  to  the  fact 
that  I  had  some  experience  of  these  questions.  From  1883  to  1887  I 
was  the  chairman  of  the  New  York  State  commisaloa^  a  c<ysi\£^sss^^Ti 
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that  acted  under  the  Massachusetts  idea  of  having  power  to  investi- 
gate and  ascertain  the  facts  and  spread  them  before  the  public, 
and  bj  giving  to  the  injured  party  possession  of  the  proof  and  by 
invoking  the  aid  of  public  opinion  upon  situations  where  the  railroads 
were  doing  wrong,  seeking  in  that  way  to  accomplish,  without  the 
exercise  of  arbitrary  power,  a  regulation,  a  real  and  fair  adjustment  of 
disputed  questions  between  railrrads  and  shippers. 

And  during  those  four  yeara — the  time  when  1  resigned  was  in  1897 — 
this  question  of  the  interstate-commerce  bill  and  the  interstate-com- 
merce law  was  constantly  obtruding  itself  upon  the  attention  of  every 
commission  throughout  the  country,  and  the  necessity  of  some  Con- 
gressional legislation  to  reach  that  vast  mass  of  commerce  which  could 
not  be  reached  by  the  States  was  a  subject  of  constant  study  and  investi- 
gation and  talk  and  pooling,  and  all  tnese  questions  were  at  that  time 
being  investigated  and  thought  about  as  remedies  for  the  acknowledged 
evils  which  arose  in  the  interests  of  railroads,  seeking,  of  course, 
opportunities  to  make  what  they  could,  and  the  shippers  seeking 
advantages  at  all  points,  low  rates  and  just  rates. 

At  the  time  Senator  Cullom's  committee  was  appointed  it  opened  its 
sessions  at  New  York  City,  and  then  went  all  over  the  United  States 
and  spent  the  entire  vacation  season  in  hearing  these  questions,  such 
as  are  before  you,  discussed.  They  honored  me  by  asking  me  to  come 
before  that  body,  and  1  think  I  appeared  as  the  first  witness  and  talked 
for  two  or  three  days,  after  having  studied  these  matters  as  well  as  I 
could.  At  the  close  of  the  hearing,  and  subsequently,  Senator  CuUom 
wrote  me  asking  me  to  draw  a  bill  in  accordance  with  the  ideas  dis- 
cussed, and  1  drew  the  bill  which  the  Senate  virtually  adopted. 

1  did  not  believe  that  it  was  wise  to  legislate  at  all  upon  the  pooling 
question  at  that  time.  Pofoling  was  under  common-law  prohibition  to 
such  an  extent  that  the  railroads  could  not  enforce  pooling  agreements 
in  the  courts  between  themselves;  and  I  believed  they  were  working 
toward  what  is  now  being  accomplished  in  another  way,  that  is,  work- 
ing toward  some  sort  of  arrangement  among  themselves  which  should 
prevent  competition  which  impaired  their  usefulness  and  depleted  their 
/revenues  beyond  the  point  which  thej  ought  to  receive,  ana  they  were 
^  working  toward  a  uniform  classification  throughout  the  United  States, 
and  toward  rules  and  regulations  as  to  the  interchange  of  interstate 
traffic  which  were  desirable. 

And  on  the  other  hand  the  far-reaching  effects  of  pooling  appeared 
to  me  to  be  so  great  as  at  t^at  time  not  to  justify  witn  the  experience 
that  there  was  m  tibis  country  anything  which  went  to  the  extent  of 
legalizing  the  authorized  pooling.  My  opinion  was  that  they  ought 
not  to  do  anything  in  regard  to  tnat  at  that  time,  but  of  course  to  take 
the  safeguards  which  would  be  best  upon  experience,  and  as  to  which 
we  had  some  experience  to  know  what  we  were  doing,  and  so  to  follow 
the  English  acts  as  to  the  requirement  of  reasonable  rates  and  the  pro- 
'  hibition  of  unjust  discriminations;  and  the  third  section,  which  pro- 
vided that  localities  and  individuals  should  not  be  favored  in  any  way 
by  special  rates.  The  Senate  adopted  that  bill  virtuallv  in  that  form 
as  bein^  the  law  which  affected  the  situation,  and  beyona  that  appointed 
a  commission  for  the  purpose  of  investigating  and  determining,  as  1 
believe,  at  that  time,  the  subjects  before  the  courts  for  legislation. 

Now,  the  House,  you  know,  under  the  leadership  of  Mr.  Reagan, 
inserted  it  in  this  bill.     Without  going  into  any  details  about  rates,  and 
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all  that,  the  situation  about  rates  was  disposed  of  in  many  respects  by 
the  interstate-commerce  law.  I  think  much  of  the  discussion  nere  was 
forecast  by  them  upon  many  questions,  and  I  think  if  you  gentlemen 
will  take  the  reports  of  the  Ciulom  committee  you  will  see  that  many 
of  these  questions  which  we  are  now  discussing  were  at  that  time  sup- 
posed to  be  settled,  and  it  was  believed  that  there  was  no  remedy  left 
lorthe  purpose  of  correcting  the  evils  that  existed,  and  these  questions 
between  shippers  and  the  carriers,  except  the  passage  of  the  interstate- 
commerce  law  and  the  creation  of  the  Conunission  as  a  special  tribunal 
for  the  purpose  of  hearing  and  deciding  these  questions,  and  to  a  cer- 
tain extent---I  will  point  out  afterwards  how  far — as  to  rates. 

Now,  I  will  not  go  into  the  question  of  the  courts  further  than  to 
say,  the  Interstate  Conmierce  Commission — ^the  representative  of  that 
Commission — pointed  out  that  the  courts  and  the  remedies  of  courts, 
open  and  available  to  shippers  or  to  localities  that  were  suffering  from 
unjust  discriminations  in  rates,  or  from  too  high  rates,  had  ceased  to  bo 
a  practical  source  of  relief,  owing  to  the  vast  growth  of  the  railroads,  and 
owing  to  the  vastly  changed  complicated  situation  which  arose  in  refer- 
ence to  these  questions.  The  procedure  of  all  of  our  courts,  mind 
you,  was  based  upon  the  questions  which  arose  when  the  stage  coach 
was  the  great  means  of  transportation  in  England  and  this  country, 
and  those  methods  of  procedure  are,  therefore,  as  far  behind  the  pres- 
ent necessities  of  the  tribunal  to  pass  upon  them  as  the  locomotive 
and  its  train  to-day,  and  its  capacity  of  moving  freight  in  vast  quanti- 
ties at  a  time,  is  beyond  the  conditions  that  existed  when  the  stage 
coach  flourished. 

So  that  in  many  of  these  cjuestions,  I  say,  you  can  regard  the  inter- 
state-commerce act  as  deciding  that  the  time  had  come  when  the  com- 
mon-law remedies  of  the  courts  had  ceased  to  be  sufficient  for  the 
protection  of  the  public  against  railroads  upon  these  questions — for 
the  speedy  decision  of  these  questions  between  the  railroads  and  the 
public — and  that  the  experience  of  20  or  30  States  up  to  that  time 
had  been  virtually  adding  to  the  conclusions  and  had  finally  reached 
that  as  a  conclusion;  that  it  was  necessary  to  have  some  speciiu  tribunal 
of  men  whose  time  was  devoted  to  the  study  of  these  questions,  in 
order  to  have  anything  practical  in  the  way  of  a  body  that  could  reach 
a  speedy  conclusion. 

Now,  I  have  had  a  good  many  experiences  before  the  Interstate 
Commerce  Commission.  I  have  been  employed  by  boards  of  trade 
and  many  bodies  of  that  kind.  I  have  never  been  for  the  railroads, 
but  always  on  the  other  side  of  the  question.  Biit  in  all  of  those  cases, 
up  to  the  time  that  the  Supreme  Coui*t  of  the  United  States  made  the 
decision — which  was  against  the  unanimous  opinions  of  the  courts 
below,  mind  you — in  1897,  ten  years  after  the  act  was  passed,  neither 
the  Commission  nor  the  railroads,  nor  anybody  else,  took  the  position 
that  they  did  not  have  the  power  to  fix  rates  to  the  extent  that  we 
now  ask  that  it  be  given  to  them.  The  orders  of  the  Commission  all 
ran  in  that  way,  that  they  found  that  the  rate  complained  of  was 
unreasonable  to  such  an  extent,  and  that  the  carriers  should  cease  and 
desist  from  charging  said  rate,  and  should  thenceforth  cease,  from 
charging  the  said  rate. 

That  was  never  questioned  until  the  case  which  I  carried  there  to 
the  Supreme  Court  of  the  United  States,  and  argued  there  twice,  'The 
import  rate  case,"  and  then  also  in  the  ^^  Social  circle  case;"  and  cl^ht 
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here  I  may  say  that  that  includes  the  question  whether  the  inquiry 
whether  rates  are  reasonable  or  not  is  a  judicial  act.  That  is,  whedier 
the  inquiry  before  the  Interstate  CJommerce  Commission,  whether  a 
rate  is  or  is  not  reasonable,  ia  a  judicial  act,  and  the  Supreme  Court 
says,  *'But  to  prescribe  rates  for  the  future  is  a  legislative  act."  So 
that  you  have  m  this  Commission  a  combination  or  the  duty  of  say- 
ing, first,  whether  the  rate  is  fair  and  reasonable,  and  then,  second,  as 
a  part  of  their  order,  what  the  rate  shall  be  for  the  future. 

So,  under  the  United  States  Supreme  Court's  decision,  you  have 
a  delegation  of  the  sole  legislative  power  of  letting  that  Commission 
say  what  for  the  future  shall  be  the  rate;  and  whether  that  is  a  danger- 
ous grant  of  power,  whether  it  exists,  whether  it  was  originally 
designed  bv  the  interstate-commerce  act,  is  a  question.  The  act  has 
failed  for  the  lack  of  that  power  up  to  the  present  time  to  accomplish 
the  result  intended. 

Mr.  Adamson.  Do  you  think  that  Congress  can  delegate  that  power  I 

Mr.  Kern  AN.  The  Supreme  Court  holds  that  they  can. 

Mr.  Adamson.  That  Congress  can  delegate  it  I 

Mr.  Kernan.  Yes,  sir; 'they  hold  it  in  all  its  fullness  in  reference  to 
all  these  laws,  in  ref  ei*ence  to  Texas  and  these  other  States.  The  laws 
have  been  brought  up,  for  instance,  in  the  Texas  case,  where  the  order 
of  the  Texas  commission  was  appealed  to  the  Supreme  Court  of  the 
United  States  and  they  reversed  the  order  and  held  that  it  violated  the 
Constitution  in  taking  property  from  the  railroads.  That  is,  it  was 
decided  in  that  case  that  the  commission  under  its  power  to  fix  rates 
could  not  confiscate;  they  can  not  fix  a  rate  that  is  lower  than  affords 
a  railroad  a  reasonable  return. 

Mr.  Adamson.  That  was  a  State  conunission? 

Mr.  Kernan.  Yes,  sir.  In  that  case,  however,  Congress,  with- 
out  

Mr.  Adamson.  Most  of  these  States  have  a  constitutional  provision 
authorizing  the  railroad  commission 

Mr.  Kernan.  Yes,  sir;  but  they  hold  that  it  is  a  legislative  function 
that  can  be  delegated.  The  Supreme  Court  of  the  United  States  has 
held  that  proposition,  and  the  interstate-commerce  act  has  never  been 
questionea  by  the  Supreme  Court  They  simply  say  that  Congress 
has  not  given  the  Interstate  Commerce  Commission  that  power,  but 
it  has  been  held  positively  that  the  Congress,  or  the  legislature  of  a 
State,  can  delegate  that  portion  of  its  power  which  authorizes  it  to  fix 
rates  for  the  future. 

Mr.  Adamson.  Congress  can  fix  rates  for  the  future? 

Mr.  Kernan.  The  Supreme  Court  of  the  United  States  has  held 
that  Congress  itself,  and  no  other  power,  can  fix  a  rate  for  railroads 
which  is  not  subject  to  judicial  review.  In  order  to  ascertain  whether 
it  violates  the  Constitution  in  putting  a  rate  so  low  as  to  mean  a  con- 
fiscation of  property 

Mr.  Coombs.  Here  is  the  Question:  Supposing  we  give  the  Commis- 
sion judicial  functions,  woula  those  judicial  functions  conferred  meet 
the  requirements  of  the  law,  and  permit  that  Conmiission  to  determine 
those  questions  in  a  manner  from  which  there  would  be  no  appeal  to 
other  courts? 

Mr.  Kernan.  I  have  said  that  Congress  itself  can  not  fix  a  rate 
which  is  not  subject  to  judicial  review.  Congress  can  not  dele^to 
any  power  which  it  has  not  itself.    It  can  delegate  to  the  Commission 
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the  judicial  power  to  determine  whether  a  rate  complained  of  is  fair 
or  not,  but  it  will  be  subject  to  a  review  and  decision  by  the  courts. 

Mr.  Coombs.  It  is  a  quasi  judicial  power. 

Mr.  Eernan.  Is  not  that  <}uasi  judicial? 

Mr.  Coombs.  It  is  a  judicial  power  which  pertains  to  it.  It  does 
not  make  a  court  of  them. 

Mr.  Kebnan.  Not  in  that  sense.  The  Supreme  Court  says:  ^'Con- 
gress has  said  that  the  Commission's  power  is  in  the  nature  of  a  judicial 
power" — quasi  judicial. 

Mr.  Coombs.  Yes,  sir. 

Mr.  Kebnan.  And  if  you  go  further  the  Commission  is  authorized 
to  prescribe  rates  for  the  future.  There  you  are  delegating  to  the 
Commission  a  part  of  the  legislative  power  that  you  exercise,  but  you 
can  not  delegate  it  to  be  exercised  oy  the  Commission  in  any  other 
way  than  you  would  exercise  it  yourselves,  and  necessarily  its  exercise 
will  be  always  subject  to  judicial  review.  Whether  a  rate  fixed  is 
right  or  not  it  is  always  to  be  subject  to  review. 

Mr.  Mann.  This  bill,  of  course,  provides  for  a  judicial  review,  or 
rather  method  of  review,  of  the  action  fixing  rates. 

Mr.  Eernan.  Yes,  sir. 

Mr.  Mann.  Now,  these  gentlemen  coming  here  representing  busi- 
ness and  shipping  interests  have  the  impression  that  that  is  the  only 
method  of  reviewing  the  rate  fixed  by  the  Interstate  Commerce  Com- 
mission, and  until  the  courts  in  that  method  may  have  decided  that 
those  rates  are  unreasonable  the  rates  shall  remain  in  force.  What  do 
you  say  about  that? 

Mr.  Kebnan.  Why,  I  understand  the  Nelson-Corliss  bill  to  prescribe 
that  a  rate  fixed  by  the  Commission  shall  be  fixed  as  though  it  had 
been  done  by  yourselves 

Mr.  Mann.  Yes. 

Mr.  Kebnan  (continuing).  Subject  to  the  right  of  the  railroad  to 
adopt  the  legal  method  provided  in  this  bill  for  reviewing,  or  subject 
to  any  other  common -law  method  that  exists. 

Mr.  Mann.  That  is  what  I  wanted  to  get.  Has  Congress  the  power 
to  say  that  the  courts  shall  not  entertain  original  jurisdiction  of  a  suit 
for  injunction? 

Mr.  Kebnan.  An  act  of  Congress  of  itself  in  that  regard  is  never  con- 
strued as  depriving  the  courts  of  any  jurisdiction  inf  erentially .  Now, 
there  is  nothing  in  this  except  an  inference  that  it  is  the  only  method. 

There  is  nothing  in  this  bill  to  the  effect  tHat  this  shall  be  the  only 
method.  I  think  this  bill  leaves  it  open  to  the  railroads  to  say  upon 
attack  by  a  decision  that  a  certain  rate  is  unjust;  that  they  can  pursue 
this  method  for  obtaining  obedience  to  it  or  any  other  common-law 
i-emedy  of  the  United  States  court  for  that  purpose.  ^ 

Mr.  Mann.  So  that,  as  a  matter  of  fact,  in  your  judgment,  if  this 
bill  became  a  law,  the  railroad  companies  would  have  the  same  rights 
in  court  to  prevent  the  putting  into  operation  of  tariff  rates  fixed  by 
the  Interstate  Commerce  Commission  that  they  now  have  to  prevent 
the  putting  into  operation  of  rates  fixed  by  a  State  commission? 

M:r.  Kebnan.  xes,  sir;  they  would  do  exactly  as  they  have  done. 
As  I  told  you,  during  the  ten  years  during  which  I  was  en^ged  in 
these  questions  under  the  first  law,  the  railroads  never  questioned  the 
fact  that  the  order  of  the  Commission  was  just  what  we  ask  that  it 
shall  be  under  this  law« 


160  nfTBBSTATE-OOlOfESOB   LAW. 

Mr.  Richardson.  Is  not  the  effect  of  that  bill  this,  that  while  the 
courts  are  reviewing  the  question  of  the  reasonableness  or  unreason- 
ableness of  a  rate  fixed  by  the  Commission  the  railroad  is  losing  rev- 
enue while  the  order  of  tne  Commission  is  in  effect? 

Mr.  Kebnan.  Yes,  sir;  they  are  losing  revenue  wrongly. 

Mr.  Richardson.  Because  ultimately  the  court  hold  that  a  rate  is 
just? 

Mr.  Kebnan.  Yes,  sir. 

Mr.  A  DAMSON.  Don't  you  think,  as  a  lawyer,  that  we  could  render 
the  public  a  greater  service  in  any  other  way  by  facilitating  and 
expediting  hearings  regarding  the  questions  growing  out  of  transpor- 
tation ? 

Mr.  Kebnan.  That  was  all  gone  into  by  the  Cullom  committee. 
Are  the  remedies  in  the  courts  sufficient  to  protect  the  people? 

Now,  the  reason  for  the  establishment  of  the  Interstate  Commerce 
Commission  was  because  after  investigation  that  able  committee 
reached  the  conclusion,  and  so  reported,  giving  their  reasons  at  great 
length  in  the  report,  that  the  remedies  in  the  courts  had  become  so 
obsolete  and  difficult  of  enforcement  that  there  was  no  protection  for 
the  shippers  in  that  direction. 

Mr.  Adamson.  Can  not  the  law  provide  for  expediting  the  cases? 

Mr.  Kebnan.  I  will  give  you  an  instance  of  an  expedited  case, 
be^nning  and  going  clear  through  to  the  Supreme  Court  of  the 
United  States,  the  "import-rate  case,"  a  very  important  case.  The 
case  was  brought  by  the  board  of  trade,  the  transportation  and  com- 
mercial exchange,  and  the  Philadelphia  Chamber  of  Commerce,  of 
Philadelphia,  against  28  railroads,  the  Pennsylvania  Central,  and  all 
these  lines  to  the  West 

That  was  begun  in  1898.  In  the  first  place,  it  was  begun  against 
about  15  railroads,  and  then  these  additional  parties  were  added 
because  it  was  found  that  the  connections  with  the  others  were  affected, 
and  they  came  in  as  parties,  and  then  the  Commission  itself  found  that 
any  order  they  might  carry  would  reach  out  and  affect  other  railroads; 
so  we  had  to  wait  until  we  got  the  defendants  all  in  and  got  their 
defense  in.  Now,  I  got  a  decision  in  favor  of  my  company  in  that 
case.  I  need  not  go  into  what  it  was,  but  it  was  to  the  enect  that 
inland  rates  between  the  seaboard  and  tlie  interior  should  be  the  same 
for  foreign  and  domestic  traffic.  We  found  that  the  Texas  Pacific 
took  dry  goods,  if  you  please,  on  a  through  bill  of  lading  from  Liver- 
pool to  San  Francisco  at  80  cents  a  hundred  and  on  their  inland  bill 
from  New  Orleans  to  San  Francisco  their  tariff  rate  was  $1.20  for  the 
same  service  for  goods  shipped  at  New  Orleans.  Our  contention  was 
that  the  inland  traffic  must  be  charged  the  same — ^that  they  must  make 
the  same  tariff  for  inland  as  well  as  domestic  traffic. 

In  the  first  place,  that  was  designed  to  protect  the  manufacturer  of 
American  goods.  If  the  foreign  manufacturer  could  ship  his  goods  on 
a  through  bill  of  lading  at  that  much  lower  rate,  his  gooas  would  come 
in,  and  the  manufacturer,  for  instance,  of  clothing  in  New  York  City 
would  be  at  that  much  disadvantage,  and  the  difference  in  rate  would 
be  in  many  cases  sufficient  to  practically  wipe  out  the  tariff  laws. 
That  was  the  point  I  was  fighting  tor — ^the  same  rates  for  inland  traffic 
between  the  seaboard  and  the  interior  for  like  service.  The  Commis- 
sion decided  in  my  favor. 

Mr.  Mann.  How  long  was  that  pending  before  the  Commission! 
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Mr.  Kernan.  That  took  the  Commission  from  December  5, 1899,  to 
January  29,  1891.  They  held  hearings  all  over  the  country  and  took 
an  immense  amount  of  testimony,  and  you,  gentlemen,  if  you  will  go 
through  a  series  of  hearings  of  that  kind,  could  imagine  what  it  is  to 
go  into  that  question  of  rates. 

Mr.  Adamson.  That  was  fourteen  months. 

Mr.  Kernan.  Yes,  sir.  Now,  it  was  before  the  Commission,  and  we 
had  hearings  and  pushed  it  all  the  time,  and  we  had  San  Francisco  in, 
and  New  York,  and  Philadelphia  in;  and  all  their  different  conflicting 
interests  upon  that  subject  had  to  be  heard  and  reconciled  in  order  to 
fix  rates. 

Mr.  Adamson.  In  that  case! 

Mr.  Kernan.  Yes,  sir;  in  a  case  involving  that.  You  can  imagine 
in  a  case  involving  the  import  business  of  the  United  States  and  involv- 
ing a  thorough  investigation  of  conditions  in  respect  to  it,  that  it 
would  take  a  great  amount  of  time. 

Mr.  Adamson.  That  probably  is  the  most  important  case  that  has 
ever  been  decided  relating  to  the  interstate-commerce  traffic. 

Mr.  Kernan.  I  should  imagine  it  may  be.  Some  of  the  railroads 
did  not  obey  the  decision  of  the  Commission.  Eighteen  of  these  roads 
obeyed  the  orders  of  the  Commission  at  once,  including  all  the  systems 
running  from  New  York  west.  They  all  said  that'tne  decision  was 
right,  and  they  obeyed  it.  Ten  of  the  roads,  however,  kicked,  and  of 
those  that  refused  to  obey  the  decision  the  Texas  and  Pacific  was  the 
principal  one. 

Then  the  Commission  employed  me  to  bring  an  action  and  push  it 
as  hard  as  I  could,  and  get  a  decision  a^inst  the  Texas  and  Pacific, 
and  those  roads  who  refused  to  obey  their  order,  and  that  matter  was 
begun.  I  began  that  action  for  the  Interstate  Commerce  Commission, 
mind  you,  on  January  19,  1892.  A  plea  to  jurisdiction  was  first 
inserted,  before  they  answered.  That  was  overruled  and  decided  in 
favor  of  the  Commission.  A  motion  for  argument  was  made  and 
denied.  Then,  after  the  hearing  of  November  26, 1892,  it  was  dicided 
again  in  my  favor,  and  an  injunction  was  granted  against  the  railroad 
compelling  them  to  comply;  and  then  in  December,  1892,  the  same 
judge  granted  an  appeal.  That  is  a  remedy  which  is  open  to  all  of 
them 

Mr.  Adamson.  That  is  the  very  point  that  I  was  making  to  you, 
that  unless  we  do  provide  for  expediting  the  matter  in  the  courts 

Mr.  Kernan.  This  was  all  expedited.  There  was  no  trifling. 
There  was  no  trouble  in  getting  hearings  as  soon  as  there  was  a  session 
of  the  court,  but  you  know  how  it  is  with  the  United  States  circuit 
and  district  courts.  In  the  State  of  New  York  we  have  two  sessions 
a  year  of  the  circuit  court,  and  that  does  not  afford  any  opportunity 
for  speedy  hearings  even  there.  I  imagine  that  in  other  parts  of  the 
United  ^tes  hearings  of  the  circuit  and  district  courts  are  much 
more  rare.  And  you  go  to  the  southern  part  of  the  State  of  New 
York  and  look  at  their  calendars — 10,000  cases  on  there,  I  think,  of 
revenue  cases  alone.  You  can  not  ^et  a  revenue  case  heard  under  five 
years.     But  we  got  it  expedited,  this  case  being  important. 

Then  they  granted  a  motion  staying  the  or&r  pending  the  appeal, 
and  I  think  that  is  an  ample  protection  to  the  railroads  always,  in  any 
close  case,  in  any  case  where  there  seems  to  be  doubt  about  the  justice 

I-O  Jj 11 


162  INTEBSTATE-OOMMSBOE   LAW. 

of  an  order  made  by  this  Commission.  The  circuit  courts  of  the 
United  States  and  the  district  courts  always  stay  pending  an  appeal. 

Mr.  Mann.  That  is  not  a  provision  of  this  bill. 

Mr.  Kebnan.  It  is  a  provision  of  this  bill  substantially;  yes,  sir. 

The  Chairman.  Oh,  no. 

Mr.  Keknan.  That  is,  the  order  shall  go  into  effect  unless  a  stay 
be 

Mr.  Mann.  No  question  of  doubt  be  luised  in  it  In  any  doubtful 
case 

Mr.  Eernan.  I  am  coming  to  that 

The  Chairman  (reading): 

Either  party  may,  within  thirty  days,  app^l  from  the  Indgment  or  decree  of  the 
circuit  court  to  the  Supreme  Court  of  the  United  States;  but  such  appeal  shall  not 
operate  to  stay  or  supersede  the  order  of  the  circuit  court. 

There  is  the  same  provision  with  regard  to  an  appeal  from  the 
Commission. 

Mr.  Kernan.  No  appeal  does  stay,  your  honor,  in  all  our  legal  pro- 
ceedings; the  appeal  does  not  stay  proceedings.  You  have  to  get  a 
stay  in  one  of  two  ways 

"The  Chairman.  That  evidently  means  that  there  shall  be  no  stay,  in 
any  way. 

Mr.  Kernan  (continuing).  By  supersedeas  bonds 

Mr.  Mann.  An  appeal,  then. 

Mr.  Kernan.  No,  sir.  In  New  York  City  no  appeal  stays  a  pro- 
ceeding except  in  one  of  two  ways — in  money  cases  a  bond  and  in 
equity  cases  an  injunction.  You  can  get  it  upon  application  to  the 
court.    However 

Mr.  Mann.  I  practice  law  in  a  common-law  State — of  course  no 
one  can  keep  up  with  a  code  State — where  an  appeal  always  stays  pro- 
ceedings, if  you  get  the  appeal. 

Mr.  Kernan.  Slow,  I  want  to  say  that  there  is  one  place  in  this 
bill 

The  Chairman.  Before  you  pass  from  that,  you  say  there  are  in 
New  York  two  methods  of  procuring  a  stay.  One  is  by  the  filing  of  a 
supersedeas  bond  and  the  other  is  by  the  process  of  an  order  of  the 
court.     Now,  does  not  this  language  cover  Doth  of  these  methods? 

•  But  such  an  appeal  shall  not  operate  to  stay  or  supersede  the  order  of  the  circuit 
court. 

Is  not  that  a  prohibition  upon  any  court,  so  far  as  you  can  prohibit 
the  court,  to  grant  a  suspension  of  that  order  in  any  way,  eitner  by  a 
writ  of  injunction  or  by  the  tiling  of  a  supersedeas  bond? 

Mr.  Kernan.  I  do  not  think  I  understand  the  act,  your  honor,  if 
that  is  so. 

The  filing  of  a  petition  to  review  an  order — 

The  Chairman.  You  have  explained  to  us  that  in  New  York  there 
are  two  methods  of  procuring  a  stay. 

Mr.  Kernan.  Yes,  sir. 

The  Chairman.  One  is  by  the  injunction  and  the  other  by  the  filing 
of  a  supersedeas  bond.  The  filing  of  a  supersedeas  bond  can  not  be 
done  under  this  act  at  all. 

Mr.  Kernan.  Then  there  is  no  remedy  of  that  kind  to  the  railroad 
at  all. 

The  Chairman.  If  those  are  the  two  methods  now  by  which  super- 
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sedeas  results  are  obtained,  if  they  now  exist  and  those  are  the  two, 
are  not  both  of  them  superseded  by  this  act  ? 

Mr.  KERNANj^^hat  do  you  do  with  the  language,  "The  filing  of  a 
petition  to  reSm^an  order  shall  of  itself  suspend  the  eifects  of  such 
order  for  thirty  days?" 

The  Chairman.  Yes,  sir. 

Mr.  Eernan  (reading): 

And  the  court  before  which  the  same  is  pending  may  also,  if  npon  an  inspection 
of  the  record  it  plainly  appears  that  the  order  proceeds  upon  some  error  of  law,  or 
is  unjust  and  rmreasonable  upon  the  facts,  and  not  otherwise,  suspend  the  operation 
of  the  order  during  the  pendency  of  the  proceedings  in  review,  or  until  further  order 
of  the  court 

Does  not  that  leave  any  remedy  open? 
The  Chairbian  (reading) : 

If  upon  an  inspection  of  the  record  it  plainly  appears  that  the  order  proceeds  n]pon 
some  error  of  law,  or  is  unjust  and  unreasonable  upon  the  facts,  and  not  otherwise. 

Mr.  Kernan  (handing  copy  of  Corliss  bill  to  Mr.  Richardson).  I  want 
the  committee  to  see  that  I  have  marked  those  words  to  be  stricken 
out.  In  other  words,  I  do  not  think  that  the  eminent  juiisdiction  of 
the  United  States  courts  to  grant  stays  pending  appeals  should  be 
interfered  with  by  language  which  requires,  as  this  does,  that  they 
can  not  exercise  their  well-known  power  of  staying  during  appeals 
unless  it  "  plainly  appears,"  and  so  forth.  That  would  be  changing 
the  whole  method  of  proceeding  in  the  United  States  courts.  That 
would  be,  in  effect,  pronibiting  tnat  court  from  protecting  the  railroads 
under  the  ordinary  circumstances  under  which  they  would  protect  a 
suitor.     I  do  not  think  those  words  ought  to  be  put  in. 

Mr.  Mann.  How  much  have  you  marked  there  to  be  stricken  out? 

Mr.  Coombs.  All  the  witnesses  who  have  appeared  before  us  haVe 
proposed  that  that  should  be  put  in  there.  That  has  been  the  burden 
of  the  song  of  all  of  them — that  that  is  the  remedy  that  has  been 
sought. 

Mr.  Kernan.  I  do  not  know;  they  were  laymen.  I  am  a  lawyer. 
I  do  not  know  that  my  opinion  is  any  the  better  for  that. 

Mr.  Rioiiardson.  That  has  been  the  chief  objection  that  the  com- 
mittee has  been  finding  with  this  bill. 

Mr.  Mann.  What  would  you  strike  out? 

Mr.  Kernan.  I  would  strike  out  from  the  word  "also,"  in  line  11, 
on  pa^e  6  of  the  Corliss  bill,  down  to  the  word  "  suspend,"  in  line  14. 
Then  it  would  read: 

The  filing  of  a  petition  to  review  an  order  shall  of  itself  suspend  the  effect  of  such 
order  for  thirty  days,  and  tfie  court  before  which  the  same  is  pending  shall  suspend 
the  operation  of  the  order  during  the  pendency  of  the  proceedings  in  review,  or  until 
further  order  of  the  court 

The  court  keeps  its  ordinary  jurisdiction  to  protect  a  suitor  who 
makes  any  complaint  against  a  decision  of  the  Commission,  with  its 
ordinary  power  of  protecting  him  by  a  stay. 

Mr.  Coombs.  That  removes  one  of  the  difficulties  before  the  com- 
mittee. 

The  Chairman.  Then  you  would  have  to  modify  in  some  way  the 
language,  beginning  with  the  word  ''but,"  in  line  19.  You  certainly 
would  have  U>  modify  that  language. 
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Mr.  Kern  AN.  I  think  not  (reading): 

Either  party  may,  within  thirty  days,  appeal  from  the  judgment  or  decree  of  the 
circuit  court  to  the  Supreme  Ck>urt  of  tne  United  States;  but  such  appeal  shall  not 
operate  to  stay  or  supersede  the  order  of  the  circuit  court. 

I  do  not  propose  that  an  appeal  shall  stay  proceedings  but  for  thirt^^ 
days,  and  1  propose  to  leave  the  circuit  court  with  ite  power  to  pro- 
tect suitors  m  all  cases  of  appeals  by  granting  a  stay  pending  appeal 
whenever  the  appellant  requires  it. 

Air.  Mann,  i  ou  mean  a  man  to  have  a  right  of  filing  a  petition  for 
a  writ  of  error  in  the  supreme  courts  in  order  to  stay  the  operation 
of  a  writ? 

Mr.  Keenan.  Yes,  sir. 

Mr.  Mann.  And  obtain  an  order  from  the  court? 
»  Mr.  Kernan.  Yes,  sir. 

Mr.  Mann.  So  that  this  order,  the  judgment  of  the  circuit  court — 
it  iust  goes  directly  from  the  circuit  court  to  the  Supreme  Court? 

Mr.  Kernan.  Yes,  sir. 

Mr.  Mann.  If  the  order  of  the  circuit  court  happens  to  be  entered 
in  June  of  a  year,  there  would  be  no  chance  for  a  stay  of  proceed- 
ings for  some  time,  unless  the  Chief  Justice,  as  a  matter  of  form,  pro- 
vided for  a  stay  of  proceedings  in  all  cases. 

Mr.-  Kernan.  That  is  true  in  all  cases  of  appeal  in  equity  cases  to 
the  Supreme  Coqrt  of  the  United  States. 

Mr.  Mann.  I  know;  but  the  custom  is  in  every  case  for  the  court 
below  to  stay  the  operation  of  the  judgment  in  order  to  give  the 
parties  an  opportunity  of  getting  a  stay  of  proceedings  from  the 
oupreme  Court  of  the  United  States  if  tney  are  entitled  to  it.  1  do 
not  think  you  will  find  in  any  court,  under  any  circumstances,  the  pro- 
vision that  the  appeal  of  the  court  below  shall  take  effect  within  thirty 
days  unless  a  party  gets  a  supersedeas  from  the  Supreme  Court  of  the 
United  States  within  that  time. 

Mr.  Kernan.  Yes.  Well,  1  will  say  in  reference  to  that,  without 
spending  time  as  to  how  far  that  changes  this  rule,  that  I  do  not  think 
this  bill  in  any  respect  ought  to  put  a  railroad  before  the  courts  in  any 
other  position  than  a  suitor  always  is  in  against  whom  a  judgment  has 
been  rendered,  and  who  wants  it  reviewed  before  it  goes  into  effect. 
He  may  ask  the  gmnting  of  a  stay,  and  a  court  may  pass  upon  that. 

That  is  the  rule  we  should  have  here,  and  we  should  be  careful  in 
legislation  never  to  go  into  language  which  changes  the  fundamental 
practice  of  administration  of  justice  in  the  courts,  otherwise  you  are 
making  a  very  dangerous  change. 

The  Chairman.  The  hour  for  adjournment  has  arrived,  and  if  you 
will  now  suspend  you  will  have  the  stand  at  10.30  to-morrow  morning. 

STATEMENT  OF  MB.  WILLIAM  B.  COBWINE,  OF  NEW  YOBK  CITY. 

Mr.  CoBWiNE.  Mr.  Chairman,  I  desire  to  leave  the  city,  and  I  would 
like  to  have  the  privilege  of  going  home  and  sending  you  what  I  have 
to  say  in  written  form  on  behalf  of  the  organization  which  I  represent. 

The  Chairman.  Very  well.     How  soon  can  you  have  it  here? 

Mr.  CoRWiNE.  I  will  try  and  dictate  it  to-moiTow.  I  would  like  to 
have  it  noted  on  the  record  that  I  was  here  representing  the  Mer- 
chants' Association  of  New  York  City,  also  as  a  member  of  tbe  com- 
mittee advocating  the  passage  of  the  Corliss  bill. 
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The  Chairman,  Very  well;  your  brief,  when  filed,  will  be  inserted 
in  the  hearings. 

Thereupon  (at  12  o'clock  m. )  the  committee  adjourned  until  to-morrow, 
April  18,  1902,  at  10.30  o'clock  a.  m. 


Fbidat,  April  18 ^  1908. 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hep- 
burn in  the  chair. 

The  Chairman.  I  desire  to  lay  before  the  committee  this  morning 
a  letter,  addressed  to  the  chairman  of  the  committee,  from  Hon.  Mar- 
tin A.  Knapp,  chairman  of  the  Interstate  Commerce  Commission, 
which  is  as  follows: 

Imtebstatb  Commerce  Ck)MMi88iOK, 

Washington^  April  17 ^  1902. 
Hon.  William  P.  Hepburn, 

Chairman  ComntUtee  on  Interstate  and  Foreign  Commerce^ 

House  of  RepresentativeSf  Washington,  D.  C. 

Sir:  I  beg  to  acknowledge  receipt  of  your  letter  of  the  16th  instant,  requesting  my 
associates  and  myself  to  present  to  your  committee  their  views  respecting  proposed 
legislation,  and  to  say  that  some  or  all  the  members  of  the  commission  willbe  pleased 
to  appear  before  your  committee  on  Monday  next,  the  21st  instant,  the  date  sug- 
gested in  your  communication. 
Thanking  you  in  behalf  of  the  Commission  for  the  courtesy  extended,  I  remain, 
Very  respectfully,  yours, 

Martin  A.  Knapp,  Chairman. 

STATEMEITT  OF  MB.  JOHN  P.  KEEHAIT— Continued. 

Mr.  Kebnan.  Mr.  Chairman,  I  endeavored  yesterday  to  state  that 
certain  propositions  seem  to  me  to  have  been  settled  with  respect  to 
the  interstnte-eommerce  law;  that  the  express  determination  of  the 
courts  with  respect  to  the  traflBc  and  freight  rates  must  now  be  regu- 
lated by  statute  so  as  to  protect  the  carrier  in  all  of  its  just  rights  and 
furnish  it  with  suflScient  revenue  from  its  business  to  give  it  a  proper 
income  on  the  money  and  labor  invested,  and  also  so  as  to  protect  the 
people  against  unjust  discrimination  and  too  high  rates.  And  the  rea- 
son of  this,  briefly,  was  because  the  law  and  its  remedies  had  been 
found  to  be  unequal  to  meet  the  necessities  of  present  business 
conditions. 

The  Chairman.  May  I  interrupt  you  there? 

Mr.  Kernan.  Certainly,  sir. 

The  Chairman.  If  it  is  going  to  take  you  off  from  the  thread  of  your 
argument,  I  will  not  do  so. 

Mr.  Kernan.  1  think  perhaps  I  may  cover  the  things  which  you 
desire  to  mention,  if  you  will  allow  me  to  proceed. 

The  Chairman.  This  was  a  matter  that  you  would  not  cover,  because 
I  was  going  to  ask  you  if  you  had  given  attention  to  the  subject  you 
there  refer  to,  a  reasonable  return  on  capital  invested,  and  had  any 
information  as  to  what  that  probably  shoula  be,  or  if  there  was  any  way 
of  ascertaining,  in  the  aggregate. 

Mr.  Kernan.  I  do  not  know  but  you  might  take  perhaps  the  pro- 
vision in  our  New  York  railroad  law,  which  has  been  there  since  the 
general  act  in  1850.    That  provision  is  that  the  legislature  can  reduce 
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its  rates  when  the  clear  income  of  a  corporation  is  10  per  cent  on  the 
capital  invested.  That  is  our  rule  there  and  has  been  applied  in  the 
various  investigations  we  had.  For  instance,  the  5-cent  fare  on  the 
elevated  railroad  was  a  matter  that  President  Cleveland,  when  gov- 
ernor, refused  to  approve,  although  it  was  approved  by  the  legisla- 
ture, and  we  had  to  have  an  investigation  of  the  elevated  railroad 
under  the  statute,  to  ascertain  whether  they  were  earning  10  per  cent 
on  the  capital,  it  being  recognized  that  they  were  entitled  to  earnings 
to  that  extent,  and  there  should  be  a  reduction  in  the  rates. 

The  Chairman.  Would  that  be  your  own  judgment  from  your 
own  observation  as  to  the  measure  of  profits  that  might  be  just. 

Mr.  Kernan.  Well,  no,  sir.  You  know  that  has  stood  since  1850, 
and  I  should  think  now  that  the  rate  of  earnings  on  capital  which 
would  be  recognized  as  fair  and  reasonable  under  modern  conditions 
would  be  6  per  cent  on  the  common  stock,  aside  from  the  fixed 
charges  and  bonded  indebtedness.  Of  course  that  question  is  alwajrs 
complicated  by  the  question  of  how  much  the  capital  actually  is. 
Where  it  has  been  vastly  watered,  and  where  its  construction  account 
represents  but  a  small  percentage  of  the  outstanding  stocks  and  bonds, 
there  always  comes  in  the  question  as  to  whether  a  lower  rate  of 
remuneration  would  not  be  fair. 

But  1  think  in  all  investigations  by  bodies  and  commissions  they 
seldom  go  back  of  the  proposition  as  to  the  fact  of  what  the  outstand- 
ing issue  of  stocks  and  bonds  is,  and  they  usually  make  that  the  basis 
of  the  determination  as  to  whether  their  rates  should  be  reduced  or  not, 
permitting  an  earning  on  that  of  a  reasonable  amount.  That  becomes 
necessary,  because  if  the  bonds  and  stocks  of  a  corporation  that  has 
been  watered  remained  in  the  hands  of  the  original  holders,  you  might 
in  justice  reduce  the  earnings,  but  where  they  become  scattered 
all  through  the  country,  in  the  hands  of  many  purchasers,  they  lose 
the  taint  of  the  original  wrong  in  the  watering,  and  then  you  have 
another  problem  there;  you  begin  then  attacking  innocent  holders  of 
the  securities;  and  therefore  I  think  that  you  can  not  do  otherwise  as 
a  rule  than  to  take  the  outstanding  issues  of  stocks  and  bonds  as  a  basis 
upon  which  you  are  to  permit  them  to  earn  a  return. 

The  Chairman.  Has  your  investigation  of  this  matter  given  you 
any  opinion  as  to  who  is  the  owner  of  what  is  known  as  the  unearned 
increment?    Does  that  belong  to  the  public  or  the  corporation? 

Mr.  Ki:RNAN.  No,  sir;  I  never  have  gone  into  that.  I  have  always 
assumed,  as  I  say,  and  there  was  great  difficulty  in  assuming  any  other 
basis  than  that  unearned  increment  represented  in  stocks  and  bonds, 
inasmuch  as  the  issue  of  stocks  and  bonds  have  been  under  the  authority 
of  the  people  and  its  statutes,  and  that  therefore  you  can  not  deprive 
the  railroad  and  the  railroad  shareholders  of  the  stocks  and  bonds  of 
their  road,  and  what  may  be  called  that  unearned  increment.  It  would 
kind  of  seem  to  me  that  the  people  had  abdicated  their  rights  to  assail 
the  issues  of  stocks  and  bonds  which  they  themselves,  under  the  authority 
of  their  statutes,  have  permitted  to  be  made,  and  they  have  got  them- 
selves into  that  position  where  1  do  not  think  you  can  ever  deal  with 
the  question  upon  any  other  basis  than  that  the  revenue  must  be  per- 
mitted to  be  earned  upon  the  outstanding  stocks  and  bonds  that  have 
been  authorized  by  the  statutes. 

The  reasons  for  this  legislation  were  because  the  common  law  and 
its  oourts  and  remedies  were  inadequate  to  afford  the  protection  that 
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the  shippers  ought  to  have  against  these  railroads;  second,  because 
State  legislation  could  not  reach  the  subject,  and  in  the  third  place 
because  competition  was  no  longer  a  sufficient  protection  against  undue 
preferences  and  high  rates. 

It  is  an  old  saying  that  competition  is  impossible,  and  can  not  be 
maintained,  where  combination  is  possible,  and  that  has  been  working 
itself  out  ever  since  until  we  now  see  that  wherever  competition  form- 
erly existed  it  has  been  eliminated  for  the  people  as  protection  against 
the  competing  lines  by  the  merging  of  securities  and  ownership  of  each 
other's  stocks,  and  in  other  ways. 

Now  this  act,  1  want  to  state,  as  you  may  know,  was  based  on  the 
English  act  of  1864,  which  was  very  wise  in  its  provisions  against 
unjust  discriminations  and  preferences.  That  was  very  wise  because  it 
gave  us  for  our  initial  legislation  a  guide  in  the  construction  of  that 
act  which  had  taken  place  by  the  English  courts  from  1854  down,  and 
I  always  insisted  that  that  was  the  only  safe  way  to  start,  because  if 
we  adopted  new  language,  we  did  not  know  where  it  would  land  us 
upon  its  construction  by  the  courts.  We  took  that  act  as  a  guide.  Then 
there  was  the  appointment  of  the  Commission,  which  all  supposed  to 
have  the  power,  which  it  exercised  for  the  first  ten  years,  to  fix  future 
rates  after  an  investigation  and  full  hearing  given  to  the  parties,  which 
was  accepted  by  the  railroads  and  the  Commission  and  by  every  one 
that  I  know  of  until  the  Supreme  Court  finally  decided  that  Congress 
had  the  right  to  confer  the  judicial  power  on  the  Commission  ana  had 
the  right  to  confer  upon  the  Commission  the  power  to  fix  rates,  which  is  a 
power  of  legislation,  yet  itsimply  had  not  done  so  in  this  act,  and  while  it 
might  be  inferred  from  the  provisions  of  the  act,  for  instance  the  pro- 
vision of  the  act  that  the  Commission  should  investigate  and  if  it 
reached  the  conclusion  that  the  rates  were  too  high  should  direct  the 
carrier  by  an  order  to  cease  and  desist  from  charging  the  rate  that  was 
found  to  be  wrong — that  while  the  inference  might  be  drawn  to  that 
effect,  yet  the  power  was  too  great  to  be  given  by  implication,  and 
that  the  court  would  only  recognize  it  when  Congress  expressly  in 
an  act  conferred  the  power. 

Now,  this  act  was  found  defective  in  the  matter  of  getting  testimony. 
In  the  first  place,  after  the  Supreme  Court  of  the  United  States  held 
that  the  railroad  and  traflic  managers  who  appeared  before  the  Com- 
mission, and  others,  could  not  be  compelled  to  testify  to  the  facts, 
because  they  might  subject  themselves  to  punishment,  it  was  found 
impossible  to  get  them  to  testify,  and  so  Congress  amended  the  act  to 
provide  that  any  testimony  given  before  the  Commission  by  any  wit- 
ness should  not  subject  that  witness  in  any  way  to  criminal  prosecu- 
tion, thus  removing  that  obstacle  from  the  path  of  the  Commission; 
and  1  do  not  think  that  the  Commission  now  needs  any  more  power  in 
ascertaining  all  the  facts.  That  has  remedied  the  defect  of  tne  origi- 
nal law,  and  I  think  that  meets  the  suggestion  which  the  gentleman 
from  Alabama  has  frequently  made,  as  to  how  you  are  going  to  find 
out  about  the  secret  rates. 

The  Commission  has  not  any  difBculty  in  finding  out  about  the  rate. 
The  railroads  and  the  shipper  watch  these  matters  very  closely,  and 
they  watch  each  other,  and  they  always  know  when  a  competitor  is 

Setting  more  allowance  from  a  railroad  than  they  are  getting,  and 
len,  as  in  the  case  recently  where  the  rates  in  the  meat  business  were 
shown,  they  have  no  difficulty  in  acquiring  all  the  information  that  ia 
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necessary.     Next  came  the  decision  of  the  Supreme  Court  holding  that 
the  Commission  has  not  this  power. 

The  Chairman.  This  move  in  regard  to  securing  testimony  was 
effected  in  the  amendment  of  1893.  It  is  referred  to  in  the  bills  here — 
in  this  last  bill,  which  says: 

But  all  persons  so  required  to  testify  shall  have  the  same  immunity  from  prosecu- 
tion and  punishment  as  is  provided  in  an  act  approved  February  eleventh,  eighteen 
hundred  and  ninety -three,  entitled  ''An  act  in  relation  to  testimony  before  the  Inter- 
state CJommerce  Conmiission,  and  in  cases  of  proceeding  under  or  connected  with 
an  act  entitled  *An  act  to  reflate  commerce,  approved  February  fourth,  eighteen 
hundred  and  eighty-seven,  and  amendments  thereto." 

Now,  we  come  to  this  next  difficulty,  that  there  is  no  power  in  the 
Commission  to  prescribe  a  rate  for  the  future,  although  the  Commis- 
sion find  that  a  rate  which  is  testified  to  before  it  in  hearings  is  unjust 
and  for  some  reason  wrong,  and  that  is  the  reason  that  a  second  appeal  to 
Congress  is  necessary  to  remove  that  defect  in  the  law,  if  it  be  a  defect; 
or  at  least  if  it  is  not  a  defect,  it  was  not  intended  by  the  Congress  in 
the  original  act. 

I  have  always  supposed  that  it  was  intended  that  that  additional 

Sower  should  be  conrerred  upon  the  Commission,  if  it  can  be  safely 
one  with  due  regard  to  all  the  parties  to  be  affected  by  it.  There  is 
another  thing  which  I  want  to  suggest  to  the  committee  and  which 
they  should  bring  up  before  the  members  of  the  Commission  when  they 
see  them.  I  do  not  think  this  power  of  the  Commission  was  ever 
questioned  until  it  came  up  in  the  import-i*ate  case  and  the  social-circle 
case,  which  were  decided  m  the  Supreme  Court  of  the  United  States. 
And,  again,  there  is  not  any  trouble  about  high  rates.  The  Commis- 
sion never  had  any  diflieulty  about  lowering  rates.  The  shippers  do 
not  care  what  rates  are  charged.  It  is  the  relation  of  rates  between 
competitors;  that  is  the  thing  they  want  fixed. 

I  will  give  you  an  illustration:  I  bought  a  furnace  and  had  it  sent 
up  to  my  country  house,  6  miles  from  Utica.  The  freight  rate  was 
28  cents  per  hundred;  that,  on  400  pounds,  was  $1.12.  Now,  some- 
body asked  me,  ''  Was  that  high  ? "  Why,  taken  by  itself,  I  would  not 
say  that  $1.12  was  too  much  to  pay  for  bringing  that  furnace  up  there, 
but  the  rate  for  that  furnace,  at  the  same  tune,  from  Utica  to  Minne- 
apolis was  25  cents  a  hundred,  or  3  cents  less  for  1,000  miles  than  it 
was  on  that  6  miles.  Now,  you  say  that  that  does  not  make  much  dif- 
ference to  me,  as  a  consumer,  on  one  furnace.  That  is  true.  But  sup- 
pose I  was  a  furnace  manufacturer  at  my  station,  trying  to  compete 
with  the  Utica  manufacturer  in  supplying  the  Minneapolis  marKct, 
I  would  pay  from  Forcstport  to  Utica— 4  miles — 28  cents  per  hundred, 
and  then  I  would  have  to  pay  the  additional  26  cents  per  hundred  to 
reach  the  Minneapolis  market  from  there. 

Why,  as  business  is  done  in  these  days,  that  wipes  out  me  as  a  fur- 
nace manufacturer  at  that  point,  and  the  result  is  that  upon  the  entire 
line  of  that  railroad  from  Utica  up  there  was  not  a  single  furnace 
manufacturer.  The  "arbitrary,"  as  it  is  called,  which  is  the  rate  from 
a  station  on  a  single  line  to  a  competing  point,  was  so  great  as  to  abso- 
lutely preclude  men  from  doing  business.  If  1  was  a  manufacturer  at 
Forestport  1  would  not  care  whether  the  rate  was  60  cents  to  Minne- 
apolis or  25  cents;  but  what  I  would  want  to  have  established  would 
be  the  relation  which  my  rate  wo.uld  bear  to  my  competitor's  at  Utica. 
If  I  should  be  charged  3  or  4  cents  a  hundred  miles,  that  is  all  right; 
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but  if  I  should  be  required  to  pay  3  or  4  cents  for  that  short  haul  to 
reach  the  customer,  tnat,  of  course,  wipes  me  out. 

You  will  find  in  99  cases  out  of  100  that  the  complaint  before  the 
Commissioners  has  not  been  that  the  rates  are  too  high.  It  is  all  a 
question  of  the  relation  of  the  rates  to  be  established,  and  not  only 
between  all  sorts  of  competitors  reaching  common  markets  in  this 
country,  but  also  abroad.  That  is  the  question,  and  that  is  why  you 
have  got  to  have  a  commission,  and  that  is  whv  it  has  to  have  power. 
You  can  see  how  diflScult  it  is  for  courts  to  deal  with  that  question. 
There  are  but  six  classes  of  freights. 

Mr.  Mann.  In  the  case  that  you  stated  how  would  vou  remedy 
that?  Increase  the  rate  from  Utica  to  Minneapolis  and  make  it  25  cents 
higher,  or  make  the  rate  from  Forestport  2  or  3  cents  a  hundred  ? 

Mr.  Kernan.  I  think  it  should  be  both  ways  there.  I  think  the 
rate  from  Utica  ought  to  be  higher,  and  the  other  way  lower. 

Mr.  Mann.  You  think  that  is  to  the  interest  of  the  people  of  Min- 
neapolis, to  increase  the  rate  ? 

Mr.  Kernan.  I  do  not  think  the  combined  rate  ought  to  be  ver^ 
much  greater,  and  I  think  railroads  ought  to  pay  and  I  think  it  is 

food  business,  and  I  think  if  you  will  listen  to  some  suggestions  which 
have  to  make  that  you  will  see  why  I  think  that  an  extraordinarily 
low  rate,  although  it  is  presumed  to  be  an  advantage,  if  it  is  not 
remunerative  to  the  railroad  is  not  a  benefit  to  any  consumer  or 
producer. 

Mr.  Mann.  That  is  a  matter  of  argument.  Take  the  case  you  cited; 
how  would  you  remedy  that?  You  have  given  that  a  great  deal  of 
study;  what  rate  would  vou  make  to  remedy  that? 

Mr.  Kernan.  I  would  make  the  Forestport  rate — if  the  railroad 
maintained  the  rate  of  25  cents  around  as  its  rate — I  would  add  to  the 
Forestport  rate  a  fair  addition  for  the  29-mile  haul,  comparatively 
speaking;  not  pro  rata,  but  a  fair  addition. 

Mr.  Mann.   Well,  that  is  fair;  but  tell  us  how  much. 

Mr.  Kernan.  Now,  that  is  just  the  difliculty. 

Mr.  Mann.  That  is  just  what  I  am  getting  at;  what  would  be  the 
rate  that  you  would  make,  the  local  rate,  between  Forestport  and  Utica, 
on  furnaces? 

Mr.  Kernan.  I  should  want  to  hear  all  the  railroad  traffic  managers 
had  to  say,  and  to  take  into  consideration  the  capitalization,  the  busi- 
ness and  earnings  of  that  line,  and  in  that  way  reach  a  conclusion  which 
would  afford  the  railroad  a  fair  return  for  the  service  rendered,  but  it 
would  involve  so  many  elements  before  the  question  could  be  consid- 
ered that  no  man  could  possibly 

Mr.  Mann.  But  you  think  that  the  Interstate  Commerce  Commis- 
sion, with  the  consideration  of  a  few  days'  hearings,  would  be  able  to 
tell  better  than  the  railroads,  after  fifty  years'  experience,  what  the 
rate  should  be? 

Mr.  Kernan.  I  do  not  say  that.  It  would  be  better  done  by  the 
railroad  company  if  the  railroad  company  acted  judicially  in  the  matter; 
but  every  man  acts  for  his  own  interests  in  the  matter,  and  therefore 
the  railroad  manager,  in  considering  the  Question,  does  like  a  great 
many  of  us.  He  looks  at  one  side.  And  1  never  knew  but  one  rail- 
road man  in  this  country  who  was  able  to  take  in  both  sides  of  the 
question. 
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Mr.  Mann.  Is  it  not  to  the  interest  of  the  railroad  companies  to 
increase  the  manufacturing  interests  on  their  lines i 

Mr.  Kernan.  You  would  suppose  so. 

Mr.  Mann.  Is  it  not? 

Mr.  Kernan.  Yes,  sir,  it  is;  and  it  is  bad  policy  if  they  do  not  do 
it;  and  yet  you  would  be  surprised  to  go  up  and  down  line^s  which  1 
could  point  out  in  New  York  State  to  see  how  absolutely  blind  they 
are  to  that. 

Mr.  Mann.  With  all  your  knowledge  of  railroad  rates — and  you 
have  given  more  study  than  anybody  on  the  Interstate  Commerce 
Commission  to  them 

Mr.  Kernan.  Oh,  no,  sir. 

Mr.  Mann  (continuing).  Or  any  man  in  the  country 

Mr.  Kernan.  I  do  not  think  so. 

Mr.  Mann  (continuing).  I  will  ask  you,  leaving  out  Forestport 
altogether,  you  are  not  able  to  tell  what  would  be  the  proper  rate  from 
Minneapolis  to  Utica? 

Mr.  Kernan.  Not  unless  I  had  all  the  facts.  I  have  not  got  them. 
I  never  bothered  about  my  little  rate.  This  is  just  an  illustration  of 
the  difficulties,  and  one  of  those  relative  things  that  has  got  to  be  con- 
sidered and  determined. 

For  instance,  you  take  the  question  of  two  farmers  living  100  miles 
from  Chicago,  one  on  one  railroad  and  one  on  another.  They  are  both 
competitors  for  the  foreign  and  domestic  market.  They  are  on  dif- 
ferent lines,  and  those  lines  are  in  different  SUites.  Now,  the  farmer 
at  one  point  is  charged  for  carrying  grain  to  Chicago  3  cents  a  bushel. 
The  farmer  on  the  other  road  is  charged  li  cents  a  bushel.  Now,  that 
difference  of  H  cents  a  bushel,  you  see,  wipes  out  to  a  certain  extent 
the  business  of  the  farmer  who  has  to  pay  3  cents.  You  can  not  deal 
with  that  situation  any  way  except  through  the  interstate-commerce 
law,  which  can  bring  both  of  these  rates  before  it  and  enter  into  a  con- 
sideration of  these  relative  rates,  and  fix  them  in  the  proper  relations 
toward  each  other. 

It  may  be  that  the  interests  of  one  road,  and  the  form  of  business  of 
one  road,  may  permit  a  higher  rate.  If  that  is  so  it  will  have  to  stand. 
But  it  may  be  that  of  these  rates  one  is  higher  and  the  other  lower 
than  it  ought  to  be.  Those  things  have  to  be  met  by  the  power  of 
somebody  who  has  power  to  fix  relative  rates,  and  it  is  relative  rates 
in  this  country  that  are  troublesome. 

Of  course,  on  the  1st  of  January,  1900,  the  railroads  changed  rates 
on  854  diflferent  articles,  and  they  lowered  them  on  6  and  raised  them 
on  the  rest  of  the  articles.  The  increases  were  from  100  per  cent  down 
to  15  per  cent.     The  average  was  25  per  cent. 

Now,  after  the  long  period  of  depression  that  the  railroads  have  been 
suflfering  from  1  do  not  think  that  was  an  excessive  rise  in  the  rates, 
and  the  only  thing  in  those  rates  is  that  it  should  be  considered  by 
somebody  with  authority  and  ability  and  training  to  go  into  the  con- 
sideration of  the  relative  fairness  as  between  competitors  at  diflferent 
points  and  upon  different  roads. 

In  this  bill  the  first  section  seems  to  be  all  right,  and  there  certainly 
can  not  be  any  objection  to  it.  It  provides  that  any  carrier 'who 
departs  from  the  published  rate,  or  any  person  who  procures  or  solicits 
any  such  departure  from  the  publishea  retes,  shall  be  deemed  guilty 
of  a  misdemeanor  and  fined.    I  want  to  say  here  that  this  act  remedies 
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one  thing  in  the  interstate-commerce  act  which  has  boon  a  serious 
obstruction  to  the  carrying  out  of  the  provisions  of  the  act,  and  which 
meets  something  which  was  suggested  here  the  other  day.  It  removes 
the  punishment  penalty.  If  you  have  a  punishment  penalty  you  can 
not  get  any  information;  it  is  utterly  futile.  All  you  get  in  this  act 
is  a  money  fine,  and  I  think  that  is  a  vast  improvement  in  the  act. 

The  Chairman.  What  would  you  say  to  tnis  remedy  for  that  evil: 
In  case  of  a  secret  rate  or  of  a  rebate,  to  compel  the  company  to  con- 
tinue that  rate  to  all  other  shippers  on  its  line  for  twelve  months! 

Mr.  Kernan.  It  might  bankrupt  the  company.  You  see  you  have 
got  to  remember 

The  Chairman.  It  would  operate  as  a  fine,  and  it  would  operate  to 
give  a  great  many  men  an  incentive  to  enforce  the  law  and  to  discover 
offenses. 

Mr.  Kernan.  That  is  true,  but  everything  tends  to  show  me  that  no 
remedy  is  wise  in  the  public  interest  which  would  tend  to  deprive  a 
railroad  of  sufficient  revenue  to  maintain  itself,  and  to  make  a  fair 
earning.     That  is  the  best  public  policy  for  this  country. 

The  Chairman.  Yes,  sir;  but  would  not  this  result:  All  of  these 
violations  of  the  law  are  through  human  agencies,  appointed  ultimately 
by  the  board  of  directors.  Would  any  man  commit  this  offense  where 
such  a  penalty  was  staring  his  company  in  the  face?  He  would  not 
last  a  minute  with  that  directory.  He  would  know  that  he  lost  his  job 
instantly. 

Mr.  Kernan.  Well,  I  do  not  know.  We  find  the  policy  of  agents 
and  subordinates  taking  business  at  any  rate  they  can 

The  Chairman.  Now,  there  would  be  some  reason  for  this.  They 
are  required  to  establish  a  just  rate.  The  very  fact  that  they  have 
established  this  rate  would  operate  as  an  estoppel  against  the  complaint; 
that  it  is  just  and  right;  that  they  are  right. 

Mr.  Kernan.  I  do  not  believe  it  is  good  policy  to  adopt  any  remedy 
that  compels  railroads  to  do  service  for  nothing  or  without  remunera- 
tion.    I  do  not  think  it  is  good  policy. 

The  Chairman.  You  are  not  compelling  them  to  do  it.  It  is  of 
their  own  volition? 

Mr.  Kernan.  It  is  not  good  policy  to  permit  it,  from  a  public  stand- 
point, without  any  regard  to  tneir  pocketbooks.  A  railroad,  to  be 
prosperous  and  successful,  to  keep  up  to  the  times,  and  give  its  ship- 
pers facilities,  must  have  earnings  to  pay  its  fixed  charges  and  afford  a 
return  on  its  capital. 

The  Chairman.  Yes. 

Mr.  Kernan.  And  any  penalty  which  would  continue  to  give  a  cut 
rate,  which  would  involve  a  loss  to  the  road,  would  be  bad  public 
policy,  even  if  the  railroad  would  be  willing  to  do  it.  I  think  all 
legislation  should  be  directed  to  preventing  cut  rates,  not  only  from 
the  standpoint  of  the  people,  but  from  the  point  of  the  benefit  of  the 
railroad,  looking  at  it  from  the  standpoint  of  the  public  interests.  I 
believe  that  is  sound  policy  and  have  always  believed  it.  Every  effort 
should  be  made  to  prevent  railroads  cutting  below  the  rates  at  all.  I 
do  not  believe  there  is  any  benefit  in  cut  rates. 

Mr.  Mann.  If  you  will  permit  me,  I  asked  one  of  these  other  wit- 
nesses yesterday  a  question  which  I  should  like  to  ask  you.  You  state 
that  this  bill  provides  for  the  punishment  of  any  shippei  who  would 
Qiaintain  cat  rates.    I  have  not  been  able  to  find  that. 
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Mr.  Kern  AN.  It  is  on  page  2: 

Any  person,  whether  an  employee  or  a  principal,  ora  member  of  a  firm  or  company, 
or  an  employee,  agent,  or  officer  of  a  corporation,  for  any  of  whom,  as  consignor  or 
consignee,  any  carrier  subject  to  the  provisions  of  this  act  shall  transport  prb|>erty, 
who  shall  knowingly,  by  false  description,  false  weight,  or  false  representation  of 
the  contents  of  any  package,  or  by  any  other  fraudulent  means  obtain  or  attempt  to 
obtain  the  transportation  of  property,  with  or  without  the  collusion  of  the  carrier,  or 
any  of  its  employees,  agents,  or  representatives  for  a  less  compensation  than  that 
prescribed  by  the  published  tariffs  or  schedules  of  rates  in  force  at  the  time  shall  be 
deemed  guilty  of  a  misdemeanor. 

Mr.  Mann.  That  does  not  answer  my  question  at  all.  That  only 
applies  to  people  who  obtain  lower  rates  by  false  representations;  for 
instance^  aa  to  what  the  property  is,  or  as  to  classification. 

Mr.  BlERNAN  (reading):  "Or  any  other  fraudulent  means.'* 

Mr.  Mann.  This  would  not  apply  at  all. 

Mr.  Kernan.  You  give  a  different  construction  to  it.  I  assume 
that  that  does  reach  the  case  of  cutting  i-ates,  any  device  or  attempt 
to  secure  a  rate  lower  than  the  published  rate. 

Mr.  Mann.  Do  you  think  that  would  cover  the  case  of  a  shipper 
who  obtains  by  crime,  without  any  fraud  so  far  as  the  representations 
are  concerned,  a  lower  rate  than  the  schedule  rate? 

Mr.  Kernan.  I  have  not  given  that  construction  to  it. 

Mr.  Mann.  I  do  not  believe  you  would,  if  you  were  on  the  bench. 
That  section  will  cover  a  case  where  a  man  brings  a  box  of  goods  and 
represents  them  as  being  in  one  classification  when  they  are  another 
thmg  and  in  another  classification,  which  is  in  fraud  of  the  law. 

Mr.  Coombs.  No,  sir;  it  is  a  violation  of  the  law  whether  it  is  a 
fraud  or  not.     It  does  not  say  misrepresentations. 

Mr.  Kernan.  It  is  against  and  in  fraud  of  the  law  for  the  carrier  to 
take  business  below  the  published  tariff,  is  it  not? 

Mr.  Coombs.  Fraud  has  a  penal  significance. 

Mr.  Mann.  Obtaining  a  rate  by  f  mudulent  means  does  not  apply  to 
a  violation  of  the  law. 

Mr.  Kernan.  Take  the  first  section: 

Every  carrier,  every  lessee,  trustee,  receiver,  oflBcer,  agent,  or  representative  of  a 
carrier  who  shall  transport  or  offer  to  transport  traffic  subject  to  this  act  at  any  other 
rate  or  upon  any  other  terms  and  conditions  than  are  duly  published  in  accordance 
with  the  provisions  of  the  act,  or  who,  by  the  payment  of  any  rebate  or  by  any  other 
device,  departs  from  such  published  rate  in  the  transportation  of  such  traffic,  or  who 
transports  such  traffic  without  having  first  published  a  tariff  applicable  to  the  same, 
agreeably  to  the  provisions  of  the  act,  and  any  jjerson  who  procures  or  solicits  to  be 
done,  or  assists,  aids,  or  abets  in  the  doing  of  any  one  of  the  aforesaid  acts  shall  be 
deemed  guilty  of  a  misdemeanor. 

How  about  that  reaching  the  shipper  who  asks  for  a  cut  rate?  That 
is  the  first  section,  right  at  the  top  of  the  page. 

The  Chairman.  How  would  that  apply  to  this  condition?  Suppose 
I  go  and  take  a  box  to  a  station  agent  in  my  town.  I  do  not  know 
anything  about  the  rate,  and  I  say  ''what  will  it  cost  me  to  ship  this 
to  Chicago?"  He  gives  me  the  rate,  and  I  pay  the  freight.  I  ao  not 
know  anything  about  the  relation  of  that  rate  to  the  published  itite. 
Now,  suppose  that  rate  is  below  the  published  rate 

Mr.  Kernan.  Oh,  1  think  the  ordinary  rule  as  to  criminal  prosecu- 
tions would  apply  there.  Violations  of  any  act  that  imposes  a  penalty 
must  be  willful  acts,  and  done  with  knowledge,  and  that  would  be  an 
exception.     This  act  says: 

Any  person  who  procures  or  solicits  to  l)e  dono,  or  assists,  aids,  or  abets  in  the  doing 
of  any  one  of  the  aforesaid  acts,  shall  be  docnicd  i^uilty  of  a  misdemeanor. 
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It  seems  to  me  that  covers  the  question. 

Mr.  Coombs.  Then  everybody  is  charged  with  a  knowledge  of  what 
the  tariff  is? 

Mr.  Kernan.  You  mean  that  in  a  criminal  action  every  man  who 
commits  an  act  is  guiltj? 

Mr.  Coombs.  Yes,  sir. 

Mr.  Kernan.  That  does  not  apply  in  a  criminal  case.  There  must 
be  a  willful  violation. 

Mr.  Coombs.  1  know;  but  he  is  charged,  and  ignorance  is  no  excuse 
under  the  law. 

Mr.  Kernan.  We  would  all  of  us  be  jailed  every  day  if  that  were 
not  so. 

Mr.  Coombs.  You  can  not  plead  ignorance  of  the  law,  and  that 
principle  is  applied  every  day  m  the  law. 

Mr.  Kernan.  I  think  that  ignorance  of  the  law  is  always  a  defense 
in  a  criminal  action.  I  think  it  is  never  a  defense  in  civil  actions  or 
where  remedies  are  involved. 

Mr.  Coombs.  You  are  mistaken  about  that.  Before  a  jury  it  might 
be  something  in  extenuation,  something  that  they  might  take  into 
consideration,  but  that  is  never  an  excuse  or  a  justitication.  In 
criminal  cases  as  in  civil  cases  a  man  is  charged  with  the  knowledge 
of  the  existing  law. 

Mr.  Kernan.  That  may  be  true,  but  my  understanding  of  the  law 
is  that  a  man  is  never  punishable  for  the  violation  of  a  criminal  statute 
unless  it  is  done  willfully;  and  if  it  is  done  in  ignorance  of  the  law,  the 
act  is  not  criminal. 

Mr.  Mann.  Take  the  case  of  the  transportation  from  Utica  to 
Forestport  of  that  furnace. 

Mr.  Kernan.  Yes,  sir. 

Mr.  Mann.  Suppose  you  had  thought  that  rate  was  a  little  high, 
and  you  had  asked  the  railroad  company  if  it  could  not  charge  a  lower 
rate,  and  the  agent  had  given  you  a  lower  rate,  a  little  below  the 
schedule,  for  instance,  a  dollar  instead  of  a  dollar  and  a  half.  Under 
this  section  you  would  have  been  fined  $5,000;  because  there  is  no 
fine  less  than  $5,000. 

Mr.  Kernan.  If  it  had  been  shown  that  1  did  that  with  full  knowl- 
knowledge  of  the  law  and  its  provisions 

Mr.  Mann.  You  do  not  think 

Mr.  Kernan  (continuing).  Then  1  think  I  would  be  liable. 

Mr.  Mann.  Butvou  do  not  think  it  would  be  necessary  to  show 
that  you  had  full  knowledge  of  the  law?  Of  course  there  is  not  a 
railroad  agent  in  the  world  who  has  full  knowledge  of  the  law.  The 
courts  even  do  not  have  that. 

Mr.  Kernan.  Then  when  prosecutions  took  place  they  would  be 
discharged.     It  is  only  for  willful  violations  of  the  act. 

Mr.  Mann.  You  kick  on  the  rate  of  $1.12  and  get  a  rate  of  $1,  and 
thereupon  you  are  prosecuted  under  this  section.  If  it  applies  to  that 
case,  they  must  fine  you  $5,000;  no  less  fine  can  be  imposed.  Is  not 
that  rather  hard  ? 

Mr.  Kernan.  If  you  are  right  and  I  am  wrong  in  the  application  of 
criminal  statutes,  that  is  hard.  You  are  mistaken  about  that.  I  do 
not  think  the  violation  of  a  criminal  statute  is  ever  punishable  unless 
it  is  willful. 

Mr.  Mann.  Then  you  think  that  in  order  to  convict  a  man  under 
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this  provision  the  prosecuting  officer  must  show  that  the  man  had 
knowle^e  of  the  law  before  he  committed  the  offense? 

Mr.  E^RNAN.  No,  sir;  I  think  the  prisoner  is  presumed  in  the  first 
instance  to  have  had  knowledge  of  the  law;  every  man  is  presumed  to 
have  that,  but  I  think  he  may  show  in  defense  his  ignorance  of  it. 
That  is  a  matter  of  defense.  The  onus  is  not  on  the  district  attorney 
to  show  that  the  man  knew  the  law.  The  onus  is  upon  the  prisoner  to 
show  that  it  was  done  in  ignorance. 

The  Chairman.  That  is  only  in  mitigation  of  the  punishment  That 
would  be  after  the  trial. 

Mr.  Krbnan.  No,  sir;  that  is  on  the  trial. 

The  Chairman.  It  would  miti^te  matters  after  the  trial. 

Mr.  Adamson.  Ignorance  of  the  law  can  not  acquit  a  man. 

Mr.  Kernan.  Ignorance  of  the  law  or  the  statute  will  acquit  a  man 
in  a  criminal  prosecution. 

Mr.  Adamson.  That  is  a  new  law. 

Mr.  Kernan.  t  maintain  that  is  the  law. 

Mr.  Coombs.  In  what  State  is  that  in  vogue  f 

Mr.  Tompkins.  How  can  a  man  have  ignorance  of  the  law  when  he 
is  assumed  to  have  knowledge  of  it? 

Mr.  Kekn  n.  Take  the  milk  case 

Mr.  Mann.  Nobody  could  know  whether  he  had  knowledge  of  the 
law  except  the  man  himself,  and  all  he  would  have  to  do  would  be  to 
come  in  and  swear  that  he  did  not  have  it,  and  he  would  go  free. 

Mr.  Kernan.  In  the  milk  case,  the  Murtagh  case,  of  the  Verona 
cheese  factory,  there  was  a  penalty  for  watering  milk,  and  I  was 
employed  in  bringing  the  action  of  the  Verona  cheese  factory  against 
this  man,  and  we  proved  our  case  and  he  proved  that  the  water  was 
put  in  in  his  absence  by  his  wife  and  his  children,  and  that  he  drew  the 
pay  for  it  from  the  factory,  and  we  claimed  that  he  was  liable  under 
the  statute,  inasmuch  as  the  act  of  the  agent  in  charge  of  the  business 
is  the  act  of  the  principal,  and  therefore  he  was  liable  individually 
under  the  act. 

The  case  went  to  the  court  of  appeals,  and  they  reversed  it  on  the 
ground  that  under  the  statute,  notwithstanding  he  was  responsible  for 
the  acts  done  in  that  case  by  tne  agents  of  the  business,  he  could  only 
be  charged  by  showing  his  actual  knowledge  of  the  violation. 

Mr.  Mann.  Of  the  lact? 

Mr.  Coombs.  Not  of  the  law. 

Mr.  Kernan.  Actual  knowledge  of  the  violation. 

Mr.  Coombs.  That  would  make  him  an  accessory.  He  had  to  have 
a  knowledge  of  the  offense  and  not  of  the  law. 

Mr.  Kernan.  It  goes  to  show  that  he  had  to  have  not  only  knowl- 
edge of  the  fact  and  the  statute,  but  even  on  proof  of  a  violation  of  the 
statute  absence  of  intent  is  an  excuse  in  a  criminal  prosecution. 

Mr.  Coombs.  The  intent  goes  to  the  ingredients  of  the  defense. 

Mr.  Kernan.  If  it  goes  to  the  ingredients  of  the  offense,  then  I 
think  it  ought  to  go  to  the  extent  of  knowledge*  and  willfulness  of  the 
violation. 

I  notice  here  you  might  amend  that  section  in  that  way.  It  might 
be  provided  that  the  carrier  can  not  be  punished  unless  he  willfully 
violates  the  law. 

Mr.  Coombs.  Strike  out  '*  willfully  "  and  put  in  **  unlawfully.'' 

Mr.  Kbrnan.  In  this  first  section  you  can  put  in  there  ''Any  per- 
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son  who  willfully"  commits  these  acts.  That  would  remedy  that 
defect,  if  1  am  wrong  and  you  are  right,  and  1  presume  you  are,  about 
this  other  proposition. 

Now,  the  other  thing  that  I  want  to  call  attention  to  which  is  a  very 
serious  defect  in  the  original  act,  is  remedied  here.     The  provision  is: 

Every  corporation  which  shall  be  guilty  of  any  act  or  omission,  which  if  done  by 
an  individual  would  be  a  misdemeanor  under  the  provisions  of  this  act,  shall  be 
deemed  guilty  of  such  misdemeanor  and  shall  be  subject  to  the  same  penalty  which 
is  provided  against  the  individual. 

Under  the  present  interstate-commerce  act  the  corporation  goes  scot 
free.  It  is  not  indictable  for  the  offense,  and  the  result  is  that  all  the 
efforts  of  the  Commission  have  to  be  directed  toward  the  subagents 
and  employees  who  do  these  acts  which,  under  the  interstate-conmierce 
act,  are  punishable. 

That  has  always  been  a  defect  in  the  law,  and  this  amendment  pro- 
vides that  corporations  should  be  the  ones  responsible  for  the  acts, 
where  the  acts  are  done  by  them  or  their  agents;  that  they  should  be 
made  liable  and  no  protection  given  them.  The  result  of  that  is  that 
you  can  not  convict  the  agent  before  a  jury.  He  can  turn  around  and 
swear  that  the  corporation  did  it  under  its  directions  and  rules,  and  so 
forth,  and  it  reaped  all  the  benefit. 

Now,  that  is  a  good  provision,  and  the  next  which  is  proposed,  the 
last  to  be  considered,  is  giving  the  Commission  the  power — 

to  determine  what  rate,  relation  of  rates,  classitication,  or  other  practice  should  be 
observed  in  the  future  in  order  to  correct  the  wrong  found  to  exist,  and  it  shall 
order  said  defendants  to  observe  the  same. 

That  is  to  be  after  a  full  hearing;  "after  full  hearing  had."  Of 
course  that  should  be  so.  That  is  right.  The  hearing  should  be  full 
and  complete  before  there  should  be  any  order  entered  by  which  an}'^ 
rate  should  be  changed  for  the  future.  And  I  intend  to  say  more 
than  I  have  about  that;  I  think  that  was  the  original  intention  of  the 
original  act.  I  know  that  our  Commissioners  who  appeared  before 
Senator  Cullom's  committee,  and  who  had  been  serving  for  years 
before  State  boards  who  had  recommendatory  powers,  pointed  out 
that  our  experience  had  been  such  as  to  show  that  at  first,  when  a 
commission  is  new,  or  in  a  small  State  where  there  is  not  too  much 
vast  railroad  business  for  it  to  consider,  so  that  its  action  is  lest  sight 
of,  these  recommendations  have  power.  In  Massachusetts  they  had 
force  for  a  number  of  years,  and  when  I  was  on  the  New  York  com- 
mission as  the  first  chairman,  the  first  four  years  of  its  existence,  the 
first  question  which  came  up  and  which  we  decided  about  rates,  and  in 
which  we  reduced  the  rate  to  some  extent,  the  newspapers  were  full 
of  it. 

It  was  a  new  body,  and  its  decisions  were  watched  and  given  prom- 
inence, and  talked  about,  and  there  was  a  focus  of  public  interest 
upon  the  railroads  upon  that  subject — as  to  whether  they  observed  or 
did  not  observe  the  findings  of  the  Conmiission.  If  the  finding  was 
right  the  public  sustained  it,  and  the  railroad  was  under  that  kind  of 
bias  of  public  opinion  that  made  them  observe  it.  But  after  a  time 
we  found  that  the  Commission  ceased  to  be  an  object  of  much  interest 
in  regard  to  this  question;  that  its  recommendations  lost  power,  and 
now  they  do  not  amount  to  anything  there  or  anywhere  else.  There 
is  no  regard  paid  to  them  whatever. 

Mr.  Tompkins.  Are  you  through  on  that  point! 
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Mr.  Kernan.  Yes,  sir. 

Mr.  Tompkins.  Inasmuch  as  the  general  debate  must  be  closed  on 
the  floor  of  the  House  in  a  very  short  time  on  an  important  measure, 
I  move  that  we  now  go  into  recess  until  to-morrow  morning  at  half 
past  10  at  this  point. 

(The  motion  was  seconded,  put  by  the  chairman,  and  carried.) 

Thereupon,  at  11.10  a.  m.,  the  committee  adjourned  until  to-morrow, 
April  19, 1902,  at  10.30  o'clock  a.  m. 


Saturday,  April  19, 1902. 

The  conmiittee  met  at  10.30  o'clock,  a.  m.,  Hon.  William  P.  Hep- 
burn in  the  chair. 

STATEMENT  OF  MR.  JOHIT  D.  KEEVAV— Continued. 

Mr.  Chairman,  1  want  to  say  that  I  have  looked  at  the  question  of 
law  raised  by  Mr.  Adamson  yesterday,  and  he  is  right  about  that;  that 
mistake  of  law  does  not  excuse  the  doing  of  a  prohibited  act.  I  ought 
to  have  said  that  I  have  had  nothing  to  do  in  my  life  with  criminal  law 
and  I  do  not  pretend  to  be  an  expert  on  that  question.  But  the  dis- 
tinction in  our  New  York  courts  seems  to  be  this — and  there  are  a 
good  many  decisions  on  this.  In  the  case  of  Grardner  v.  the  People 
(62  Court  of  Appeals),  the  court  uses  this  language: 

The  defendante  made  a  mistake  of  law.  Such  mistakes  do  not  excuse  the  com- 
mission of  prohibited  acts.  The  rule  on  the  subject  appears  to  be  that  in  acts  mala 
in  se  the  intent  governed;  but  in  tho.se  mala  prohibite  the  only  inquiry  is,  Has  the 
law  been  violated?  The  act  prohibited  must  be  intentionally  done.  A  mistake  as 
to  the  fact  of  doing  the  act  will  excuse  the  part^;  but  if  the  act  is  intentionally  done 
the  statute  declares  it  a  misdemeanor,  irrespective  of  the  motive  or  intent 

I  had  in  my  mind  that  in  some  instances  there  were  prosecutions  of 
crime  where  the  knowledge  of  the  law  had  been  a  question  found  to 
be  necessary  in  older  to  constitute  the  offense;  but  those  apply  only 
to  offenses  that  are  offenses  per  se  and  not  statutory. 

Where  there  is  a  statute  on  the  subject  the  rule  seems  to  be  that 
knowledge  of  that  statute  is  presumed  and  the  violation  of  it,  regard- 
less of  knowledge  of  the  statute,  is  an  offense. 

Now,  that  leads  me  to  suggest  that  in  that  first  clause  there  it  would 
be  wise  to  provide  that  that  penalty  of  not  less  than  $5,000  or  more 
than  $10,000  should  only  be  imposed  on  the  corporation,  and  that  that 
should  be  amended  so  as  to  provide  that  any  agent  of  a  carrier  or  any 
shipper;  that  the  penalty  upon  him  should  be  only  within  the  discretion 
of  the  court,  not  exceeding  a  certain  amount,  not  requiring  the  court 
to  impose  any  definite  amount.  That,  you  see,  would  permit  a  court 
in  all  cases  of  that  character  to  take  into  consideration  all  circum- 
stances that  went  to  mitigate  the  offense,  and  to  show  that  the  party 
violated  the  statute,  perhaps,  inadvertently,  and  thus  to  graduate  the 
fine  down  to  a  nominal  matter. 

It  seems  to  me  with  that  amendment  to  this  section  it  would  be  all 
right,  and  would  meet  the  diflSculty  and  objection  presented  by  Mr. 
Mann  to  the  effect  that  the  imposition  of  that  penaltj^  of  $5,000,  it 
being  fixed,  as  inexorable,  either  upon  an  innocent  freight  agent,  per- 
haps, or  an  innocent  shipper,  or  one  where  the  ciix)umstances  show  no 
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particular  intent  to  violate  the  law^  that  that  would  be  right  and  make 
it  perfectly  fair. 

Another  thing.  Your  honor  suggested  yesterday  that  perhaps  a 
remedy  might  he  secured  by  requiring  the  carrier  to  continue  the  cut 
rate  as  a  public  rate,  and  if  that  could  be  confined  in  its  operations  to 
results  to  the  offending  carrier,  it  might,  perhaps,  aflford  a  remedy; 
but  the  difficulty  about  that  is  that  the  cut  rate  imposed  upon  one 
competing  railroad  requires  all  of  its  competitors  to  make  the  same  rate. 

The  result  would  be  you  would  be  compelling  innocent  parties  in 
that  case  to  conform  to  the  cut  rate  for  which  they  were  in  no  way 
responsible. 

iSow,  another  thing  in  this  bill  which  is  very  important 

The  Chairman.  How  is  that  opemted?  I  supposed  that  all  carriers 
from  common  points  do  substantially  agree  upon  a  rate? 

Mr.  Kernan.  Yes,  sir. 

The  Chairman.  I  think  they  must  do  that 

Mr.  Kernan.  Yes,  sir. 

The  Chairman  (continuing).  In  making  up  their  rate  tables! 

Mr.  Kernan.  Yes,  sir. 

The  Chairman.  Are  there  cases  in  your  judgment  where  any  given 
company  would  prefer  a  lov^er  rate  than  that  and,  preferring  it, 
obtain  it  under  tnis  method?  If  they  were  content  with  a  cut  rate 
that  would  be  imposed  upon  them  perpetually  by  the  stiitute,  if  they 
would  be  willing  to  cut  tne  rate  for  the  purpose  of  getting  that  par- 
ticular rate,  why  not  agree  to  it  in  the  first  instance? 

Mr.  Kernan.  What  is  that,  sir? 

The  Chairman.  Why  not  agree  to  it  with  their  competitors  in  the 
first  instance? 

Mr.  Kernan.  There  would  be  no  object  in  doing  that,  because  then 
the  cut  rate  being  on  all  of  the  lines  would  afford  no  advantage  to  one 
over  the  other. 

The  Chairman.  That  was  what  I  thought. 

Mr.  Kernan.  The  object  of  the  cut  rate  made  by  a  road  is  always 
to  get  under  its  competitors  and  get  business,  and  if  the  cut  rate  was 
agreed  upon  by  all  the  roads  there  would  be  no  advantage  in  it,  you 
see. 

The  Chairman.  Do  you  suppose  in  the  ordinary  practice  of  cutting 
rates,  the  cut  rate  is  one  that  the  company  could  afford  to  maintain  for 
idl  of  its  business? 

Mr.  Kernan.  As  a  rule  the  cut  rate  is  not  regarded  as  remunera- 
tive in  itself.  That  is  the  general  railroad  custom  about  it.  It  is  not 
regarded  that  rates  cut  for  the  purpose  of  getting  business  are  remu- 
nerative, it  is  not  regarded  that  they  will  be;  it  ia  simply  to  get  the 
traffic,  and  having  got  it  hoping  to  maintain  it  and  then  eventually 
get  something  out  of  it. 

I  want  to  say  another  thing  about  the  first  section  in  reference  to 
these  offenses,  there  on  page  2,  line  2,  you  might  insert  ^'knowinglv 
and  willfully,"  so  it  will  r^d,  "Any  person  who  knowingly  and  will- 
fully procures  or  solicits  to  be  done,"  etc.  That  would  perhaps  pre- 
vent tnat  section  from  punishing  innocent  persons.  That  mignt  be  a 
suggestion  you  might  think  about;  whether  it  might  not  be  well  to 
insert  "knowingly  and  willfully." 

Another  very  important  provision  of  this  act  is  this:  The  Commis- 
sion is  now  authorized  to  take  testimony,  and  its  findings  are  prima 

i-o  L 12 
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facie  evidence  in  a  court,  but  invariabljr  when  you  go  into  a  court 
with  the  testimony  before  the  Commission,  and  the  findings  of  the 
Commission— I  have  had  it  myself  a  half  a  dozen  times  in  my  own 
experience — the  railroad  apparently  pays  no  attention  to  the  fact  that 
the  testimony  has  been  taken  before  the  Commission  on  the  part  of 
the  complainant. 

It  wittiholds  its  testimony  before  the  Commission  and  does  not  give 
any,  in  the  hopes  the  Commission  will  make  some  mistake  of  facts  or 
will  not  get  at  the  facts  and  that  this  order  will  not  be  of  any  use. 
The  Supreme  Court  of  the  United  States  has  commented  upon  it  in 
one  of  its  decisions,  and  has  said  that  that  is  a  very  serious  evil,  and 
that  in  some  way  the  railroads  ought  to  be  compelled  to  display  their 
full  hand  before  the  Commission.  At  present  when  you  go  into  court 
with  the  findings  of  the  Commission  and  the  testimony  or  the  railroad 
company  comes  in  and  tries  to  fig^ht  the  case  on  aflSdavits,  which  is  the 
most  unsatisfactory  way  of  trying  one  of  those  issues;  you  get  into 
conflicts  of  aflSdavits  you  can  not  have  an  opportunity  to  cross-examine 
the  aflBant,  and  thus  all  sorts  of  difficulties  as  to  the  evidence  aiise. 

In  one  case  I  had  the  most  voluminous  affidavits  come  in  on  behalf 
of  the  railroad  as  to  facts,  none  of  which  had  been  presented  before 
the  Commission  at  all.  We  were  in  a  position  where  we  had  to  make 
affidavits,  and  thus  the  case  became  a  fight  over  affidavits,  which  is  an 
unsatisfactory  way  to  try  a  case. 

This  provides  that  in  case  of  the  railroad  appearing  before  the  court 
and  desiring  more  testimony,  that  then  it  snail  be  sent  back  to  the 
Commission  to  complete  the  record.  In  other  words,  the  place  where 
part  of  the  testimony  is  taken  is  the  place  where  the  entire  testimony 
should  be  completed  in  order  that  the  sequence  of  facts  and  the  omis- 
sion of  things  that  have  been  already  allowed,  and  all  that,  may  be 
somewhat  controlled. 

The  Chairman.  Right  there,  if  you  will  allow  me.  In  the  proced- 
ure, in  order  to  bring  about  that  order  to  the  Commission  for  addi- 
tional testimony,  you  would  require  the  defaulting  party  or  the  railroad 
to  make  such  a  showing  as  the  court  would  require  in  a  motion  for  a 
new  trial  on  newly  discovered  testimony?  You  would  require  some 
such  procedure  as  that? 

Mr.  Kernan.  I  do  not  think  I  would  make  the  rule  as  stringent  as 
that. 

The  Chairman.  What  procedure  would  be  necessary  in  order  to 
secure  the  taking  of  additional  testimony? 

Mr.  Kernan.  Nothing,  except  a  mere  desire  to  take  further  testi- 
mony. I  would  not  make  it  the  rule  that  applies  to  cases  as  to  newly 
discovered  testimony.  The  rule  there  is  that  the  party  must  not  only 
show  that  the  testimony  has  been  newly  discovered,  but  that  with 
ordinary  diligence  it  could  not  be  produced  in  the  first  instance.  If 
you  apply  that  rule  here,  railroads  might  be  shut  out  because — well, 
they  might  not  choose  to  attend  the  hearing  of  the  Commission  and 
put  in  testimony.  I  would  not  for  that  reason  cut  them  oS.  We  will 
not  accomplish  anything  in  the  end  of  value  unless  we  have  all  of  the 
facts  presented  before  the  Commission  and  the  court  to  get  at  what 
is  right  about  it. 

An  order  based  upon  personal  testimony,  an  order  which  is,  there- 
fore, wrong  in  not  being  comprehensive  enough  to  cover  the  situation, 
could  not  do  anybody  any  good,  even  although  it  be  one  giving  a  lower 
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rate  or  Homething  of  the  kind.  You  can  not  make  laws  of  that  kind 
that  opemte  to  control  the  great  laws  of  supply  and  demand  in  trade 
and  rates  unless  they  are  based  absolutely  on  all  the  facts  and  are 
right.  And  therefore  there  is  no  advantage  in  prescribing  a  rule  of 
procedure  which  shall  cut  anybody  off  anywhere. 

Let  me  call  your  attention  to  the  language  of  this:  ''In  case  either 
party  desires  to  submit  further  testimony,  and  such  testimony  could 
reasonably  have  been  perfected  before  the  Commission,  it  may  instruct 
the  Commission  then  to  certify  up  that  testimony.  So  it  leaves  it,  if 
the  railroad  desires  to  present  more  testimony;  they  do  not  have  to 
make  a  case  out  except  to  show  it  is  desired. 

The  Chairman.  In  the  taking  of  the  testimony  before  the  Commis- 
sion, would  you  give  them  the  powers  of  a  court,  or  simply  of  a  com- 
mission taking  depositions? 

Mr.  Kernan.  1  would  not  change  the  law  in  that  respect  as  it  now 
exists. 

The  Chairman.  But  what  I  want  to  get  at  is,  in  your  opinion, whether 
it  is  given  functions  in  the  taking  of  testimony  that  a  court  has — which 
may  exclude,  which  may  pass  upon  the  competency,  and  all  such  aues-  - 
tions  as  that — while  a  commissioner  would  not;  he  would  simply  nave 
to  record  what  was  proposed,  with  the  objections. 

Mr.  Kernan.  Yes;  in  other  words,  would  you  make  the  Commission 
simply  in  the  position  of  a  master,  without  power  to  rule? 

Tne  Chairman.  Yes. 

Mr.  Kernan.  W  ithout  power  to  report  up.  No,  you  can  not  practi- 
cally do  that.  The  Commission  must  have  the  power  to  determine  as  to 
the  competency  of  testimony.  Otherwise  do  you  not  see  that  the  con- 
clusion of  the  Commission  would  be  based  upon  testimony  which 
might  thereafter,  you  know,  be  struck  out  bv  the  court,  and  you 
would  have  no  basis  for  your  findings  of  the  Commission.  But,  of 
course,  in  this  method  suggested  and  under  the  interstate-commerce 
act  I  assume  that  the  testimony  must  be  competent;  it  must  conform 
to  the  rules  of  law;  and  in  the  review  by  the  court  if  it  is  found  that 
the  Commission  has  erred  in  those  respects,  that  destroys  the  efficiency 
of  the  order  that  the  Commission  has  made,  of  course,  and  there  are 
other  questions;  the  question,  for  instance,  of  contempt  and  the  refusal 
to  answer  questions,  and  such  things,  that  the  Commission  has  no 
power  to  punish  under  the  present  procedure. 

The  question  had  to  be  referred  to  the  court,  and  the  court  has  to 
determine  whether  or  not  the  testimony  shall  be  given  or  be  excluded. 
It  determines  whether  the  witness  shall  be  compelled  to  answer. 

The  Chairman.  Would  you  change  that? 

Mr.  Kernan.  No,  sir;  I  do  not  think  so.  I  do  not  think  it  is  neces- 
sary to  change  the  rule.     I  think  the  punishment 

The  Chairman.  Is  it  possible  now  for  any  tribunal  to  secure  that 
full  amount  of  testimony  that  enables  them  to  act  in  important  mat- 
ters without  they  have  the  power  to  compel  the  attendance  of  witnesses 
and  to  punish  them? 

Mr.  Kernan.  They  have  the  power  now  to  compel  the  attendance 
of  witnesses  under  the  amendment  to  the  act  of  1893.  The  Commis- 
sion has  the  power  to  compel  the  attendance  of  witnesses  and  compel 
the  answering  of  questions.  That  is  in  the  way  I  suggest.  In  case 
of  refusal,  appealing  to  the  court  and  getting  the  process  of  the  court 
to  compel  it.     It  would  not  do  to  invest  the  Commission  with  power^^ 
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of  the  court  to  punish  for  contempt  or  to  exercise  those  powers  of 
compelling  the  attendance  of  witnesses,  punishing  them  for  not  com- 
ing or  refusing  to  answer  questions;  but  whenever  a  situation  of  that 
kind  arises  under  the  interstate-commerce  act,  that  question  is  properly 
referred  to  the  court,  and  the  court  determines  it;  so  it  does  not  leave 
the  Commission  to  act  in  those  respects  as  a  court  I  do  not  think 
that  would  do.  * 

The  Chairman.  In  the  procuremenfof  that  testimony  what  power 
would  you  give  to  the  Commission?  What  power  would  you  give  as 
to  the  payment  of  costs  of  witness  fees? 

Mr.  Kernan.  That  is  provided  for  under  the  present  act.  The 
Commission  has  the  power  to  have  subpoenas  issued  and  witnesses  sub- 
poenaed, I  presume,  out  of  its  appropriations.  I  know,  as  a  rule,  that  in 
the  summoning  of  witnesses — ^I  know  it  has  been  so  in  the  cases  I  have 
had  before  the  Commission — no  process  is  required;  it  is  simply  on 
request  of  the  Commission  that  the  witne^es  have  attended.  And  coun- 
sel for  railroads  secure  an  attendance  of  such  witnesses  as  they  desire. 
So  in  that  respect  I  do  not  think  there  is  any  difficulty. 

Now,  with  reference  to  the  next  section.  There  is  one  thing  there, 
the  filing  of  a  petition  for  review. 

The  Chairman.  Where  do  you  read  from? 

Mr.  Kernan.  On  psLge  6.  This  filing  of  a  petition  to  review  an 
order  shail  of  itself  suspend  the  effect  of  such  order  for  thirty  days. 
I  would  suggest  that  you  strike  out  the  rest  of  the  language  there, 
which  mi^t  interfere  with  the  ordinary  jurisdiction  of  the  court. 
I  should  be  inclined  to  put  that  sixtv  days  instead  of  thirty  days.  I 
think  in  those  respects  the  act  should  be  libei-al;  that  if  the  Commis- 
sion has  the  power  to  make  this  order,  the  mere  filing  of  the  petition 
should  suspend  it  at  least  sixty  days,  to  give  the  railroad  an  opportu- 
nity to  determine  whether  to  conform  or  apply  to  the  court  for  a  stay 
or  whatever  else  it  might  think  proper  to  do.  I  think  the  proceedings 
then  of  ordinary  jurisdiction  courts  of  the  United  States  and  their 
right  to  grant  a  stey  pending  appeal  where  there  is  a  question  of  any 
importance  involved  m  the  matter  presented  before  them  is  all  the 
ample  and  full  protection  against  any  order  of  this  Commission  that 
ever  could  be  made,  and  might  be  perhaps  unjust  to  the  railroads. 

I  do  not  know  that  I  want  to  go  further  than  that.  Going  through 
the  details  of  this  act  it  does  not  seem  to  me  to  need  a^y  amendment 
or  changes  except  those  I  have  suggested.  There  is  one  thing  that 
might  l^  thought  about;  that  is  on  page  8,  line  10: 

If  a  carrier  refuse  to  obey  an  order  which  is  obligatory  upon  it  as  above. 

The  query  in  my  mind  as  to  that  is  this:  At  the  time  that  an  order 
is  made,  that  in  the  end  it  turns  out  to  be  an  unlawful  order,  does 
that  language  impose  upon  the  carrier  obedience  to  the  order  between 
the  time  it  is  made  and  the  time  it  is  declared  to  be  illegal,  or  does 
that  imply  that  it  is  the  duty  of  the  carrier  to  obey  that  order  in  case 
it  is  a  lawful  order?  I  assume  that  it  means  a  lawful  order;  but  if 
not,  I  suggest  to  the  committee  whether  that  ought  to  be  made  clear 
by  putting  that  word  in  there,  so  it  will  read  ^'a  lawful  order." 

iJow,  for  instance,  take  in  our  ordinary  court  practice.  A  man  pro- 
cures an  injunction.  It  is  well  settled,  I  think,  that  it  is  the  duty  of 
the  party  against  whom  it  is  issued  to  obey  it,  even  though  in  the  end 
it  may  turn  out  to  be  unlawful  and  reversed  upon  appeal.     Under  our 
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court  practice  in  New  York  an  injunction  has  to  be  obeyed  ipvhile  it 
stands;  until  it  is  reversed.  And  I  suggest  in  reference  to  this  matter 
whether  that  language  should  read  m  that  way.  I  do  not  think 
myself  there  is  any  particular  occasion  for  changing  the  language  of 
the  act,  because  it  seems  to  me  all  the  time  as  though  if  there  be  m  an 
order  made  by  a  commission  any  element  of  reasonable  doubt,  even 
as  to  its  validity,  that  if  you  leave  the  protection  of  the  United  States 
court  unimpaired,  and  thejr  are  right  to  suspend  a  stay  pending  appeal, 
first  limiting  the  time  to  sixty  days  before  it  takes  effect,  that  then 
you  put  the  carriers  in  a  position  where  they  will  be  abundantly  pro- 
tected against  the  error  of  any  order  that  may  be  made  by  the  Com- 
mission. 

Mr.  Mann.  I  do  not  quite  understand  the  distinction  you  ma^e 
between  a  lawful  order  and  an  illegal  order  in  reference  to  this. 

Mr.  Kern  AN.  The  distinction?  It  is  this:  The  Commission  makes 
an  order.  Suppose  the  carrier  believes,  and  ultimately  establishes  in 
the  courts,  that  that  order  is  an  unlawful  order  made  without  jurisdic- 
tion; if  you  please,  without  sufficient  facts  to  sustain  it.  Under  the 
language  here,  would  the  carrier  be  obliged  to  obey  it  between  the 
time  it  is  made  by  the  Commission  and  the  time  it  is  declared  to  be 
illegal  by  the  court? 

Mr.  MANN.  But  it  says  an  order  which  is  obligatory  upon  it  as 
above. 

Mr.  Kernan.  Does  that  imply  all  through  a  lawful  order? 

Mr.  Mann.  It  implies  an  order  which  is  not  stayed  by  the  court. 

Mr.  Kernan.  Exactly.  Then  it  would  be  true  that  even  although 
the  order  turned  out  in  the  end  to  be  unlawful  that  between  the  time 
it  is  made  and  the  time  the  court  declares  it  to  be  illegal,  unless  stated 
by  the  court,  the  carrier  would  have  to  obey  it. 

Mr.  Mann.  You  mean  if  the  order  is  made  and  the  railroads  do  not 
appeal  to  the  court  for  review 

Mr.  Kernan.  That  they  must  obey  it,  even  although  it  turned  out 
in  the  end  to  be  unlawful. 

Mr.  Mann.  Under  your  idea  they  would  have  the  right  not  to  file 
a  bill  to  review  but  simply  take  the  position  that  it  is  unlawful  and 
refuse  to  obev  it? 

Mr.  Kernan.  Until  proceedings  were  taken  to  punish  them,  and 
then  go  into  court  and  make  their  defense. 

Mr.  Mann.  How  would  those  proceedings  be  taken? 

Mr.  Kernan.  The  Commission  would  apply  to  the  court  for  a  man- 
damus to  compel  the  railroad  to  obey  the  order.  The  railroad  would 
come  and  say,  ^^  We  concede  the  order  was  made,  but  we  claim  it  was 
unlawful." 

Mr.  Mann.  That  would  be  the  case  under  this  section.  If  it  is  an 
unlawful  order  it  is  not  obligatory 

Mr.  Kernan.  If  that  implies  a  lawful  order,  as  I  think  it  does,  then 
that  is  true. 

Mr.  Mann.  Undoubtedly  if  the  court  did  not  have  jurisdiction  and 
has  not  made  a  lawful  order  it  has  not  made  an  order  that  is  obligatory. 

Mr.  Kernan.  That  is  generally  true,  you  know.  I  think  it  is  gen- 
erally true  that  a  man  can  refuse  to  obey  an  order  of  the  court  and 
defend  himself  in  the  end  when  he  is  brought  up  on  it  upon  the 
ground  that  it  is  not  lawful. 

The  Chairman.  That  would  change  the  entire  prescribed  procftdsas^ 
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of  this  act.  The  act  provides  that  it  shall  go  into  force  at  once  or  within 
thirty  days.  Then  if  there  is  no  appeal  it  is  enforced  for  two  years. 
The  railroad  company  has  the  power  to  have  that  reviewed,  however, 
the  law  provides  for  that;  it  makes  provision  as  to  the  testimony  and 
all  of  that.  Now,  if  this  procedure  is  admissible  that  you  are  now 
speaking  of  it  gives  them  a  second  remedy.  They  will  just  stand  pat, 
refuse  ooedience;  then  when  the  Commission  takes  the  initiative  and 
goes  to  the  court  asking  to  have  this  order  enforced,  they  come  up 
and  raise  the  whole  question  bv  asserting  that  the  order  is  illegal. 

Mr.  Kernan.  Yes.  Well,  1  only  make  this  suggestion  because  it 
was  suggested  to  me  by  a  railroad  gentleman,  and  I  said  ''I  am  perfectly 
willing  to  suggest  anything  that  occurs  on  this  question."  I  do  not 
think  myself  the  language  of  the  act  needs  to  be  changed.  I  think 
that  even  although  the  order  be  unlawful  the  remedy  provided  is 
sufficient.  The  permitting  of  the  filing  of  a  bill  in  equity  and  permit- 
ting the  court  to  protect  tne  railroad  by  granting  a  stav  in  case  there 
be  a  doubt  about  the  question.  That  is  all  the  remedy  the  railroad 
needs  to  protect  it  against  the  defect  of  any  error  in  these  orders. 

Mr.  Mann.  Can  you  imagine  a  case  where  under  the  powers  granted 
to  this  Commission  under  this  bill  an  order  issued  by  them  would  be 
unlawful,  in  the  sense  they  did  not  have  the  jurisdiction. 

Mr.  Kernan.  I  can  imagine  that  a  commission  might  give  an  order 
without  giving  a  hearing.  Some  commission  might  do  that.  This 
bill  says  thev  can  not  give  an  order  until  after  a  full  hearing.  Sup- 
pose they  snould  make  an  ordew  without  a  full  hearing;  1  do  not 
think  that  would  be  lawful  under  this  act. 

Mr.  Mann.  But  the  railroad  comes,  after  an  order  is  issued,  and 
raises  the  (juestion  as  to  whether  the  court  had  had  a  full  hearing 
when  it  decided  in  its  order  that  they  had  had  a  full  hearing. 

Mr.  Kernan.  That  is.  whether  the  recital  in  the  order  is  conclusive 
proof  of  the  fact  of  the  nearing.  I  think  they  could  raise  that  ques- 
tion of  fact,  sir.  I  do  not  think  recitals  in  an  order  are  conclusive. 
Recitals  in  a  judgment  of  jurisdiction  are  not  conclusive.  That  comes 
up  in  all  these  questions  as  to  the  validity  of  divorces.  The  recitals 
in  them  are  usually  sufficient,  and  that  is  presumtive  of  the  fact;  but 
I  do  not  understand  in  attacking  the  validity  of  a  judgment  of  that 
kind  that  you  can  not  always  raise  the  question  or  whether,  while 
the  facts  recited  are  presumaoly  true,  thev  are  true  in  fact. 

I  want  to  say,  Mr.  Mann,  that  I  have  already  referred  to  that  ques- 
tion that  you  suggested  yesterday  about  a  mistake  of  law,  and  you  are 
right  about  it.  I  want  to  excuse  myself,  however,  by  saying  that  I 
have  had  nothing  to  do  with  criminal  law  and  1  do  not  know  anything 
about  it. 

I  would  also  say  that  I  suggested,  in  connection  with  the  subject  of 
the  mistake  of  law,  that  it  might  be  well  to  amend  that  first  section, 
because  of  the  fact  that  you  suggested,  so  as  to  provide,  in  line  2,  page 
2,  that  any  person  who  "willfully  and  knowingly"  procures,  etc.,  and 
also  to  provide  that  that  minimum  penalty  of  $5,000  should  only  be 
imposable  upon  the  corporation,  and  as  to  the  agent  or  as  to  the  per- 
son— the  shipper — the  penalty  should  be  entirely  within  the  discretion 
of  the  court,  not  to  exceed  a  certain  amount. 

That  you  see  would  permit  the  court  to  take  into  consideration  the 
circumstances  in  mitigation  of  the  offense,  such  as  the  fact  that  the 
party  was  innocent  and  did  not  know  and  did  not  intend  to  offend,  in 
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tiVLch  case  to  impose  nothing  over  a  nominal  fine,  from  $1  up  to  the 
maximum  amount. 

Mr.  Adamson.  I  want  to  ask  you  one  question  before  3^ou  retire. 

Mr.  Kernan.  All  right,  sir. 

Mr.  Adamson.  It  is  no  theory  or  hobby  of  mine  that  I  advance; 
but  as  a  lawyer  I  ask  you  this  question.  Most  of  the  gentlemen  appear- 
ing before  us  have  been  laymen,  and  they  say  that  the  great  trouble 
is  not  that  they  are  dissatisfied  with  the  fairness  and  judgment  of  the 
Commission;  but  the  law's  delays  are  such  that  they  can  not  get  the 
benefit  of  an  adjudication  for  yeara  and  years  after  the  findings  have 
been  had.  I  want  to  ask  you  if  you  had  thought  any  on  the  feasi- 
bility of  this  suggestion,  and  what  you  think  of  it:  Ihat  when  the 
Commission  has  investigated  and  made  a  finding,  that  that  finding  be 
certified  to  the  convenient  Federal  court,  and  such  proceedings  as  the 

fiarty  wants  to  have  go  right  on  without  any  further  trouble  or  delay, 
f  there  is  to  be  any  resistance  on  the  part  of  the  road,  that  it  be 
made  the  judgment  of  the  court,  and  enforced,  and  executed;  if  the 
roads  want  to  carry  it  further,  let  them  proceed.  What  do  you 
think  of  that  suggestion? 

Mr.  Kernan.  I  am  not  prepared  at  the  moment  to  say  that  might 
not  be  a  vast  improvement  over  the  present  situation  and  condition. 

Mr.  Adamson.  Are  there  any  constitutional  difiSculties  in  the  way 
of  that  idea,  first? 

Mr.  Kernan.  1  do  not  at  the  moment  think  of  any.  I  do  not  see 
that  there  would  be  any  constitutional  or  other  objection  to  permitting 
the  certification  to  the  court  of  the  proceedings  before  the  Commis- 
sion— the  testimony  and  order  of  the  Commission — and  then  permitting 
the  court  to  render  a  judgment  upon  it,  either  adopting  the  conclusions 
of  the  Commission  and  entering  an  absolute  order  of  judgment,  or 
else  of  not  doing  so  in  case  it  found  error.  The  only  thing  1  can  say 
about  that  is  that  the  vast  amount  of  business  that  would  be  thrown 
upon  the  court  in  that  way  would 

Mr.  Adamson.  My  question  is  when  a  report  is  certified  from  the 
Commission  it  is  a  preferred  case  and  it  has  to  be  put  at  the  head  of 
the  calendar  of  the  court. 

Mr.  Tompkins.  It  would  still  do  what  he  said — increase  the  volume 
of  business  in  the  court  very  materially. 

Mr.  Kernan.  Of  course  1  think,  as  a  practical  question,  the  circuit 
courts  of  the  United  States  would  not  do  any  other  business  except  to 
spend  their  time  on  these  cases. 

Mr.  Adamson.  Other  gentlemen  who  have  been  here  have  prophe- 
sied that  if  the  remedy  could  be  made  easier  the  business  would 
decrease  instead  of  increase;  that  if  you  found  you  had  power  to 
bring  cases  to  trial  it  would  lessen  the  number  of  cases. 

Mr.  Kernan.  Your  courts,  of  course,  might  be  open  all  the  time 
for  the  hearing  of  that  kind  of  questions,  the  matter  would  be  pre- 
sented immediately  to  the  circuit  court  for  hearing;  but  everybody 
who  knows  anything  about  United  States  courts  knows  how  behind 
they  are  and  how  long  it  takes  to  get  anything  through.  ^ 

Mr.  Adamson.  There  is  an  easy  remedy  for  congestion  in  the  courts. 
It  is  the  duty  of  every  civilized  country  to  establish  courts  enough  to 
do  the  business. 

Mr.  Kernan.  In  New  York  City  this  winter  the  Bar  Association  and 
the  judiciary  committee  of  the  legislature  have  been  working  on  the 
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question  of  how  to  clear  the  calendars  of  the  court;  what  devices  to 
adopt;  whether  to  create  more  judges  or  let  the  governor  send  country 
judges  to  the  city,  or  let  our  counter  judges  be  sent  to  the  citv  to  dis- 
charge the  duties  of  circuit  court  judges,  or  what  to  do.  oo  far  no 
available  method  has  been  found  either  oy  the  courts,  by  the  lawyers, 
or  by  the  legislature.  It  seems  to  me-what  you  suggest  may  be  to 
some  extent  practicable  and  would  be  an  improvement  over  present 
conditions.  Yet  when  vou  come  to  consider  tnat  in  the  vast  majority 
of  decisions  made  by  the  Commission  the  order  is  promulgated  and 
accepted  and  put  into  effect,  and  that  must  require  that  before  that  is 
done  it  must  go  to  the  court,  and  then,  of  course,  jurisdiction  must  be 
acquired  by  tne  court  by  the  issuance  of  process  or  notice  of  some 
kind 

Mr.  Adamson.  Ohj  no;  my  suggestion  is  that  you  might  carry  it 
there  and  make  it  the  judgment  of  the  court;  that  the  court  might  accept 
the  procedure  of  the  Commission. 

Mr.  Kernan.  Of  course  you  could  not  do  that  without  giving  every- 
body^ concerned  a  hearing  in  the  court.  You  would  have  to  take  time 
enough  to  get  everybody  in. 

The  Chairman.  Suppose  that  there  has  been  a  full  hearing  before 
the  Commission  and  parties  have  been  there;  whv  could  you  not  by 
law  authorize  the  court  to  file  that  within  so  many  days,  and  that  within 
so  manj  days  after  that  filing — that  is  on  a  day,  the  tenth  day  after 
that  filing,  the  court  shall  proceed;  let  that  serve  as  notice  and  if  any- 
body wants  to  appear  let  them  appear. 

Mr.  Adamson.  There  is  an  analogy  of  that,  Mr.  Chairman,  in  almost 
every  case  in  the  State  court  where  a  commission  is  appointed  for  any 
purpose.  Such  commissions  go  out  and  investigate  and  report,  and  if 
the  court  pleases  it  makes  the  judgment  of  the  commission  the  judg- 
ment of  the  court.  That  is  so  in  cases  of  alimony  and  dower  and  land 
lines  and  all  that,  and  many  other  cases. 

Mr.  Kern  AN.  You  would  make  this  Commission,  then,  something 
like  a  master  in  chancery,  who  takes  the  testimony,  and  reports  the 
testimony  to  the  court,  and  sometimes  his  conclusions. 

The  Chairman.  The  hearing  before  the  Commission  in  such  a  case 
implies  the  idea  of  notice  to  everybody,  and  a  fair  chance  to  every- 
boav  to  be  heard. 

Mr.  Mann.  The  kind  of  a  commission  that  has  been  referred  to, 
appointed  by  a  State  court,  such  as  a  master  in  chancery,  or  anything 
of  that  sort,  is  appointed  by  the  court,  and  such  a  commissioner  is  an 
oflBcer  of  the  court  who  proceeds  by  direction  of  the  court.  It  is  an 
elementary  proposition  tnat  eveiy  court  must  have  jurisdiction  of  the 
parties  first,  and  to  confer  upon  this  interstate  commerce  nisi  prius 
the  power  of  a  court  is  beyond  the  power  of  Congress. 

Mr.  Kernan.  Yes;  the  suggestion  is  to  treat  it  somewhat  in  the 
nature  of  the  report  of  a  master  in  chancery. 

Mr.  Adamson.  You  think  Congress  can  not  provide  to  give  jurisdic 
tion  to  a  Federal  court? 

Mr.  Kernan.  That  is  a  question  I  want  to  look  at.  I  know  so  little 
about  questions  involving  as  much  change  as  that  that  I  would  not 
want  to  say  whether  it  would  be  constitutional  to  permit  a  court  of  the 
United  States  to  render  a  judgment  of  that  character  upon  the  findings 
of  a  body — the  taking  of  testimony  and  reporting  conclusions — that 


niTEHSTATE-OOMHEBCE   LAW.  185 

was  not  part  of  the  court  itself  or  not  appointed  under  the  ordei  of  the 
oourt  itself.     I  should  doubt  whether  you  could  do  tiiat. 

Mr.  Shagexefobd.  Unless  it  was  made  an  annex  of  the  court  by 
enactment  here? 

Mr.  Kernan.  That  ou^ht  not  to  be  done.  I  do  not  think  we  ought 
to  contemplate  anything  that  involves  changing  the  jurisdiction,  the 
procedure,  the  methods  of  the  United  States  courts.  It  seems  to 
me  you  might  find  considerable  diflBculty  in  enacting  the  provisions 
such  as  you  suggest,  although  it  might  be  an  improvement  over  the 
present  situation  in  effect. 

Mr.  Adamson.  May  I  ask  you  a  question  concerning  the  language 
on  page  6?  It  provides  there  twenty  days.  Is  not  that  a  very  short 
time? 

Mr.  Mann.  He  suggested  sixty  days. 

Mr.  Adamson.  No;  it  was  in  another  place  he  suggested  sixty  days. 

Mr.  Kernan.  I  think  that  should  be  in  accordance  with  that  other 
section.  I  have  suggested  that  that  section,  page  6,  should  be  changed 
so  that  it  would  reaa  sixty  days  instead  of  thirty  days.  I  think  the 
filing  of  a  decij<ion  ought  to  have  the  effect  of  a  stay  for  sixty  days. 

Now,  in  reference  to  this  other,  all  through  the  bill  the  provision  as 
to  the  numberiof  days  in  which  thev  may  file  a  petition  for  review  and 
other  things  should  be  made  liberal  in  the  matter  of  time. 

Mr.  Mann.  That  is,  twenty  days;  and  then  the  requirements  that 
the  Commission  shall  file  a  certified  copy  of  the  record  within  fifteen 
days 

Mr.  Kernan.  Pretty  short- 


Mr.  Mann.  Which,  if  the  record  was  long,  if  it  was  like  one  of  these 
cases  like  the  Social  Circle  case,  it  would  be  impossible. 

Mr.  Kernan.  Yes,  sir.  I  think  all  through  tne  bill  in  those  matters 
of  the  time  in  which  things  are  to  be  done  that  the  bill  should  be 
scrutinized,  and  such  experience  as  you  have  about  that  would  tell  you 
that  twenty  days  is  too  short. 

Mr.  Richardson.  Would  that  operate  as  supei'seding  the  judgment 
of  that  Commission  when  that  is  filed  within  the  fifteen  days,  or  the 
thirty  days,  or  whatever  it  is  I 

Mr.  Kernan.  Does  it? 

Mr.  RiOKARDSON.  Yes. 

Mr.  Kernan.  I  do  not  understand  it  does. 

Mr.  Richardson.  And  you  do  not  think  it  ought  to  operate? 

Mr.  Kernan.  I  do  not  think  so.  The  railroad,  upon  having  filed  in 
the  court  the  record  of  the  testimony  taken  below  by  the  Commission 
upon  which  an  order  has  been  made  against  the  railroad,  can  always 
say  to  the  court  there  is  a  question  of  law  here,  it  is  doubtful  whether 
this  order  is  fair  and  just,  and  the  jurisdiction  of  the  court  is  ample 
then  to  say.     Nov,  for  instance,  a  court  might  do  this 

Mr.  Richardson.  Now,  that  is  going  upon  the  presumption  that  the 
decree  of  the  Commission  is  absolutely  correct.  Now,  is  not  that, 
from  the  standpoint  of  a  lawyer,  a  very  dangerous  power  to  put  in  the 
hands  of  three  men? 

Mr.  Kernan.  You  see,  you  favor  a  practical  remedy.  We  are  after 
a  practical  remedy  because  we  have  found  under  the  act  now  that  there 
is  such  delay  that  it  does  not  accomplish  anything.  We  have  to  get  a 
line  somewnere  which  is  fair  between  the  delay  that  now  exists  and 
an  arbitrary  exercise  of  power  by  the  Commission  against  railroadft. 
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It  seems  to  rae  we  reached  that  mean  line  of  safety  by  providing  that 
the  United  States  courts  shall  have  the  absolute  power  to  suspend  the 
operation  of  that  order  upon  the  application  of  tne  railroad.  I  think 
all  the  experience  of  those  who  have  had  practice  in  the  United  States 
court  is  that  the  court  is  most  liberal  in  the  matter  of  staying  proceed- 
ings where  a  question  of  doubt  exists  as  to  the  validity  of  tne  order 
that  is  to  be  questioned  before  it. 

Mr.  Richardson.  Yet,  if  the  Federal  and  circuit  court  refuse  to  do 
that  and  the  railroad  would  still  carry  on  their  case  to  the  last  court, 
the  Supreme  Court  of  the  United  States,  and  that  court  would  hold 
that  the  original  order  was  absolutely  wrong,  then  what  remedy  has 
the  railroad  comrmny? 

Mr.  Kernan.  That  is  one  of  the  incidents  of  the  administration  of 
justice. 

Mr.  Richardson.  What  instance  can  you  give  in  life  that  is  equally 
as  bad  as  that? 

Mr.  Kernan.  I  do  not  know 

Mr.  Richardson.  Equally  as  dangerous  and  obstructive? 

Mr.  Kernan.  1  had  an  order  made  the  other  day  in  a  divorce  case 
to  pay  $500  counsel  fee,  $50  a  week  alimony.  I  am  entirely  satisfied 
that  we  will  reverse  that  on  appeal,  but  I  have  to  pay  that  $500  in  five 
days  and  that  $50  a  week  right  straight  along,  and  I  can  never  get  that 
back  when  I  reverse  that.  But  that  is  one  of  the  instances  of  the 
administration  of  justice. 

Mr.  Mann.  That  is  one  of  the  instances  that  comes  from  getting 
married. 

Mr.  Kernan.  Too  much;  ves. 

Mr.  Shackleford.  Would  not  this  be  a  fair  illustration  of  the  diffi- 
culty Mr.  Richardson  suggests?  Suppose  a  lot  of  shippers  in  this 
country  were  oppressed  by  unfair  rates,  and  that  went  on  for  two 
years  without  their  waiting  for  the  action  of  the  court,  and  they  had 
to  pav  unjust  and  illegal  rates  to  get  their  commerce  to  market; 
would  not  that  be  equafiy  as  bad? 

Mr.  Kernan.  Of  course;  everybody  recognizes  that,  of  course. 

Mr.  Mann.  I  would  like  to  direct  your  attention  to  an  idea  there 

Mr.  Kernan.  I  think  very  likely  that  the  result  of  this  would  be 
that  the  court  would  secure  justice  in  this  way;  here  comes,  for 
instance,  the  decision  of  the  Commission  which  requires  the  railroad 
to  do  something  or  other.  For  instance,  it  refuses,  if  you  please,  to 
sustain  a  decision  of  the  Commission  lowering  a  rate.  Why  can  not 
the  court,  upon  appeal  in  a  question  of  the  amount  involved,  order  a 
railroad  company  to  keep  an  account  of  transactions  and  of  the  amounts 
received,  so  that  in  the  end  reparation  may  be  done?  It  has  occurred 
to  me  that  probably  something  of  that  kind  would  be  worked  out  in 
the  practical  results  when  the  act  was  applied  to  any  cases  of  this  kind. 

The  Chairman.  Let  me  suggest  a  point  I  would  like  to  have  you 
elucidate.  Suppose  a  railroad  company  strikes  an  adverse  circuit  judge 
somewhere — and  there  have  been  such  in  the  United  States. 

Mr.  Kernan.  Riire  instances;  yes,  sir. 

The  Chairman.  And  the  judge  refuses  to  stay  the  order  of  the  Com- 
mission, which  has  fixed,  for  instances,  a  rate  of  $1  where  the  rate 
properly  should  be  $2.  That  order  of  $1  goes  into  effect  They  appeal 
to  the  circuit  court,  which  refuses  to  stay  the  order.  They  appeal  to 
the  Supreme  Court  of  the  United  States,  which  finally  passes  upon  the 
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question  and  decides  that  order  is  illegal.  It  goes  back  through  the 
circuit  court.  In  the  meanwhile  the  %1  rate  is  being  collected.  It 
goes  back  to  the  Commission,  which  thereupon  fixes  the  rate  of  $1  and 
1  cent,  and  that  goes  into  effect,  and  the  court  refuses  to  stay  the  order 
and  they  go  to  the  Supreme  Court  again.  They  do  not  have  to  have  a 
hearing  the  second  time  to  fix  the  second  order.  Why  could  not  the 
Commission  maintain  a  low  rate,  an  absurdly  low  rate,  if  you  choose, 
for  all  time  in  that  way?  How  under  this  bill  is  there  any  power  to 
correct  an  evil  of  this  sort,  if  one  should  arise? 

Mr.  Kernan.  I  do  not  know  that  there  is  any.  That  assumes,  of 
course,  that  a  commission  really  acts  in  violation  of  all  principles  of 
justice  and  right  about  it. 

The  Chairman.  It  assumes  that  there  is  a  difference  of  opinion 
between  the  Commissioner  and  the  railroad,  as  there  invarably  will  be, 
and  as  there  is  between  the  shippers  and  the  railroads,  as  to  what  is  a 
reasonable  rate. 

Mr.  Kernan.  I  think  it  is  impossible  to  frame  a  bill  so  that  it  may 
not  be  assumed  that  there  may  be  difficulties  arising  under  it  on  both 
sides. 

The  Chairman.  This  is  not  a  difficulty.  The  question  is  whether 
there  is  any  way  of  correcting  a  possible  injustice,  and  you  must  pre- 
sume that  such  a  case  may  arise,  because  that  is  exactly  the  case  you 
claim  as  arising  on  the  otner  side. 

When  the  court  of  last  resort  has  settled  it,  whatever  may  be  its 
decision,  it  is  settled  for  all  time.  That  is  the  only  basis  upon  which 
we  proceed.  But  here  you  can  assume  a  case  where  the  court  of  last 
resort  decides  in  favor  of  the  railroad  company  and  still  is  without 
power  to  enforce  its  decision. 

Mr.  Kernan.  In  view  of  the  injustice  that  may  be  done  on  the  other 
side  to  shippers  it  has  got  to  be  a  question  of  where  one  side  or  the 
other  is  going  to  suffer,  and  should  we  not  adopt  the  best  method  we 
can  of  simply  having  it  determined  what  the  right  rate  is,  and  then  in 
case  it  is  reversed,  so  that  the  rate  is  found  to  be  unjust  to  the  railroad, 
then  that  is  one  of  the  dangers  and  one  of  the  incidental  things  that  a 
railroad  has  got  to  expect  to  suffer  from  the  administration  of  the  law, 
because  1  think  on  tne  other  hand  in  most  cases  it  is  true  that  the 
maintenance  of  the  rate  in  the  end  is  found  to  be  an  injustice  to  the 
shipper. 

Mr.  Mann.  The  objection  made  to  the  present  interstate-commerce 
law,  as  I  understand  it,  is  that  while  the  Commission  has  the  authority 
to  decide  that  a  rate  is  unreasonable,  and  that  can  be  carried  into  effect, 
it  has  not  the  authority  at  the  same  time  to  decide  what  is  a  reasonable 
rate. 

Mr.  Kernan.  For  the  future? 

Mr.  Mann.  For  the  future.  Now,  in  this  bill,  as  far  as  I  gather,  it 
gives  the  courts  power  to  say  whether  the  rate  fixed  by  the  Commis- 
sion is  reasonable  or  not. 

Mr.  Kernan.  Yes,  sir;  that  must  be  open  to  reform. 

Mr.  Mann.  But  it  has  not  given  the  courts  authority  to  decide  what 
is  a  reasonable  rate,  and  under  this  bill  as  I  understand  it — that  is  the 
reason  lam  asking  you,  I  may  be  mistaken — if  the  courts  decide  that  the 
rate  fixed  by  the  Commission  is  not  reasonable  the  courts  can  not  decide 
what  is  a  reasonable  rate.  They  refer  it  back  to  the  Commission,  which 
may  incidentally  say,  without  a  hearing,  that  a  rate  of  a  quarter  of  a 
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cent  or  any  fraction  of  the  above  rate  that  they  previoubly  decided 
upon  shall  be  a  reasonable  rate. 

Mr.  Kern  AN.  Are  you  sure  about  that? 

Mr.  Mann.  I  am  not  sure  about  anything. 

Mr.  Kernan.  Are  you  sure  that  the  court  has  not  jurisdiction  in  all 
cases  of  review  to  reverse,  or  to  affirm,  or  modify? 

Mr.  Mann.  I  don't  know. 

Mr.  Kernan.  I  think  that  jurisdiction  exists.  I  know  in  all  of 
our  State  courts  where  a  judgment  comes  up  that  is  wrong  it  can 
reduce  it. 

Mr.  Mann.  The  courts  hold  now  that  they  do  not  have  the  power  to 
decide  what  is  a  reasonable  rate  under  the  interstate-commerce  law. 
All  they  have  the  power  to  do  is  to  decide  whether  it  is  unreasonable. 

Mr.  Rernan.  The  courts  hold  that  the  power  of  the  Commission  is 
to  say.  That  question  has  not  been  raised.  I  understand  that  the 
courts  have  power  in  every  case  of  appeal  on  a  question  of  rates  to  say 
what  a  reasonable  rate  is. 

Mr.  Coombs.  Not  to  fix  it,  though. 

Mr.  Kernan.  Not  to  fix  it  except  in  a  way  that  it  would  be  sub- 
stantially binding  on  the  Commission  thereafter.  It  can  say,  for 
instance,  this  rate  fixed  by  the  Commission  was  unreasonable,  being 
fixed  at  a  dollar,  upon  the  evidence  that  it  ought  not  to  fix  it  for  more 
than  50  cents. 

Mr.  Mann.  That  is  the  very  complaint  by  the  shippers,  that  that  is 
not  binding  on  the  railroad  company,  and  the  complaint  is  that  if  a 
reasonable  rate  is  50  cents  and  the  railroad  has  fixed  it  at  $1  and  the 
Commission  finds  it  unreasonable  and  the  courts  say  50  cents  is  a  rea- 
sonable rate  the  railroad  comes  again  the  next  day  and  makes  a  rate  of 
99  cents  or  99.9  cents. 

Mr.  Kernan.  Now,  this  is  designed  to  enable  the  Commission  to 
fix  the  reasonable  rate  for  the  future.  I  think  in  reviewing  that  the 
court  has  a  right  te  affirm  it  or  reverse  it  in  whole,  or  to  say  that  the 
Commission  instead  of  fixing  that  at  50  cents  ought  to  fix  it  at  25  cents. 

Mr.  Shackleford.  Would  there  be  any  objection  to  putting  that  in 
the  law? 

Mr.  Kernan.  1  think  that  would  be  binding  thereafter  upon  the 
Commission  under  the  same  set  of  circumstances. 

Mr.  Mann.  Let  me  read  you  what  the  bill  says: 

If  upon  hearing,  the  court  shall  be  of  the  opinion  that  the  order  of  the  CommifiBion 
is  not  a  lawful,  just,  and  reasonable  one,  it  shall  vacate  the  order* 

Mr.  Kernan.  What  page  is  that? 
Mr.  Mann.  Page  5  [reading]: 

Otherwise  it  shall  dismiss  the  proceedings  m  review. 

Mr.  Adabison.  You  do  not  think  the  lawyers  and  litigants  in  the 
country  would  consent,  do  you,  Mr.  Kernan,  to  have  the  entire  time 
of  Federal  courts  devoted  to  fixing  rates. 

Mr.  Kernan.  That  is  one  of  the  difficulties  we  were  trying  to  get 
awav  from. 

Mr.  Adamson.  Under  the  idea  you  enunciate  it  looks  to  me  like 

Mr.  Kernan.  1  said  it  was  only  a  question  of  power.  I  have  not 
said  whether  I  thought  it  was  practicable  to  do  it. 

I  think  courts  have  power  to  modify  it  or  affirm  it  or  reverse  it;  but 
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I  have  not  said  I  thought  it  was  good  policy  to  put  them  in  the  posi- 
tion of  doing  it. 

Mr.  Adamson.  And  just  make  the  order  final  in  the  other  case;  say 
what  it  ought  to  be 

Mr.  Mann.  But  it  seems  to  me  that  the  evil  which  the  shippers  now 
coniplain  of  would  then  fall  upon  the  railroad  companies  absolutely. 

Mjt.  Kernan.  It  might  be  true  in  some  cases. 

Mr.  Mann.  Because  this  bill  does  not  purport  to  give  the  courts 
power  certainly  to  say  what  a  reasonable  rate  is,  but  only  to  pass  upon 
the  question  as  to  whether  the  rate  fixed  is  reasonable,  and  that  power 
they  now  have. 

Mr.  Kernan.  It  might  be  true  that  in  some  cases  that  would  result; 
but  it  is  impossible  to  frame  a  law,  I  think,  where  there  is  no  possibility 
that  there  may  not  be  injustice  done  for  a  time.  There  is  no  method 
of  procedure  where  something  of  that  kind  may  not  happen. 

Mr.  Shackleford.  Why  might  not  that  power  conferred  by  that 
section  be  conferred  upon  the  court  upon  review  of  any  court,  if  the 
rate  is  found  unreasonably  high  or  unreasonably  low  it  shall  be  within 
the  power  of  the  court  to  estskblish  such  a  rate  as  will  be  reasonable? 

Mr.  Kernan.  Why  not  adopt  the  methods  of  our  appellate  courts 
in  New  York?  The  appellate  courts  there  are  authorized  to  affirm  or 
reverse  or  modify.  The  difficulty  here  seems  to  be  that  there  is  no 
authority  in  the  United  States  court  under  this  section  to  modify. 

Mr.  Shackleford.  Why  not  confer  it  by  this  section? 

Mr.  Kj:rnan.  I  see  no  objection  to  it.  I  think  it  would  be  a  good 
thing  to  do. 

Mr.  Coombs.  Would  not  that  interfere  with  the  legislative  function  ? 

Mr.  Kernan.  This  whole  business 


Mr.  Coombs.  You  have  the  power  to  establish  a  rate 

Mr.  Kernan.  This  whole  thing  is  an  interference  with  the  legisla- 
tive function.  In  passing  the  interstate-commerce  law  whatever 
power  you  conferred  upon  the  Commission  the  Supreme  Court  has 
said  was  legislative;  and  this  is  simply  conferring  more  legislative 
power. 

Mr.  Mann.  As  I  understand  it,  the  court  always  has  provided,  as  a 
matter  of  judicial  determination,  what  is  an  unreasonable  railroad  rate. 
The  only  question  is  in  determining  it  in  such  a  way  that  it  can  be 
enforced  through  the  Commission. 

Mr.  Kernan.  I  think  this  would  be  very  well  amended  as  suggested, 
so  that  the  court  would  have  a  right  to  modify;  so  instead  of  compei- 
ling  the  railroad  to  reduce  their  rate  10  or  60  cents  a  hundred  that  the 
law  should  provide  that  it  might  be  only  one-half  of  that  reduction, 
and  as  so  modified  the  order  of  the  Commission  is  affirmed. 

Mr.  Coombs.  Do  you  think  that  would  be  constitutional? 

Mr.  Kernan.  Now,  when  you  ask  a  question  like  that  I  do  not 
answer  it  without  looking  at  it.  I  do  not  see  now  any  constitutional 
difficulty  in  permitting  courts  of  the  United  States  to  affirm  or  reverse 
or  modify,  and  1  think  they  do  exercise  that  power.  I  know  all  appel- 
late courts  in  our  State  exercise  the  power  of  modifying.  They  say 
this  judgment  for  $10,000  is  reversed  unless  the  respondent  consents 
to  reduce  it  to  $5,000. 

Mr.  Coombs.  But  that  is  a  body  to  which  has  been  delegated  legis- 
lative authority. 

Mr.  ELernan.  if  the  court  has  the  power  of  modifying  as  I  suggesti 
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then  when  an  appeal  is  made  on  review  for  the  stay  and  they  having 
that  power  of  modifying,  the  railroad  says  the  order  is  that  we  shall 
make  a  reduction  of  10  cents,  whereas  they  ought  not  to  have  ordered 
us  to  reduce  more  than  6  cents,  and  because  of  that  apparent  order, 
or  because  we  can  satisfy  your  honor  upon  the  papers  here  presented 
which  come  from  the  Commission  that  the  Commission  probably,  or 
perhaps  reasonably,  made  a  mistake;  we  therefore  stay  the  proceedings. 

That  covers  the  ground.  You  extend  the  jurisdiction  of  the  court, 
then,  to  grant  a  stay  where  it  seems  that  there  is  probable  reason  that, 
in  the  final  judgment  of  the  court,  they  may  to  some  extent  modify 
the  decision  of  the  Commission.  I  think  it  could  be  modified  in  that 
way. 

Mr.  Mann.  Now,  one  other  question  in  reference  to  sending  back 
to  the  Commission  to  take  testimony. 

Mr.  Kernan.  I  have  said  something  about  that,  and  1  would  repeat 
that  that  is  a  veiy  material  feature,  as  any  lawyer  appreciates.  For 
instance,  I  have  gone  before  that  Commission  with  a  window-shade 
case.  We  took  an  immense  amount  of  testimony.  The  Commission 
rendered  a  decision  in  my  favor  as  to  the  classification.  Then  I  went 
before  Judge  Wallace  to  compel  them  to  obey  that  order. 

Before  1  come  to  that — this  is  a  curious  instance  to  show  you  how 
these  things  operate.  After  1  got  that  decision  against  the  New  York 
Central,  and  tne  Delaware,  Lackawanna  and  Western,  to  place  window 
shades  in  a  new  classification,  a  week  or  two  after  the  decision  I  wrote 
the  New  York  Central  and  asked  them  what  they  were  going  to  do 
about  complying  with  that  decision.  The  traflSc  manager  wrote  back 
to  me  that  they  nad  concluded  that  the  decision  was  just,  and  that  they 
would  accept  it  and  put  that  classification  in  force.  I  have  that  letter. 
Mr.  Ha^geman  of  the  Delaware,  Lackawanna  and  Western  did  the 
same  thing.  They  said  thejr  agreed  to  accept  the  decision  of  that 
Commission,  and  the  classifacation  went  into  effect,  and  we  shipped 
under  it  for  four  or  five  weeks.  The  first  thing  we  knew  it  was 
changed  back  to  the  old  classification.  I  wrote  agam  to  the  traflBc  man- 
agers and  asked  them  what  they  meant.  They  said  that  while  they 
themselves  were  quite  willing  to  conform  to  the  decision,  that  their 
associates  in  the  ti-affic  association  objected,  and  therefore  they  would 
be  obliged  not  to  comply. 

You  see  the  position  we  are  in.  When  great  systems  like  the  Van- 
derbilt  system  do  not  dare  to  stand  up  and  accept  an  order  which  they 
themselves  concede  to  be  just,  because  of  the  pressure  brought  to  bear 
upon  them  by  their  associates  in  an  association  of  that  kind,  you  see 
what  a  question  this  is.  It  is  not  a  question  of  whether  half  a  dozen — 
or  60  roads  sometimes — want  to  do  a  thing.  The  weakest  line  in  the 
combination  can  force  the  strongest  line  to  rebel  even  against  a  deci- 
sion which  the  strongest  lines  admit  to  be  just.  That  is  one  of  the 
difficulties  of  the  situation. 

In  the  case  I  have  referred  to,  I  went  before  Judge  Wallace  when 
they  refused  to  obey  the  order  and  asked  that  they  be  compelled  to 
obey  that  order.  They  treated  that  whole  proceeding  before  the  Com- 
mission as  though  there  had  not  been  any  testimony  for  findings  at  all. 

They  came  in  with  stacks  of  affidavits,  all  complicated  and  twisted 
up.  and  I  had  to  reply  by  affidavit,  and  the  result  was  that  we  had 
beiore  the  court  the  testimony  taken  before  the  Commission  and  the 
testimony  taken  before  the  court  and  stacks  of  affidavits.     Every  law- 


INTERSTATE-COMMERCE   LAW.  191 

jer  knows  what  it  is  to  try  a  case  of  that  kind  on  affidavits.  There  is 
no  opportunity  of  cross-examination,  no  opportunity  for  either  side 
to  cross-examine  the  affiants.  And  so,  no  matter  about  the  history  of 
that  case  further,  but  that  is  the  way  we  had  to  try  that  case  finall3\ 
Although  we  had  the  findings  and  the  decision  of  the  Commission, 
they  were  treated  by  the  railroads  as  absolutelj^  useless.  That  has 
been  the  practice  of  the  railroads.  They  do  not  present  their  case 
l>efore  the  Commisvsion,  because  the^^  hope  by  not  presenting  it  the 
Commission  will  make  some  mistake,  will  leave  some  loophole  for 
them,  and  that  they,  if  they  try  the  case  at  all,  can  try  it  de  novo. 

The  Supreme  Court  of  the  Lnited  States  has  commented  on  that  and 
said  that  is  a  practice  of  the  railroads  which  is  a  very  wrong  one  and 
which  ought  to  be  corrected.  It  has  said  that  the}^  ought  not  to  be 
allowed  to  present  their  cases  piecemeal  before  a  commission  and  then 
come  into  court  and  treat  the  case  de  novo. 

Mr.  Mann.  Who  takes  the  evidence  before  the  Commission? 

Mr.  Kernan.  The  Commissioners. 

Mr.  Mann.  They  sit  as  a  commission? 

Mr.  Kernan.  They  have  in  every  case  I  have  known  of.  A  major- 
ity of  the  Commission  sit. 

Mr.  Mann.  Do  you  think  they  could  take  evidence  enough  to  expe- 
dite the  trial  of  all  these  cases,  if  this  act  goes  into  effect? 

Mr.  Kernan.  Within  the  limits  of  human  endurance.  If  you  take 
a  body  of  five  men  who  are  trained  on  this  question  and  have  nothing 
else  to  do  they  can  accomplish  a  great  deal.  They  do  not  have  to  try 
trespass  cases  and  negligence  cases  and  damage*  cases;  but  simply 
devote  themselves  to  one  thing. 

Mr.  Mann.  They  have  to  decide  cases.  That  is  a  good  deal  besides 
trying  cases.  There  are  onl}'^  three  hundred  and  sixty-five  days  in  the 
year  and  practically  only  one  court  sitting  taking  testimony. 

Mr.  Kernan.  There  are  limitations  on  it,  of  course. 

Mr.  Mann.  How  will  it  be  possible  for  one  commission  to  take  all 
of  the  testimony  in  all  of  the  cases  which  would  be  brought  under  this 
act,  involving  railroad  rates  all  over  the  country,  in  addition  to  trying 
cases? 

Mr.  Kernan.  You  must  remember  one  thing,  and  it  has  been  true 
in  the  cases  we  have  tried  there.  The  Commission  keeps  accumulating 
facts,  testimony,  and  so  when  you  come  to  a  hearing  upon  almost  any 
question  you  find  a  vast  number  of  your  facts  already  covered,  covered 
Dy  previous  decisions,  covered  by  the  filed  tariffs,  covered  by  previous 
findings,  and  that  the  additional  testimony  is  not  as  extensive  as  it  is 
where  you  have  to  go  before  a  court  in  each  case,  or  a  different  court 
in  each  case,  and  go  over  the  whole  thing.  The  Commission  accepts 
accumulated  facts. 

Mr.  Mann.  Would  they  not  have  to  go  over  the  whole  thing  in  each 
case? 

Mr.  Kernan.  They  might,  but  practically  it  results  in  this:  You 
are  one  side  for  a  railroad,  and  I  am  on  the  other  side,  and  we  go 
before  the  Commission,  and  as  to  the  tariffs  and  the  vast  number  of 
facts,  the  Commission  having  already  possession  of  them,  we  consent 
that  that  become  part  of  the  record  in  our  case.     That  is  always  done. 

Mr.  Mann.  That  is  done  to  a  certain  extent  in  courts  just  the  same; 
but  here  is  a  railroad  case  that  will  arise  in  New  England,  and  another 
one  in  California,  and  another  one  in  New  Orleans,  and  foirt^  va.  v:L\iv- 
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cago,  not  to  mention  those  in  other  parts  of  the  country.  Now,  how 
is  the  Commission  going  to  be  able  after  hearing  the  case,  the  court 
requires  new  evidence,  to  trot  around  and  take  that  new  evidence  and 
ever  get  the  matter  disposed  of? 

Mr.  Eernan.  I  think  as  the  Commission  proceeds  it  keeps,  as  I  say, 
eliminating  the  necessity  of  doing  that  work  all  over  again  in  each 
case,  and  it  keeps  accumulating  tariffs,  and  regulations,  and  facts,  and 
argreements  between  railroads,  so  that  it  has  almost  always  in  every 
case  presented  all  the  fundamental  foundation  facts  or  many  of  them. 
It  has  the  experience  acquired  in  other  investigations,  which  perhaps 
require  in  the  present  investigation  only  that  it  be  supplemented  by 
some  new  fa<*ts  covering  the  situation.  Take,  for  instance,  a  hearing 
on  the  question  of  an  Atlanta  rate. 

Very  likely  the  Commission  has  been  through  the  question  of  the 
competition  that  applies  to  rates  generally,  from  Atlanta  to  New  York 
City,  and  therefore  it  does  not  have  to  spend  time  in  going  through 
again  and  acquiring  information  as  to  the  situation  that  Atlanta  occu- 
pies as  to  similar  competition  points. 

Mr.  Mann.  It  would  serve  that  evidence  up  to  the  court! 

Mr.  Eernan.  Yes. 

Mr.  Mann.  It  would  have  to  take  this  evidence  over  again,  would 
it  not,  if  it  was  going  to  certify  to  a  circuit  court? 

Mr.  Kernan.  It  would  if  a  railroad  insisted 

Mr.  Mann.  If  the  railroad's  policy  was  to  delay  it  would  insist, 
would  it  not? 

Mr.  Eernan.  Oh,  no;  I  have  never  had  any  practical  difficulty  with 
the  railroads  in  that  regard. 

Mr.  Mann.  But  you  have  never  had  this  act  in  effect 

Mr.  Eernan.  Under  the  old  act  the  parties  always  agreed  upon  such 
fact  without  difficulty;  they  agreed  as  to  a  vast  number  of  things. 

Mr.  Mann.  But  the  difficulty  is  under  the  present  law 

Mr.  Eernan.  Now,  I  will  admit,  Mr.  Mann,  if  everv  railroad  every 
time  a  complaint  is  made  wants  to  come  before  the  Commission  and 
put  it  through  the  proof  from  A  to  Z,  and  delay  it  and  bother  it,  it 
can  do  it;  but  that  is  not  the  practical  way  that  they  treat  the  ques- 
tion or  that  anybody  does. 

Mr.  Mann.  It  has  never  been  treated  that  way  before  because  the 
Commission  has  never  had  the  power  to  settle  the  rates. 

Mr.  Eernan.  For  ten  years  the  railroads  thought  the  Commission 
had  all  the  power. 

Mr.  Mann.  That  is  your  claim,  but  the  railroads  do  not  say  so. 

Mr.  Eernan.  There  are  no  decisions  to  show  to  the  contrary  that  I 
know  of.  Perhaps  I  make  a  somewhat  extravagant  statement;  per- 
haps there  were  some,  but,  as  I  say,  the  vast  majority  of  them — take 
my  export  and  import  rate  case.  1  will  tell  you  that  eighteen  out  of 
twent^^-eight  accepted  the  decision,  and  sent  word  to  the  Commission 
that  they  would  obey  it  and  change  their  rates  accordingly.  The 
question  of  power  in  the  Commission  has  been  one  that  is  a  difficult 
question,  and  it  is  a  question  whether  they  have  not  that  power  already. 

Mr.  Mann.  Has  not  the  Commission  the  power  to  delegate  anybody 
else  to  take  testimony? 

Mr.  Eernan.  I  have  never  known  them  to  do  anything  like  that;  I 
have  never  known  testimony  to  be  taken  except  by  the  Commission. 
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Mr.  Mann.  There  are  five  members  of  the  Commission.  Can  each 
one  of  them  hold  court  and  take  testimony  at  the  same  time? 

Mr.  Kebnan.  In  aU  of  the  cases  I  have  been  in  there  have  always 
been  a  majority,  at  least  three  members,  when  testimony  is  taken. 

Mr.  Mann.  The  bill  says,  "The  Commission." 

Mr.  Kebnan.  I  have  taken  testimony  before  three  of  them,  but  I 
have  never  known  the  taking  of  testimony  except  before  a  majority 
of  the  board. 

Now,  I  want  to  say  another  word  about  this  pooling  question  in  the 
other  bill,  and  about  something  we  have  to  suggest  in  reference  to. 
that  which  we  think  goes  as  far  as  the  legislature  should  go,  as  far 
as  Congress  ought  to  go. 

I  always  thought  it  was  a  mistake  to  prohibit  pooling  in  the  inter- 
state-conmierce  bill  originally.  I  think  they  ought  to  leave  it  under 
the  common  law  of  limitations,  which  prevented  the  parties  to  pool 
from  recovering  against  each  other  any  agreed  penalties  or  any  (mm- 
ages.  They  go  into  court  and  the  court  says,  Your  pool  is  a  violation 
or  the  common  law,  and  we  will  not  help  either  party,  and  we  will  not 
render  any  judgment  in  favor  of  either  party.  1  thought  it  was  very 
desirable  that  through  something  like  pooling  destructive  disastrous 
competition  should  he  regulated  and  restrained. 

The  difficulty  al)Out  authorizing  pooling  is  this:  Pooling  practically 
involves  a  destruction  of  the  right  of  the  shipper  to  route  nis  traffic, 
and  that  is  the  fundamental  difficulty  that  they  have  never  been  able 
to  eet  over.  I  examined  Mr.  Albert  Fink  on  the  pooling  question, 
and  his  examination  lasted  a  number  of  days.  Mr.  AlbertTink  is  the 
ablest  railroad  man  on  the  subject  of  transportation  questions  that  I 
have  ever  met. 

He  was  brought  up  as  the  traffic  agent  and  manager  of  great  systems 
like  the  Louisville  and  Nashville  and  others,  and  finally,  because  of  the 
fact  that  he  knew  the  business  from  A  to  Z,  and  because  he  was  one  of 
those  great,  big,  broad-minded  Germans  that  could  take  in  all  sides  of 
all  questions,  he  was  chosen  by  the  railroad  as  the  joint  traffic  manager 
of  the  Trunk  Line  Association,  and  held  that  position  until  he  resigned 
it  and  would  not  work  any  longer;  because  ne  was  a  man  who  could 
take  all  the  claims  of  conflicting  railroads  in  that  association  and  pass 
upon  them  with  a  just  conception  of  what  was  due  to  each,  and  now 
to  get  at  what  was  right  about  it.  I  never  knew  a  man  who  could  get 
up  a  statement  on  the  popular  side  of  the  transportation  question  as 
well  as  he  could.  He  covered  the  whole  ground.  He  saw  it  all.  He 
was  in  favor  of  the  interstate-commerce  law;  he  always  favored  reg- 
ulations of  railroads  by  law.  He  stated  that  it  must  come — that  the^ 
only  way  to  ultimately  reach  the  control  of  rate-cutting  lines  that  were 
cutting  into  and  destroying  the  revenues  of  the  strong  lines — that  the 
only  way  was  ultimately  through  regulation  by  law,  wnich  they  would 
have  to  comply  with. 

Now,  upon  pooling:  I  asked  him  about  pooling.  He  said  pooling 
was  of  two  kinds;  eitner  a  money  pool  or  a  traffic  pool.  He  said  the 
Trunk  Line  Association  had  practiced  to  a  more  or  less  extent  the 
money  pool,  but  said  it  was  utterly  impracticable.  Here  are  two 
lines  running  from  Chicago  to  New  x  ork  that  are  competitive.  Now, 
then,  one  of  them,  the  Canadian  Pacific,  is  a  weak  line.  It  is  a  line 
1,200  miles  long.  The  Pennsylvania  Railroad  is  &  strong  line.  It 
does  business,  and  has  a  vast  volume  of  business,  at  a  low  ro^ti^  \^ 
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ton  mile,  and  can  afford  to  do  business  at  that  rate  and  give  first-class 
service.  That  road  is  822  miles,  against  1,200  miles  for  the  Canadian 
Pacific.  You  get  those  two  railroads  into  a  pool,  and  what  is  the 
result?  To  preserve  business,  and  carry  out  the  object  of  the  pool, 
you  have  to  ^ive  to  the  Canadian  Pacific  26  per  cent.  We  propose  to 
give  it  to  it  in  a  money  pool,  and  that  means  that  at  the  end  of  the 
year  we  will  see  it  has  carried  only  10  per  cent  of  the  traffic.  Every- 
body wanting  to  send  traffic  wants  to  send  it  by  the  best  line,  not  by 
the  long-around  line. 

Mr.  Fink  said  there  was  not  a  strong  line  in  the  combination  that 
would  not  be  willing  to  pay  three  times  every  year  in  money  the  entire 
amount  of  the  value  of  the  percentage  of  traffic  to  the  weak  line  to  it, 
because  at  the  end  of  two,  or  three,  or  four,  or  five  years  the  weak 
line  would  have  to  go  out  of  business  entirely  because  it  would  not 
have  any  traffic.  A  railroad  can  not  live  on  a  money  pool.  The  weak 
line  can  not  stand  it.  Its  rails  rust,  its  force  is  not  occupied,  and  it 
has  nothing  to  do,  and  it  can  not  stay  still  and  let  its  road  lie  idle.  So 
a  money  pool,  he  said,  was  not  practicable.  That  brings  us  to  the 
necessity  of  having  a  traffic  pool.  It  must  have  its  25  per  cent  of  the 
traffic.  How  is  it  going  to  get  it?  It  can  only  get  it  by  taking  it 
from  you  and  me  against  our  protest.  You  are  in  Chicago;  I  am  in 
Chicago.  You  are  in  grain.  Modem  conditions  require  that  trans- 
portation shall  allow  us  to  reach  our  markets  quickly. 

If  you  can  get  your  grain  to  New  York  m  five  or  six  day^s  that 
becomes  an  essential  element,  a  part  of  your  business,  and  you  want 
the  Pennsylvania  or  the  New  York  Central  to  take  your  grain  because 
the  conditions  of  business  require  that  you  get  it  there  as  quickly  as 
possible,  and  you  do  not  send  your  grain  around  1,200  miles  by  the 
Canadian  Pacific,  delaying  it  from  two  to  four  days.  But  to  maintain 
the  pool  some  of  your  grain,  26  per  cent  of  your  grain,  has  to  go  by 
the  Canadian  Pacific.  Tnerefore  you  have  to  invest  in  a  pool  and  try 
to  route  traffic,  so  as  to  destroy  the  right  of  the  shipper  to  route  his 
own  traffic,  and  you  can  not  maintain  it  in  any  other  way. 

And  this  objection  to  pooling,  which  nobody  has  ever  been  able  to 
suggest  any  remedy  for — they  try  to  remedy  it  in  this  way:  They  try 
to  remedy  it  by  giving  a  differential  from  the  interior  to  fiurope;  and 
if  they  make  that  diferential  low  enough  to  overcome  the  objection  of 
the  shipper  shipping  that  way,  then  it  is  so  low  it  does  not  pay  and  it 
is  a  losing  rate;  and  if  you  make  the  differential  high  enough  to 
permit  a  profit,  it  is  so  high  the  traffic  will  not  go  that  way.  That  is 
the  difficulty  about  pooling. 

Therefore  I  do  not  think  there  is  any  serious  question  that  nobody 
would  for  those  reasons  favor  a  pooling  bill.  I  thought  they  would 
work  it  out  in  some  way,  and  they  are  doing  so.  A  better  way — they 
are  working  out  the  elimination  of  competition  by  consolidation  of 
competing  lines.     I  think  that  is  a  safer  and  better  way.     For  instance, 

Jou  nave  a  half  dozen  roads  in  a  pool  and  you  as  a  body  are  sitting 
ere  to  determine  the  Questions  arising  in  that  pool  as  to  division  of 
traffic,  and  all  that  kina  of  thing,  and  as  to  rates. 

The  weak  line  in  the  pool  constantly  forces  the  situation.  You 
have  to  finally  render  a  judgment  which  does  injustice  to  the  strong 
line  because  you  ^ive  to  the  weak  line  something  that  is  a  matter  of 
ordinary  competitive  condition  that  it  can  not  get.  That  is  the  diffi- 
culty with  dealing  with  the  situation  in  a  pool  either  by  the  legislature 
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or  by  any  other  body.     If  you  permit  the  pool  to  regulate  its  rates, 

?^our  rateis  have  always  got  to  be  based  upon  the  interests  of  the  weak 
ines  in  the  pool,  which  involves  a  concession  to  them  of  something 
which  under  the  laws  of  supply  and  demand  and  transportation  they 
could  not  get.  And,  secondly,  vou  are  knocking  your  heads  against 
a  principle  which  is  riffht  and  wnich  in  the  end  has  got  to  prevail. 

rJow,  then,  under  this  modern  concentrated  ownership  of  a  half 
dozen  lines  you  deal  with  them  as  one  entity.  For  instance,  a  com- 
plaint comes  before  you  that  the  rates  upon  a  certain  part  of  one  of 
their  lines,  upon  one  system,  are  wrong.  Now,  if  that  is  a  weak  line 
you  have  tnat  difficulty  in  dealing  with  it  by  itself —don't  you  see  ? — that 
you  can  not  cut  its  rates  to  what  they  ought  to  be  because  you  bank- 
rupt it.  That  is  the  only  reason  why  you  do  not  do  it.  But  when  it 
becomes  a  part  of  a  great  system  then,  in  considering  all  questions  of 
rates  and  their  relations  upon  all  of  the  parts  of  the  system,  you  only 
take  into  consideration  the  gross  earnings  for  the  whole  system,  the 
expense  of  the  whole  system,  and,  treating  it  upon  that  basis,  you  can 
fix  your  rates — do  you  not  see? — relatively  fairly. 

It  does  not  become  so  important  then  whether  you  cut  the  rate  or 
raise  rates  on  a  part  of  the  system  so  long  as  you  do  not  affect  the 
revenues  of  the  whole  system  injuriously. 

I  want  to  suggest  this  view;  to  add  to  this  that  associations  can  be 
formed  among  tne  railroads  for  the  establishment  and  maintenance  of 
just,  reasonable,  preferential,  uniform,  and  stable  rates,  and  for  the 

f)romulga:ion  and  enforcement  of  reasonable  and  just  rules  and  regu- 
ations  as  to  the  interchange  of  interstate  traffic  and  conduct  of  inter- 
state business  among  eacn  other.  That  will  lead  to  the  railroads 
agreeing  on  uniform  classification  legally.  It  will  lead  to  the  mail - 
tenance  of  rates.  They  can  provide  their  penalties  among  themselves 
for  breaking  their  agreement.  Those  penalties  will  be  just,  because 
they  will  be  agreed  upon  by  the  railroads  themselves,  not  imposed  by 
Congress.     They  will  agree  that  if  they  break  the  agreement  they  will 

Say  to  each  other  such  and  such  penalties,  and  this  will  authorize  what 
oes  not  exist  owing  to  the  common-law  prohibition — the  right  among 
those  railroads  to  recover  those  penalties  from  each  other. 

Mr.  Richardson.  Would  that  suppress  rebates? 

Mr.  Kernan.  Yes;  it  would  tena  to,  because  they  can  put  penalties 
on  each  other. 

Mr.  Richardson.  A  rebate  is  a  secret  matter. 

Mr.  Kernan.  But  railroads  know  what  they  are  doing;  they  can  tell 
by  the  wav  traffic  starts  and  runs  in  increasea  quantities  whether  it  is 
because  of  some  rebate  given.  They  can  readily  find  out  each  other's 
wrongdoings  and  a  good  deal  quicker  than  outsiders  can.  If  they, 
among  themselves,  agree  upon  rates  and  classifications  and  on  penalties 
for  violations  of  the  agreement,  and  if  by  act  of  Congress  that  is  made  a 
legal  agreement,  so  it  can  be  enforced  by  the  railroads,  I  think  it  is  a 
great  step,  and  a  concession  that  railroads  ought  to  have. 

That  agreement  is  to  be  filed  with  the  Interstate  Commerce  Commis- 
sion. If  they  disapprove  it  it  does  not  go  into  effect.  If  they  find  it 
is  against  public  interest  they  can  disapprove  it,  stating  their  reasons, 
and  then  tnat  leaves  the  railroad  in  a  position  to  renew  the  agreement, 
eliminating  from  it  these  things  which  have  been  found  by  the  Com- 
mission to  be  unjust. 

I  think  with  that  addition^  Mr,  Chairman,  this  bill  m\V  ^<c>  n^x>s  \^jt 
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toward  perfecting  and  carrying  out  tiie  system,  the  method  that 
Congress  had  in  its  mind.  I  do  not  think  we  ougnt  to  abandon  the 
interstate-commerce  law  now.  Having  started  upon  that  as  a  direc- 
tion in  which  we  might  ultimately  hope,  through  its  operation,  through 
the  ascertainment  of  its  defects,  through  their  corrections  and  amend- 
ment and  changes,  in  time  reach  a  satisfactory  regulation  of  these 
questions  between  the  public  and  the  railroads. 

I  do  not  think  we  ought  to  stop  now.  I  think  the  effort  of  every 
legislature  and  every  man  that  talks  to  them  ought  to  be  to  try  to  per- 
fect that  law,  so  we  may  at  least  in  the  end  have  the  law  as  it  ought  to 
be,  as  perfect  as  it  can  be;  and  then,  having  given  it  a  trial,  we  will 
know  whether  regulation  by  law  and  by  statute  of  these  great  ques- 
tions between  the  carriers  and  the  people  is  a  practical  solution  of  the 
difficulty.  But  until  we  have  an  amendment  of  the  law,  reasonable 
and  just  to  the  end  of  correcting  its  defects,  we  never  can  know  really 
whether  the  interstate-commerce  law  is  or  is  not  going  to  be  a  solution 
of  these  transportation  difficulties. 

(Adjourned^ 


Monday,  AprU  21, 1902. 

The  Committee  met  at  10. 30  o'clock  a.  m.,  Hon.  William  P.  Hepburn 
in  the  chair. 

The  Chairman.  The  committee  will  be  in  order.  Judge  Rnapp, 
will  you  give  your  views  to  the  committee  this  morning?  I  will  say 
that  for  two  weeks  this  committee  ha.s  been  considering  and  taking 
statements  upon  the  general  subject  of  interstate  transportation.  We 
have  heard  from  a  good  many  gentlemen,  and  the  committee  deter- 
mined finally  that  they  would  be  glad  to  give  the  views  of  the  Interstate 
Commerce  Commissioners,  commencing  to-day  and  taking  such  time 
as  you  and  the  other  gentlemen  of  the  Commission  desire,  and  I 
would  say  that  while  we  nave  a  number  of  bills  before  us  we  have  not 
been  especially  considering  any  one  of  them,  but  the  entire  subject, 
althougn  House  bill  8337  nas  been  to  a  considerable  extent  discussed 
b^  gentlemen  appearing  before  us;  and  if  you  have  a  copy  of  it,  or  we 
will  furnish  you  a  copy  if  you  desire  to  discuss  that,  we  will  be  very 
glad  if  you  will  pursue  that  course,  or  otherwise  any  course  that  is 
agreeable  to  yourself. 

STATEMENT   OF   HON.  MAETIN  A.  KNAFF,  CHAIEMAN   OF   THE 
UNITED  STATUS  INTEESTATE  COMMEEGE  COMMISSION. 

Mr.  Knapp.  Mr.  Chairman  and  gentlemen  of  the  committee,  I  am 
very  much  obliged  to  you,  as  are  my  associates,  for  giving  us  this 
opportunity  to  express  our  views  respecting  the  various  legislative 
proposals  which  are  before  you. 

So  much  may  be  said  on  this  subject  that  I  hardly  know  where  to 
begin  or  what  conunents  of  my  own  will  likel}^  be  of  most  service  to 
the  committee. 

One  thing,  however,  I  am  disposed  to  say  at  the  outset.  Those  who 
do  not  want  the  Government  regulation  of  railways  to  succeed,  those 
who  do  not  want  and  do  not  intend  that  railways  shall  be  subjected 
to  any  actual  and  effective  control,  are  just  now  very  bold  and  eager  in 
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declaring  that  this  law  needs  no  amendment,  that  the  law  is  all  right 
as  it  is,  and  all  that  is  neeessary  is  for  the  Commission  to  go  on  and 
enforce  it  just  as  it  stands. 

Now,  of  course  talk  of  that  sort  deceives  qo  one  who  is  familiar 
with  the  facts  or  has  any  knowledge  of  the  actual  situation.  This  law 
is  defective.  In  some  important  respects  it  is  practically  unworkable. 
The  great  principles  which  are  embodied  in  it  are  sound.  Its  pur- 
poses are  wnolesorae  and  beneficent,  but  the  machinery  provided  for 
enforcing  those  principles  and  realizing  these  pui*poses  was  never  suf- 
ficient; some  of  it  has  broken  down,  and  it  is  sadly  in  need  of  renewal 
and  repairs. 

Now,  to  present  my  personal  views  in  the  briefest  way  I  ask  your 
attention  to  some  observations  of  this  sort. 

I  suppose  that  any  scheme  of  public  regulation  will  provide,  as  the 
present  law  provides,  that  all  carriers  subject  to  its  provisions  shall 
publish  the  rates  which  they  expect  to  charge  the  public.  In  other 
words,  that  there  shall  be  an  announcement,  through  duly  published 
tariffs,  of  the  rates  which  the  public  will  be  required  to  pay. 
*^  Under  the  present  law  the  carriers  exercise  without  restrainf  the 
initiative  in  rate  making.  They  are  free  to  put  in  just  such  tariffs  as 
they  see  fit.  They  are  under  no  legal  restraint  whatever  in  that 
regard,  and  there  is  no  proposition  to  change  the  law  in  that  respect. 
I  do  not  advocate,  and  so  far  as  I  am  aware  no  member  of  the  Com- 
j  mission  has  ever  advocated,  that  the  initiative  in  rate  making  should 
be  taken  away  from  the  carriers  and  given  to  the  Commission  or  any 
other  tribunal.  So  we  assume  that  whatever  is  done  in  the  way  of 
amending  the  present  law  will  not  in  any  respect  change  this  provision 
in  that  regard,  and  that  carriers  wilL  continue  to  be  free  to  exercise 
entirely  the  initiative  in  rate  making.  They  will  be  free  to  put  in 
just  such  tariffs  as  accord  with  their  judgment  or  their  interests.  ^ 

That  bein^  so,  two  difficulties  at  once  arise,  and  those  difficulties  I 
beg  to  subiQit  to  you  are  of  very  different  character  and  require  very 
different  treatment.  The  first  difBculty  is,  how  are  you  going  to  com- 
pel the  observance  of  these  tariffs  when  they  are  once  published;  that 
is,  how  are  3'ou  going  to  stop  rebating  and  rate  cutting  and  all  those 
\/  different  devices  by  which  one  shipper  in  a  given  locality  gets  better 
rates  than  his  business  rivals?  The  way  the  present  law  undertakes  to 
prevent  that  kind  of  evil  is  to  say  that  rebates  and  rate  cutting  and  all 
secret  arrangements  which  are  preferential  in  their  character  are  misde- 
meanors and  are  to  be  punished  as  such,  and  I  do  not  know  an^^  other 
way  to  treat  that  class  of  difficulties.  Of  course,  I  think  there  is,  per- 
haps, something  to  be  said  in  favor  of  supplementing  that  treatment 
with  one  which  should  subject  the  carriers  engaging  m  such  practices 
to  a  forfeiture  to  be  recovered  in  a  civil  action;  but  aside  from  those 
•  two  reme<Jies  I  know  of  no  other  which  can  be  applied  to  this  class  of 
misdemeanors  or  offenses. 

Now.  there  are  two  respects  in  which  the  present  law,  in  its  attempt 
to  reacn  and  prevent  and  punish  those  who  permit  these  practices,  has 
proven  to  be  entirely  inadequate.  The  first  of  these  is  that  the  cor- 
poration carrier  is  not  liable,  but  only  the  officer,  the  agent  or  repre- 
sentative. That  is  to  say,  the  real  offender,  the  corporation,  which 
is  the  beneficiary  of  the  illegal  arrangement,  is  not  under  any  liability. 
Now,  that  has  two  very  unfortunate  results.  One  is  that  you  can  not 
obtain  voluntary  testimony  under  such  circumstances.  -Qfe.vvww>  ^V^ 
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this  kind  are  not  like  those  against  rights  of  property,  which  are 
sought  to  be  prevented  by  general  laws,  because  in  those  cases  there 
is  always  somebody  who  is  injured,  there  is  somebody  who  is  in  the 
attitude  of  prosecutor,  there  is  somebody  who  is  not  only  willing,  but 
desires  to  bring  the  offending  party  to  justice.  But  when  a  railroad 
officer  makes  a  secret  compact  with  a  shipper  which  gives  him  a  lower 
rate  than  the  public  are  required  to  pay,  both  parties  are  presumably 
benefited  by  tne  ti*ansaction;  neither  wants  to  expose  it  and  ordinarily 
neither  of  them  will  disclose  it;  certainly  not  by  any  vol un tar}'  action. 
Kailroad  officials  of  that  grade  which  participates  actually  in  tiiinsac- 
tions  of  this  kind  are  a  sort  of  fi'Aternity;  tney  are  like  lawyers  and 
are  personally  intimate  with  each  other,  and  over  and  ovei-  again  they 
tell  us  that  they  will  not  under  an}'  circumstances  give  evidence  or  be 
in  any  way  connected  with  the  effort  to  disclose  the  truth  of  those 
transactions  when  the  result  of  that  disclosure  might  be  to  inflict  pun- 
ishment and  suffering  upon  some  friend  or  send  some  associate*,  to  jail. 

Now,  directly  connected  with  that  is  the  f  uither  fact  that  the  shipper 
is  not  directly  benefited  by  this  i*ate  at  all,  unless  the  secret  rate  gives 
yliim  an  actual  discrimination  against  some  other  shipper,  but  that  is 
something  that  very  rarely  happens,  because  these  rebates  and  secret 
arrangements  are  not  ordinarily  made  with  the  isolated  individual 
shipper,  but  they  are -made  with  great  combinations  of  shippers,  they 
are  made  ordinarily  under  circumstances  such  that  the  transaction 
covers  practically  all  the  traffic  that  moves  from  a  given  point.  Con- 
sequently there  isno  actual  discrimination  between  the  shippers. 

Take  the  well-known  and  notorious  case  of  the  recent  investigations 
of  the  Commission  respecting  rates  on  dressed  beef  and  packing-house 
products.  Here  railroad  officials  for  the  first  time  admitted  that  for 
years  they  had  constantly  and  habitually  disregarded  their  published 
tariffs  and  had  carried  at  rates  below  the  published  tariff  an  amount  of 
traffic  so  great  that  the  difference  between  the  published  rate  and  the 
actual  rate  amounts  to  billions  of  dollars  a  year,  and  yet  .it  was  the 
unanimous  testimony  that  all  the  shippers  who  were  interested  in  those 
rates  got  practically  the  same  rate.  There  was  no  discrimination 
between  Armour  and  Swift  and  between  Hammond  and  Sulzburger. 

They  all  got  the  same  rate,  and  I  undertake  to  say — and  I  do  not 
think  it  can  be  successfully  controverted — that  upon  the  facts  in  that 
case,  showing  a  most  extensive  and,  as  it  seems  to  me,  alarming  dis- 
regard of  legal  duty,  not  one  of  the  shippers  is  amenable  under  any 
process,  either  civil  or  criminal.  No  indictment  will  lie  against  those 
shippers,  and  no  prosecution  can  be  carried  out  and  no  punishment 
can  DC  inflicted  upon  any  of  them,  because  you  can  not  prove  that 
there  is  anv  actual  discrimination  between  them;  they  all  got  the  same 
rate.  And  that  is  only  typical  of  what  will  be  ordinarily  the  case,  and 
that  is  particularly  true  under  our  modern  methods  of  competil;^on^ 
and  due  to  the  fact  that  great  business  enterprises  are  centering  in  a 
few  hands.  It  is  not  any  longer  the  case  of  some  individual  getting  a 
preference  or  a  discrimination  through  the  secret  practice,  but  it  is 
the  case  of  great  aggregations  of  shippers  controlling  enormous 
amounts  of  traffic  whicn  succeed  in  getting  it  carried  entirely  at  rates 
below  those  which  the  general  public  have  to  pay,  and  in  such  cases 
they  can  not  be  reached  at  all. 

&d  I  say  there  are  two  respects  in  which  this  law  is  in  urgent  need 
of  amendment. 
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Mr.  Corliss.  I  would  like  to  ask  you,  if  I  will  not  interrupt  you, 
light  there  if  in  that  ctise  it  was  developed  that  there  were  small  ship- 

Eers  who  at  the  same  time  and  over  the  same  lines  shipped  beef  at  a 
igher  rate  than  the  larger  shippers  paid? 

Mr.  E^NAPP.  It  was  not  developed,  but  that  I  do  not  think  was  the 
fact 

Mr.  RiGHABDSON.  Where,  then,  was  the  injury  which  was  done  to 
the  general  public  ? 

Air.  Knapp.  That  I  am  not  arguing. 

Mr.  Richardson.  Who  was  complaining,  if  there  was  no  discrimi- 
nation? 

Mr.  Knapp.  If  no  injury  results  from  the  fact  that  the  men  who 
produce  in  such  enormous  quantities  dressed  meats  and  packing-house 
products  get  these  preferences,  then  there  is  no  occasion  for  requiring 
the  performance  of  the  publisned  tckrifPs,  and  not  much  to  be  accom- 
plished  

Mr.  Coombs.  If  other  shippers  are  supposed  to  rely  upon  the  pub- 
lished tariffs  they  may  be  greatly  injured  by  the  secret  cuts  upon 
their  product  and  not  others. 

Mr.  Knapp.  That  is  true.  There  might  be  some  small  shippers  in 
certain  localities;  and  one  reason,  and  I  think  it  comes  pretty  near 
explaining  the  situation,  why  this  business  is  all  in  the  hands  of  four 
or  five  great  concerns,  is  because  their  preferential  rates,  although 
uniform  between  themselves,  have  driven  all  the  small  concerns  out  of 
the  field.  -- 

Mr.  Richardson.  The  actual  complaint,  then,  is  that  the  railroads 
publish  one  rate  and  take  another. 

Mr.  Knapp.  That  is  it. 

Mr.  Richardson.  When  there  is  nobody  injured  by  it? 

Mr.  Knapp.  I  do  not  say  that.  I  say  there  is  great  injury  in  it.  If 
all  the  packers  in  Kansas  City  get  the  same  rates — that  is,  all  these 
large  packers,  and  there  are  not  any  small  ones  left  in  Kansas  City — 
if  all  the  large  ones  get  the  same  rate,  they  are  not  indictable,  no  pro- 
ceeding can  be  taken  against  them;  and  the  smaller  concerns  in  the  other 
places,  and  nearer  to  markets,  are  put  at  a  disadvantage  which  drives 
them  out  of  the  business. 

Mr.  Stewart.  Would  you  not  suggest  right  there  that  it  should  be 
made  a  penal  offense  to  make  any  departure  from  the  published  rates, 
whether  there  be  a  discrimination  or  not? 

Mr.  Knapp.  That  is  exactly  what  I  am  here  to  favor,  and  what  the 
pending  bill  favors. 

I  want  two  things;  I  want  the  corporation  carrier  made  liable,  and 
I  want  the  shipper  made  liable  when  he  accepts  a  preference  or  secret 
rate,  whether  there  is  discrimination  or  not. 

Mr.  Stewart.  Would  it  not  be  a  good  idea,  when  they  publish  their 
rates,  to  have  them  make  an  affidavit  that  no  discrimination  is  intended  ^ 
or  will  be  made  in  variance  with  the  published  rates? 

Mr.  Knapp.  I  do  not  think  that  is  necessary. 

Mr.  Adamson.  Would  you  not  better  go  further  and  punish  the 
shipper  for  attempting  to  secure  a  lower  rate,  whether  he  aid  or  not? 

Mr.  Knapp.  Yes,  sir;  and  I  think  one  of  the  pending  bills  here  does 
make  the  shipper  liable  who  solicits  a  preferential  rate.  v 

Mr.  Mann.  You  think  that  the  shipper  ought  not  to  have  an  oppor- 
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tunity  to  try  to  get  lower  rates  except  through  the  Interstate  Com- 
merce Commission? 

Mr.  Enafp.  Or  through  such  influence  as  would  tend  to  bring  about 
a  low^r  rate  of  freight  to  everybody. 

Mr.  Mann.  He  can  not  go  to  the  railroad  company  if  it  is  a  penal 
offense  to  solicit  a  lower  rate 

Mr.  Knapp.  He  has  no  right  to  solicit  a  lower  rate  for  himself  alone. 
He  may  solicit  and  urge  the  carrier  to  reduce  his  published  tariff  to 
everybody,  which  will  be  open;  but  he  has  not  any  right  to  go  to 
them  and  ask  for  it  for  himself  alone. 

Mr.  Mann.  Is  it  not  a  fact  that  where  railroad  rates  have  been 
reduced  it  has  only  been,  and  invariably,  by  the  competition,  and 
shippers  in  one  case  obtaining  lower  rates  that  the  published  rates, 
ana  then  the  company  being  obliged  to  come  down  to  mat  special  rate, 
which  then  becomes  the  puoliished  rate? 

Mr.  Knapp.  There  are  some  instances  of  that  kind. 

Mr.  Mann.  Do  you  know  of  any  other  instance,  where  it  has  not 
been  done  in  that  way,  where  it  has  been  accomplished? 

Mr.  Knapp.  I  think  there  are  many  instances. 

Mr.  Mann.  Where,  without  the  competition,  the  rates  have  been 
reduced? 

Mr.  Knapp.  Put  it  in  this  way.  I  think  you  will  be  surprised — and 
1  speak  from  my  own  personal  point  of  view  and  not  for  my  associates 
in  any  wav — I  think  you  will  be  surprised  to  see  how  slight  and  incon- 
sequential have  been  the  reductions  in  the  published  tariff  rates  which 
are  due  to  railroad  competition.  That  competition  has  brought  down 
rates  is  beyond  question,  but  it  has  brought  them  down  under  secret 
agreements  by  wnich  a  few  have  profited. 

Mr.  Mann.  Take  the  case  you  cited  a  while  ago. 

Mr.  Knapp.  A  few  have  not  profited  there. 

Mr.  Mann.  Everybody  in  the  business  has  profited? 

Mr.  Knapp.  Everybody  in  the  business  at  tnat  place. 

Mr.  Mann.  Yes. 

Mr.  Knapp  (continuing).  But  if  dressed  meats  and  packing-house 
products  are  canned  out  of  Kansas  City  for  6  or  10  cents  cheaper  than 
from  Indianapolis  and  other  places,  how  is  the  man  in  Indianapolis 
going  to  stay  in  the  business  against  such  competition  as  that?  He 
can  not  do  it. 

Mr.  Mann.  Probably  not,  but  the  consumer  will  eat  dressed  beef 
just  the  same 

Mr.  Knapp.  But  if  it  is  for  the  interest  of  the  consuming  public  that 
there  shall  be  secret  rates  and  bargains  between  the  shipper  and  car- 
rier, what  is  the  use  of  having  any  public  regulation? 

Mr.  Mann.  These  rates  were  not  secret;  they  were  known. 

Mr.  Kkapp.  Certainly  they  were  secret. 

Mr.  Mann.  Were  they  not  known? 

Mr.  Knapp.  It  was  known  in  a  general  way.  It  was  a  moral  cer- 
tainty that  the  tariff  rate  was  not  applied,  but  the  extent  of  the  reduc- 
tion, and  the  way  in  which  the  reduction  was  effected,  the  amount  of 
the  reduction,  was  not  known  until  we  got  at  it  in  this  case. 

Mr.  Mann.  There  was  no  discrimination  at  Kansas  City? 

Mr.  Tompkins.  He  said  not  at  that  point 

Mr.  Mann.  Not  at  that  point,  between  individuals  i 

Mr.  EjBiAFP.  Apparently  not 
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Mr.  Mann.  There  was  nothing  to  prevent  the  railroad  company 
from  making  an  open  rate  from  that  point  as  low  as  they  made  the 
secret  rate? 

Mr.  Knapp.  Apparently  not. 

The  Chairman.  Except  the  long  and  short  haul  clause. 

Mr.  Knapp.  As  my  brother  Prouty  observed,  we  began  this  investi- 
gation a  year  ago,  and  we  had  a  session  in  Kansas  City,  and  we 
examined  before  the  Commission  ever}^  local  trafiic  manager  of  the 
lines  leading  out  of  that  city,  and  not  one  of  them  admitted  that  there 
was  any  reduction.  They  all  testified  that  there  was  not,  and  that  the 
published  rates  were  observed. 

Mr.  Mann.  Why  were  they  not  punished  for  perjury?  1  should 
think  the  Interstate  Commerce  Commission  would  find  a  useful  field 
for  its  activities  in  that  direction,  if  they  all  lied  before  you. 

Mr.  Knapp.  I  do  not  think  they  did  know,  in  many  cases.  The 
vice-president  of  one  of  the  leading  lines,  who  testified  before  us  in 
Chicago  and  who  admitted  what  h^  been  done,  said  that  none  of  his 
subordinates  knew  anything  about  it.  He  said  that  that -matter  was 
arranged  solely  by  himself  and  was  entirely  in  his  own  hands. 

Mr.  Prouty.  And  that  all  papers  were  destroyed. 

Mr.  Corliss.  I  would  like  to  ask  you,  in  this  investigation,  which  I 
have  not  read,  was  it  developed  over  what  period  of  time  these  rebates 
had  been  permitted,  had  existed — how  many  years? 

Mr.  Knapp.  The  order  under  which  the  investigation  was  made  lim- 
ited in  terms  the  inquiry  to  the  calendar  year  1901,  but  it  cropped  out 
in  the  course  of  the  examination  of  witnesses  that  what  occurred  in 
this  year  had  occurred  during  previous  years,  and  that  practically  for 
many  years,  one  might  almost  say  from  the  origin  of  the  industry  in 
large  volume  at  Kansas  City,  it  had  been  the  practice. 

Mr.  Corliss.  I  wanted  to  know  whether  it  was  prior  to  1880. 

Mr.  Knapp.  They  had  had  these  reduced  tariffs. 

Mr.  Corliss.  Do  you  not  think  that,  as  a  matter  of  fact,  thfet  rebate, 
running  back  for  twenty -five  years  with  the  beef  industry,  has  had  the 
effect  of  driving  out  of  existence  all  these  small  competitors^ 

Mr.  Knapp.  I  firmly  believe  that.  Not  only  in  this  case,  but  in 
many  other  cases. 

Mr.  Mann.  Do  you  know  of  any  competitors  who  have  been  driven 
out? 

Mr.  Corliss.  I  can  tell  you  of  a  lot  of  them. 

Mr.  Mann.  If  you  have  that  information,  Mr.  Corliss,  you  ought 
to  furnish  it  to  the  Commission.  I  should  think  it  would  be  in  viola- 
tion of  the  law. 

Mr.  Knapp.  Of  course,  I  have  no  personal  knowledge  except  as 
statements  have  been  made  to  me  by  those  who  were  trying  to  do 
business  as  against  this  large  combine. 

Mr.  Mann.  The  law  absolutely  forbids  discriminations,  as  I  under- 
stand it. 

Mr.  Knapp.  Yes,  sir 

Mr.  Mann.  Now,  if  anybody  has  been  discriminated  against,  and 
these  men  openly  admit  the  discriminations  in  their  favor,  1  can  not 
understand  why  they  are  not  punished  and  why  no  effort  is  made  to 
punish  them. 

Mr.  E^NAPP.  There  are  two  reasons  for  that.  This  Commission  has 
repeatedly  held  investigations  of  this  kind  when  there  yi^s»  \\l\QkX\sv^^c^!^\^ 
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or  circumstances  which  warranted  the  inference  that  the  rates  were 
cut.  They  have  gone  to  the  locality  and  summoned  the  railroad  man- 
agers and  subordinates  and  put  them  on  the  stand  and  examined  them 
under  oath,  and  every  one  of  them  have  sworn  that  they  knew  nothing 
about  rate  cutting  whatever. 

Mr.  Mann.  But  in  this  case  they  admitted  it. 

Mr.  Knapp.  Yes.  Now,  another  answer.  Of  course  we  can  not 
tell  what  the  Supreme  Court  will  decide  upon  any  question,  but  my 
own  judgment  is  that  the  discrimination  which  is  referred  to  in  the 
sixth  section,  and  which  must  be  shown  in  order  to  convict  the  ship- 
per, is  a  discrimination  between  individuals  under  the  second  section 
of  this  law,  and  not  the  discrimination  between  localities  under  the 
third  section  of  the  law. 

Mr.  Mann.  The  law  has  been  in  force  for  many  years,  and  I  should 
think  it  would  be  about  time  to  get  it  decided  by  the  Supreme  Court; 
there  have  been  so  many  discriminations. 

Mr.  Knapp.  Now,  I  want  to  go  a  step  further  and  say  that,  not- 
withstanding the  numerous  persistent  attempts  which  the  Commission 
has  made  to  get  the  testimony  which  shows  the  existence  of  these 
practices,  this  inquiry  in  January  in  Chicago  is  the  first  instance  in 
which  we  ever  got  any,  and  we  have  done  everything  with  that  testi- 
mony which  it  is  possible  to  do. 

Mr.  Mann.  Do  you  think  if  it  has  been  so  hard  to  get  evidence  of 
discrimination  when  only  one  of  the  parties  is  to  be  punished  that  it 
will  be  easier  when  both  of  them  will  oe  punished  under  the  law? 

Mr.  Knapp.  No,  sir;  I  do  not. 

Mr.  Mann.  Then  why  will  such  a  proposition  as  you  make  aid,  if 
you  punish  both  shipper  and  shippee? 

Mr.  Knapp.  I  am  free  to  coniess  that  as  a  practical  method  of 
enforcing  this  law  there  is  much  to  be  said  in  favor  of  not  making  the 
shipper  liable  at  all.  That  is  the  way  the  law  was  originally.  Then 
it  was  changed,  presumably  to  take  in  the  shipper,  but  did  not  take 
him  in  unless  you  could  show  the  actual  discrimination. 

I  want  to  answer  Mr.  Mann  a  little  f  uither.  .  I  said  what  I  did  about 
the  testimony  for  the  reason  that  the  Supreme  Court,  in  deciding  the 
White  case,  said  that  similar  circumstances  and  conditions  under  the 
second  section  was  a  very  different  thing  from  similar  circumstances 
and  conditions  under  the  third  and  fourth  sections;  and  I  do  not  believe 
you  could  show  that  the  actual  rate  which  the  packers  got  from  Kansas 
City  was  a  discrimination  under  the  third  section  as  against  a  packer 
at  Cincinnati,  and  that  the  Kansas  City  packer  could  be  indictea. 

If  you  could  show  that  Armour  got  a  lower  rate  than  Swift,  or 
somebody  else  at  the  same  time,  then  you  would  have  a  discrimination 
under  the  second  section  and  Armour  could  be  indicted;  but  that  is 
not  the  fact. 

Mr.  Mann.  I  quite  agree  with  that  position  as  far  as  I  am  personally 
concerned.  I  do  not  think  a  discrimination  at  Kansas  City  is  a  dis- 
crimination against  Cincinnati  within  the  meaning  of  the  law. 

Mr.  Richardson.  Right  there  you  said  that  you  called  in  certain  of 
these  railroad  officials  and  they  all  denied  the  fact  of  any  discrimination. 

Mr.  Knapp.  That  has  happened  more  than  once. 

Mr.  RiGHABDSON.  Did  you  find  out  the  fact  of  the  discrimination 
existing  from  the  beneficiaries  of  these  rates! 

Mr.  ^APP.  No,  sir. 
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Mr.  Richardson.  How  did  you  get  the  information? 

Mr.  Knapp.  Because  in  this  one  instance  the  railroad  presidents  or 
their  chief  executive  officers — the  men  who  onght  to  be  held  responsible 
for  those  things — were  examined,  and  they  told  the  truth. 

Mr,  Adamson.  I  understand  Mr.  Mann  suggested  this  trouble, 
which  has  been  heretofore  discussed  before  the  committee,  that  when 
you  multiply  the  class  of  criminals  all  might  claim  exemption  under 
the  law,  ana  nobody  could  be  forced  to  testify  against  anybody  else. 
I  wanted  to  ask  you  this,  if  we  had  not  better  provide  against  this 
offense — as,  for  instance,  it  is  provided  against  gambling  in  the  State 
courts — that  no  man  should  be  subject  to  the  result  of  incriminating 
himself  if  he  testified  a^inst  the  other  party. 

Mr.  Knapp.  That  is  m  the  law  now,  and  that  I  want  to  call  atten- 
tion to.     Now,  the  diflBculty 

The  Chairman.  Before  you  beffin  on  that,  will  you  tell  us  what  dif- 
ferences in  conditions  existed  at  uiis  last  inquiry,  where  you  were  suc- 
cessful in  getting  this  testimony,  from  the  conditions  on  previous 
occasions,  where  you  were  unsuccessful  in  eliciting  testimony? 

Mr.  Knapp.  I  do  not  know. 

The  Chairman.  Were  there  any  differences  in  conditions? 

Mr.  Knapp.  I  think  there  was  just  the  difference  which  I  have 
named,  that  we  went  to  Kansas  City,  where  the  traffic  originated,  and 
where  presumably  these  offenses  were  committed  or  arranged  for, 
and  we  called  the  representatives  of  the  different  roads  who  were 
located  there  and  in  charge  of  that  traffic.  They  were  subordinate 
officials  and  they  all  denied  it,  and  it  is  not  inconceivable  that  they 
were  truthful  in  their  denials.  They  might  have  had  the  same  knowl- 
edge that  others  have,  that  men  in  that  business  had,  that  there  was  a 
discrepancy  between  the  price  at  which  the  goods  were  shipped  and 
the  published  tariffs,  whicn  could  not  be  explained;  but  that  they  had 
any  personal  knowledge  or  had  any  incriminating  connection  with  the 
illegal  transaction  was  very  likely  not  the  case. 

Mr.  Richardson.  They  got  no  benefit  from  it? 

Mr.  Knapp.  No,  sir;  no  oenefit.  That  is,  when  the  market  price  of 
an  article  in  Chicngo  is  not  as  great  as  the  market  price  of  the  same 
article  in  Kansas  City,  plus  the  published  tariff  from  Kansas  City  to 
Chicago,  one  is  disposed,  at  least,  to  suppose  that  the  traffic  gets  there 
at  a  secret  rate. 

Now,  let  me  speak  further  of  the  difficulties — let  me  go  one  step 
further — the  difficulties  growing  out  of  the  fact  that  the  corporation 
is  not  itself  liable.  In  the  first  place,  the  Commission  conceivably  can 
take  up  an  instance  and  keep  calling  witnesses  and  forcing  them  to 
testify  until  they  have  narrowed  the  question  down  to  just  some  few, 
or  perhaps  one,  of  the  officials  of  the  company.  Then  what  have  you 
found?  oome  subordinates,  some  assistant  traffic  manager,  most  likely 
some  clerk,  who  actually  did  the  thing. 

Who  wants  to  indict  him,  a  subordinate,  a  clerk  carrying  out  the 
implied  if  not  the  expressed  orders  of  his  superiors,  a  man  whose 
position  depended  on  his  doing  what  he  did?  Nobodv  wants  to  send 
such  a  man  as  that  to  jail  or  to  mulct  him  with  a  fine  tnat  he  could  not 
possibly  pay,  and  it  is  anomalous,  and  it  does  not  satisfy  one's  sense 
of  justice  to  say  that  the  corporation,  the  real  beneficiary  of  the  trans- 
actJoUi  should  go  scot  free,  and  that  the  only  person  who  can  be 
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reached  is  some  subordinate  agent  who  is  nierely  in  charge  of  this 
operation. 

Another  thing  right  in  that  connection.  Under  the  Constitution 
every  man  who  is  examined  before  the  Commission  or  before  any 
court,  and  compelled  to  testify,  thereby  secures  perfect  immunity  for 
himself.  He  can  not  be  prosecuted  for  that;  so  that  the  further  the 
Commission  goes  in  ferreting  out  the  details,  the  further  it  goes  in  let- 
ting loose  the  very  men  who  are  guilty.  Every  man  we  call  is  granted 
absolute  immunity. 

Now,  what  happens? 

This  illustrates  another  phase  of  this  same  question;  men  high  up 
in  railroad  circles,  men  known  to  you  all  by  name,  and  many  of  them 

Personally,  came  before  us  in  Chicago  and  admitted  exactly  what  they 
id,  and  said  that  they  were  personally  responsible  for  it.  They  were 
perfectly  safe  in  doing  that.  Every  one  of  them  thereby  secured 
absolute  immunity.  But  when  you  asked  one  of  those  men  what  par- 
ticular shipper  he  paid  money  to,  and  on  what  day,  he  would  refuse  to 
tell.  He  will  say  that  he  does  not  know,  and  generally  ho  does  not 
know.  What  happens,  apparently,  is  this:  The  president  or  some 
executive  officer  in  charge  of  traffic  makes  the  bargain;  he  does  not 
attend  to  the  details;  he  does  not  know  about  a  particular  shipment  or 
a  particular  paj^ment;  and  also  whatever  record  there  may  be  made  at 
any  time  in  connection  with  the  transaction,  so  that  the  understanding 
njay  be  known  to  the  parties,  is  immediately  destroyed.  In  every 
instance  they  testified  that  no  records  remained,  that  their  books  would 
show  nothing,  and  they  themselves,  although  they  admitted  the  re- 
sponsibility for  what  was  done,  had  no  knowledge  of  any  particular 
transaction. 

It  is  idle  to  suppose  that  you  can  apply  criminal  rejiiodies  in  tho 
state  of  the  criminal  law  for  the  correction  of  such  abuses.  It  does 
not  happen;  it  will  not  happen.  But  I  believe  that  if  the  corporation 
could  be  indicted,  if  the  officials,  the  subordinate  officials,  the  compet- 
itors, or  their  representatives,  or  anybody  having  knowledge  of  the 
transaction  could  be  examined  before  the  Commission  and  compelled 
to  disclose  the  facts  on  which  the  corporation  was  liable,  then  the  cor- 
•poration  could  be  indicted  and  mulcted  with  a  line.  Until  that  can 
be  done,  and  corporation  carriers  be  subjected  to  large  pecuniary 
losses  as  a  result  of  these  offenses,  not  much  will  happen  to  correct 
them  in  the  way  of  criminal  remediies. 

Mr.  Stewart.  Do  you  not  think  that  imprisonment  in  addition  to  a 
fine  would  have  a  good  effect? 

Mr.  Knapp.  No,  Mr.  Stewart,  I  do  not.  While  I  regard  these 
offenses  as  involving,  in  many  cases,  a  very  high  degree  of  moral 
turpitude,  and  I  think  there  are  more  serious  wrongs  against  order 
and  the  inalienable  rights  of  the  citizen  than  burglary  or  larceny,  still 
^we  have  to  take  the  facts  as  they  are  and  public  sentiment  as  it  exists, 
and  in  view  of  that  it  is  my  judgment  that  punishment  by  imprison- 
ment instead  of  being  an  aid  is  a  hindrance.  It  is  a  thing  which  oper- 
ates against  getting  information  necessary  to  convict. 

Mr.  Stewart.  Do  you  think  a  fine,  however  large,  would  deter 
these  large  corporations? 

Mr.  Knapp.  Yes;  and  then  there  is  another  reason.     You  can  not 

do  anything  to  a  corporation  except  fine  it,  and  it  does  not  quite  satisfy 

.  the  sense  of  justice  to  say  that  the  real  offender  shall  only  be  finea. 
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while  some  paid  subordinate  in  lesser  decree  may  possibly  go  to  jail. 
Now,  1  believe  that  if  we  could  get  this  law  in  shape  where  it  would 
be  practically  feasible,  and  in  many  cases  compamtively  easy  to  prove 
the  offense  against  thQ  corporation,  and  that  corporation  could  be  held 
to  pay  a  large  fine,  it  would  not  be  simply  the  pecuniary  loss,  but  the 
publicity — uie  fact  that  the  railroad  has  been  indicted  and  conipelled 
to  pay  a  large  fine — would  operate  as  a  powerful  deterrent,  and  I  do 
not  tnink  we  shall  get  along  very  far  in  preventing  rate  cutting  by 
criminal  methods  until  you  gentlemen  change  the  law  in  that  regard. 

And  still  further  on  that  point,  as  far  as  I  am  aware,  nobody  opposes 
changing  the  law  in  that  respect  which  I  refer  to.  I  have  not  heard 
an  objection  to  it.  I  do  not  know  of  a  railroad  man,  I  do  not  know  a 
member  of  the  Commission  now  or  heretofore,  I  do  not  know  an 
honest  business  man,  who  does  not  agree  with  everything  I  have  tried 
to  say,  and  who  would  not  tell  you  that  law  ought  to  be  changed  so 
that  the  corporation  should  be  amenable.  It  may  be  that  some  of 
these  great  combines  who  get  these  enormous  sums  in  rebates,  and 
who  are  not  now  amenable  to  the  law,  would  oppose  the  amendment 
which  I  advocate,  but  I  do  not  think  that  they  will  come  here  and  tell 
you  that  they  oppose  it. 

Mr.  Corliss,  what  information  have  you  upon  the  subject  with 
reference  to  the  railroad  corporations  themselves — the  oflScers  of  the 
railroads — as  to  their  position  upon  that  question  ? 

Mr.  Knapp.  All  that  I  know  about  that,  Mr.  Corliss,  is  what  they 
tell  us.  Over  and  over  again  railroad  officials  have  said  to  me,  "  You 
can  not  expect — it  is  against  human  nature;  appeal  to  your  own 
experience,  your  own  feelings — you  can  not  expect  that  1  will  give 
testimony  that  may  possibly  result  in  the  fining  of  my  associate  and 
friend  over  here  who  occupies  a  similar  relation  to  another  railroad 
to  that  which  I  occupy  to  mine.  1  am  not  going  to  become  an  informer 
against  him." 

But  thev  all  say  that  if  the  result  of  the  disclosure  and  prosecu- 
tion would  be  a  fine  against  the  other  man's  corporation  they  would 
not  hesitate  to  furnish  the  proof  and  would  actively  engage  in  the 
prosecution. 

That  is  the  statement  made  to  us.  Tou  can  judge  of  the  truth  of  it 
and  the  probabilities  as  well  as  I  can. 

Mr.  Coombs.  Do  you  not  think  it  would  be  a  great  relief  and  benefit 
to  the  railroad  corporations  if  such  a  law  was  enacted? 

Mr.  Knapp.  1  surely  do.  Thei^e  is  no  reason  why  it  should  not  be. 
And  these  two  amendments,  the  one  which  would  make  the  corpora 
tions  themselves  liable,  and  the  one  which  would  make  the  shipper 
liable,  without  the  necessity  of  proving  absolute  discrimination — tnes* 
two  amendments  ought  to  be  made  at  once,  at  this  session,  if  no  others 
are  made. 

Mr.  Richardson.  If  you  made  a  fine  upon  the  corporations,  you 
would  have  to  rely  upon  the  railroads  to  get  the  proof. 

Mr.  Knapp.  Not  necessarily.     I  would  call  the  shipper. 

Mr.  Richardson.  Would  it  not  operate  against  him  and  influence 
him  not  to  tell? 

Mr.  Knapp.  No,  sir;  not  to  the  same  extent. 

Mr.  Richardson.  Is  it  not  the  same  thing  that  you  find  now  in 
bringing  a  suit  for  damages  against  a  railroad?  An  employee  does  not 
like  to  testify 
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Mr.  Kjjapp.  That  may  be  true;  but  I  think  it  would  be  immeasuia- 
blv  easier  than  it  is  now. 

If  its  agent  makes  a  rebate  or  makes  a  secret  rate  much'  lower  than 
the  publisned  tariff,  why  shouldn't  the  corpomtion  be  liable?  Can 
anj^one  furnish  a  reasonable  answer?     I  have  never  heard  of  an  v. 

And  bear  in  mind  another  thing,  which  is  that  the  two  amendments 
which  I  am  speaking  of  now  would  not  increase  the  power  of  the 
Interstate  Commerce  Commission  one  iota. 

Mr.  Mann.  If  a  man  wanted  to  ship  a  carload  of  furniture  from 
Georgetown  to,  say,  Albuquerque,  N.  Mex.,  could  he  get  a  special 
rate,  or  would  it  be  local  rate  all  the  way  ? 

Mr.  Knapp.  That  would  depend  upon  whether  there  were  joint 
through  rates  from  Washington  to  Albuquerque.  If  not,  he  would 
have  to  ship  at  the  sum  of  the  locals. 

Mr.  Mann.  Is  it  a  comnion  practice,  or  is  it  not,  among  the  railroads 
in  a  case  of  that  sort  to  make  a  through  rate? 

Mr.  Knapp.  Yes,  sir. 

Mr.  Mann.  Where  there  are  no  published  through  rates? 

Mr.  Knapp.  No,  sir;  I  think  not.  They  have  no  right  to  do  that. 
The  statute  prohibit^*  it,  and  they  would  offend  the  law  if  they  did  it, 
and  I  do  not  think  it  happens. 

Mr.  Mann.  So  that  where  there  are  no  published  joint  rates  it  must 
be  the  sum  of  the  local  rates  under  the  law? 

Mr.  Knapp.  It  must  be  the  sum  of  the  local  rates  under  the  law. 
But,  in  point  of  fact,  there  has  come  to  be  such  an  enormous  inter- 
change of  traffic,  the  movement  of  products  is  so  extensive  and  so 
generally  distributed,  that  there  are  joint  through  rates  applying  to 
pretty  much  everything,  and  between  all  the  important  places  in  the 
United  States,  or  if  there  are  not,  then  a  joint  through  rate  will  apply 
between  large  centers,  and  the  actual  through  rate  would  be  made  up 
of  the  local  rate  up  to  the  point  where  the  through  rate  commences. 
For  instance,  there  might  be  a  joint  through  rate  from  Washington 
to  Albuquerque,  and  not  a  joint  through  rate  from  Alexandria,  say. 
In  that  case  the  rate  from  Alexandria  to  Albuquerque  would  be  made 
up  of  the  local  rate  from  Alexandria  to  Washington  and  the  joint 
through  rate  from  Washington  to  Albuquerque. 

Mr.  Mann.  I  understood  that  it  was  not  an  uncommon  practice,  and 
under  this  section  of  the  bill  the  shipper  would  be  liable  to  a*$5,000 
fine. 

Mr.  Knapp.  All  I  can  say  is  from  mv  general  information.  From 
what  I  have  observed  and  learned,  I  do  not  believe  there  is  any  such 
practice. 

Mr.  Mann.  I  thought  you  would  know 

Mr.  Knapp.  I  do  not  believe  that  secret  rates,  or  special  bargains, 
take  that  form.  I  do  not  think  it  very  often  happens  that  the  equiv- 
alent of  the  joint  through  rate  is  given  when  there  is  no  joint  through 
rate,  because,  as  I  said,  there  are  joint  through  rates  pretty  much 
everywhere,  and  if  there  is  any  considerable  amount  of  traffic  the  rail- 
roads are  generally  willing,  and  it  is  to  their  interest,  to  make  a  joint 
through  rate. 

I  was  saying  a  moment  ago  that  the  passage  of  these  amendments 
would  not  enlarge  the  powers  of  the  Commission  at  all,  not  in  the 
slightest.  When  you  make  a  transaction  a  misdemeanor,  you  practi- 
cafiy  remove  it  from  the  authority  of  the  Commission.     What  I  am 
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asking  is  that  the  Federal  courts  and  the  Federal  district  attorneys  be 
f urnisned  with  the  laws  under  which  they  can  act.  True,  of  course, 
the  Commission  in  that  case  might  be  able  to  assist  the  prosecuting 
authorities  in  getting  evidence,  and  might  aid  them  by  its  agents  in 
cond.ucting  trials,  but  the  authority  of  the  Commission  is  not  increased 
a  particle  oy  these  amendments.  We  can  not  make  any  order  not  to 
pay  a  rebate.  The  statute  says  that  it  is  a  misdemeanor  to  do  it.  Of 
course  an  act  of  Congress  is  a  good  deal  more  powerful  thing  than  an 
order  of  the  Interstate  Commerce  Commission. 

Mr.  Mann.  A  year  or  two  ago  I  had  occasion  to  ship  some  freight 
from  this  city  through  Chicago  to  Grand  Crossing.  The  rate  given 
me  here  was  $25.  When  it  got  to  South  Chicago,  it  was  about  $60, 
and  when  it  got  to  Grand  Crossing  it  was  about  $70.  I  paid  the  freight. 
I  never  found  out  which  was  the  right  freight;  but  the  company  rebated 
to  me  the  amount  over  the  rate  which  they  gave  to  me.  Now,  possibly 
under  this  law  I  would  be  liable  to  a  $5,000  penalty. 

Mr.  Knapp.  That  is  conceivable. 

Mr.  Mann.  How  could  I  know;  how  could  I  tell  in  advance?  I  go 
to  the  proper  authority  and  obtain  a  freight  rate. 

Mr.  Knapp.  I  have  not  had  anything  personally  to  do  with  the  prepa- 
ration of  any  particular  bill.  I  do  not  Know  what  you  refer  to;  but  I 
assume 

Mr.  Mann.  I  supposed  that  you  knew  that  the  Nelson-Corliss  bill  is 
the  one  that  we  are  speaking  of. 

Mr.  Knapp.  I  assume,  of  course,  that  the  shipper  is  not  liable  unless 
he  knowingly  gets  a  preferential  rate.  I  certainly  am  not  here  asking 
nor  advocating  that  if  a  shipper  goes  to  a  freight  agent  and  asks  what 
the  rate  is  ana  is  told  and  pays  that  rate,  honestly  supposing  that  to 
be  the  lawful  rate,  that  he  could  be  indicted  and  fined  ii  it  turned  out 
afterwards  that  that  was  not  a  legal  rate. 

Mr.  Davis.  Would  the  case  that  Mr.  Mann  suggests  be  a  rebate  in 
that  sense  of  which  we  are  speaking?  WouU  not  that  be  rather  a 
refund? 

Mr.  Mann.  It  would  depend  upon  what  was  the  proper  rate.  I  do 
not  know  and  never  did  know.     1  know  that  I  made  a  kick. 

Mr.  Davis.  Would  that  not  be  giving  back  a  part  of  the  original 
rate,  what  was  originally  charged,  while  this  would  be  refunding  merely 
the  excess  over  the  original  cnarge? 

Mr.  Knapp.  It  would  be  refunding  the  excess  over  the  tariff  rate. 

Mr.  Mann.  Perhaps  1  got  the  wrong  rate  here.  Perhaps  the  mte 
that  I  paid  was  actually  the  tariff  rate.     I  never  made  any  further 

inquiry. 

Mr.  Knapp.  It  was  very  likely  an  overcharge.  We  correct  those 
matters  every  week  in  the  year. 

Mr.  Adamson.  That  is  what  the  innocent  would  have  to  depend  on. 
He  is  presumed  to  know  the  law,  but  not  the  fact. 

Mr.  Knapp.  It  is  perhaps  not  an  inapt  way  of  putting  it. 

M'r.  Stewart.  Would  not  Mr.  Mann  be  affirmatively  guilty,  having 
accepted  this  rebate? 

Mr.  Knapp.  No,  sir;  I  do  not  think  that,  because  I  think  it  would 
have  to  be  alleged  and  proved  on  the  trial  that  he  knew  what  was  the 
rate. 

Mr.  Stewart.  Would  not  the  fact  of  his  receiving  the  rebate  be  suf- 
ficient to  go  to  the  jury,  unless  he  rebutted  the  presumption,  ot  ^^v\*o\ 
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Mr.  KsAFF.  That  would  have  to  be  proved  on  the  trial. 

Mr.  Stewart.  I  mean  if  they  had  that  proof  alone  would  it  not  be 
sufficient  for  the  prosecution  to  go  to  tne  jury  with  if  Mr.  Mann 
offered  no  defense? 

Mr.  Knapp.  Possibly  it  would. 

Mr.  Mann.  Clearly,  in  that  case,  if  the  railroad  company  was  guilty 
I  was  guilty,  under  the  provisions  of  this  Corliss  bill. 

Mr.  Knapp.  Yes,  sir,  I  think — I  do  not  know — that  might  not  be 
so,  Mr.  Mann.  That  is  to  say,  the  railroad  agent  might  know  that  the 
rate  he  gave  you  was  not  the  published  rate,  and  you  might  honestly 
think  that  it  was. 

Mr.  Mann.  Anyhow,  you  think  that  whatever  bill  is  passed  should 
so  provide  that  the  shipper  should  not  be  punished  unless  he  intends 
to  offend? 

Mr.  Knapp.  Certainly  not.  As  a  matter  of  practice  there  are  a 
great  many  shippers^particularly  the  smaller  shippers,  the  infre- 
quent shippers — who  do  not  know  what  the  published  rates  are. 

Mr.  Adamson.  I  do  not  think  that  language  only  would  change  the 
situation  at  all,  because  that  is  common  law.  He  is  presumed  to  know 
what  the  law  is,  and  if  your  Commission  is  ever  autnorized  by  law  to 
make  rates,  then  rates  are  laws,  and  not  facts,  because  it  is  legislative. 

Mr.  KjfAPP.  That  is  another  question.  We  may  come  to  that  later. 
I  am  not  prepared  to  accept  that  proposition. 

Mr.  Adamson.  He  says  that  it  does  not  add  anything  to  the  law  as 
it  exists  now;  that  a  man  can  not  be  convicted  under  the  existing 
law  unless  he  has  the  intention  to  do  wrong. 

Mr.  Knapp.  Yes,  sir;  certainly  not. 

Mr.  Shackleford.  What  you  say  is  that  the  presumption  of  the 
law  to-day  is  such  that  it  throws  the  negative  upon  the  shipper — puts 
the  burden  on  the  shipper  to  prove  that  he  is  not  guilty? 

Mr.  Knapp.  All  I  can  say  is  that  I  am  not  advocating  the  proposi- 
tion that  a  shipper  is  liable  to  be  fined,  not  knowing  wnat  the  rate  is, 
who  pays  a  rate  that  is  asked,  honestly  believing  at  the  time  that  it  is 
the  proper  rate. 

Mr.  Mann.  The  difficulty  we  find  is  in  providing  some  means  by 
which  the  guilty  should  be  punished  and  the  innocent  not  be  punished 
under  the  law. 

Mr.  Knapp.  It  seems  to  me  if  the  language  is,  as  I  assumed,  of  course, 
that  it  was,  that  the  shipper  who  knowingly  aids  or  abets  the  carrier 
in  making  a  secret  rate  shall  be  punished — it  seems  to  me  that  is  the 
situation 

Mr.  Adamson.  If  you  are  going  to  regulate  rates  by  law,  do  you 
not  think  it  is  better  for  the  shipper  to  look  to  constituted  authority 
for  rates  and  not  to  the  railroads? 

Mr.  Knapp.  That  would  be  impracticable.  The  shipper  would  not 
want  to  send  to  the  office  of  the  Interstate  Commerce  Commission  to 
find  out  what  the  rate  is  before  he  ships. 

Mr.  Adamson.  Do  you  not  think  it  would  be  to  his  interest  to  do  it, 
or  very  wise  to  do  it? 

Mr.  Knapp.  Of  course  the  present  law  is,  and  there  is  no  proposi- 
tion to  change  it,  that  the  carrier  shall  post  in  two  conspicuous  places 
in  every  one  of  its  stations  the  tariff,  so  that  the  shipper  has  an  oppor- 
tunity to  ascertain  what  the  rates  are. 
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Mr.  Adamson.  Yes;  that  is  giving  them  their  constituted  authority 
in  that  way. 

Mr.  Bjjapp.  Yes,  sir;  in  the  manner  that  the  law  provides  it  shall  be 
furnished  him  for  that  purpose.  But  what  I  woula  say  is  that  in  the 
ordinary  course  of  business  the  large  shipper  knows  exactly  what  the 
rates  are  between  all  points,  and  he  knows  to  the  last  cent  what  the  rates 
are  and  the  route  ana  the  combination  which  will  give  him  the  lowest 
possible  rate  under  the  tariff. 

But  the  occasional  shipper  may  be  a  man  who,  if  he  consulted  the 
tariff  schedule,  would  have  difficulty  in  knowing  what  the  rate  would 
be  on  a  cargo  of  furniture,  for  instence,  and  he  would  naturally  ask 
the  agent  what  it  was.  Now,  if  he  takes  in  good  faith  what  he  is  told 
and  pays  what  "he  ought  to  pay  certainly  he  ought  not  to  be  indicted. 

Mr.  Mann.  1  do  not  see  how  putting  the  word  ''knowingly"  in 
there  would  help  that  man  out.  The  guilty  action  lies  in  avoiding  the 
tariff.     Now,  the  language  of  the  Corliss  bill  is: 

Any  pereon  who  procures,  or  Holicits  to  be  done,  or  assists,  aids,  or  abets  in  the 
doing  of  any  of  the  aforesaid  acts — 

If  a  man  gets  a  rate,  he  assists  in  doing  the  act  which  is  declared 
illegal.  It  does  not  make  any  difference  if  lie  knows  it  is  illegal  or  not. 
He  Knows  that  he  does  the  act,  and  he  does  that  part  of  it  knowingly. 
That  is  all  your  "knowingly"  refers  to. 

Mr.  Knapp.  He  knows  the  rate  he  gets,  but  he  may  not  know  it  is 
or  is  not  the  published  rate  and  the  rate  that  he  ought  to  pay.  That 
is  what  '^knowingly"  means. 

Mr.  Mann,  Putting  "knowingly"  in  there  would  not  affect  it  any. 
Under  the  bill  we  have  been  discussing,  and  in  a  case  of  that  sort,  the 
court  has  no  judgment  in  the  matter  except  finding  the  man  guilty  and 
ordering  him  to  pay  a  fine  of  $5,000. 

Mr.  WTEWART.  In  the  Corliss  bill  it  does  not  say  that  the  shipper 
must  "knowingly"  violate  the  published  rate. 

Mr.  Knapp.  I  supposed  that  it  was  there,  as  I  say.     It  is  in  the 

F resent  law.  The  word  "knowingly"  is  used  in  the  present  law,  and 
suppose  with  that  meaning  and  for  that  purpose. 

IVu*.  Mann.  I  suppose  you  would  not  say  that  the  traffic  manager  of 
that  railroad  company  could  escape.  He  said  that  he  gave  me  the 
rate.     I  did  not  know  what  the  published  rate  was. 

Mr.  Knapp.  The  individual  might. 

Mr.  Mann.  Oh,  no. 

Mr.  KJNAPP.  I  do  not  know^  he  might  do  so;  but  query:  Whether 
the  corporation  could  escape? 

Mr.  KiGHARDSON.  Would  not  Mr.  Mann,  in  the  case  he  has  used  as 
an  illustration,  where  he  accepted  that  rate,  where  that  rebate  was 
given  him  and  he  accepted  that,  make  himself  a  conspirator  and  jointly 
uable  with  the  company  1 

Mr.  Shackleford.  ^Not  if  he  received  back  an  overcharge. 

Mr.  Knapp.  Perhaps  I  do  not  quite  appreciate  your  question. 

Mr.  RiGHARDSON.  Would  not  he  be  an  accessory  after  the  fact  if  he 
participated  in  it,  and  now  when  he  received  it  back  if  it  was  an  illegal 
charge^an  unjust  one,  would  he  not  make  himself  liable? 

Mr.  Knapp.  The  offense  is  not  in  doing  the  thing,  but  in  "  know- 
inglv"  doing  it. 

Mr.  Richardson.  Then  when  he  accepted  the  rate  would  he  not 

i-o  L U 
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Mr.  Knapp.  No,  sir;  he  could  not  be  made  an  accessory  after  the 
fact  after  the  offense  was  committed,  because  he  did  not  know  at  the 
time  that  the  rate  he  paid  at  the  time  was  not  the  published  rate. 

Mr.  Wangeb.  As  I  understand  it,  the  rebate  mav  be  perfectly  justi- 
fiable  and  proper  to  correct  an  improper  charge  r       "^ 

Mr.  Knapp.  Yes,  sir;  and  it  is  often  our  experience.  These  matters 
are  adjusted  very  frequently  through  our  office,  where  there  has  been 
an  overcharge. 

Mr.  Adamson.  But  that  is  not  what  you  technically  call  a  rebate? 

Mr.  Knapp.  We  look  it  up,  and  if  it  appears  that  there  is  an  over- 
charge the  matter  is  always  adjusted. 

Mr.  Adamson.  That  is  more  a  matter  of  mistake? 

Mr.  Knapp.  Yes,  sir;  that  is  an  entirely  different  question. 

Mr.  Adamson.  If  you  are  goin^  to  invoke  the  pains  and  penalties 
of  the  criminal  law  and  quasi-criminal  law,  do  you  not  think  you  had 
better  go  at  it  under  the  rules  of  criminal  law,  and  not  be  too 
squeamish  about  what  you  do?  People  are  convicted  every  day  under 
laws  they  never  heard  and  did  not  know  existed  because  they  do 
things,  and  if  you  are  going  at  this  to  remedy  crying  evils,  had  you 
not  better  make  it  to  the  interest  of  everybody  to  look  and  find  out 
what  the  laws  provide? 

Mr.  Knapp.  I  am  obliged  to  you  for  asking  that  question.  It 
reminds  me  of  what  I  had  in  my  mind,  but  had  overlooked  so  far. 

In  a  sense  you  can,  of  course,  test  the  propriety  or  value  of  a  law 
by  what  could  possibly  be  done  under  it;  but  ordinarily  when  you  are 
dealing  with  a  subject  of  this  kind,  or  legislation  of  this  kind,  you  take 
into  account  the  ordinary  experience  of  men.  Put  it  exactly  in  the 
form,  suppose,  that  you  read  in  the  Corliss  bill,  and  the  actual  taking 
of  a  less  rate,  although  innocently  done,  would  subject  a  shipper  to  an 
indictment  and  fine;  but  do  you  think  it  would  ever  happen  that  such 
a  man  would  be  indicted  as  a  matter  of  actual  experience? 

Mr.  Mann.  It  has  happened  that  innocent  men  have  been  indicted 
and  found  guilty. 

Mr.  Knapp.  i  es,  sir;  and  as  Mr.  Adamson  remarked,  if  you  have 
an  emergency  to  deal  with,  a  permanent  and  distressful  situation  of 
affairs  to  deal  with,  perhaps  you  ought  not  to  be  too  squeamish  in 
applying  the  remedy,  because  occasionally  an  innocent  man  would  be 
punished. 

Mr.  Mann.  You  know  what  the  old  maxim  is? 

Mr.  Shaokleford.  Could  you  not  obtain  your  remedies  more  easily 
if  everyone  was  exempt  except  the  corporation  itself?  Would  not 
that  promote  the  obtaining  of  testimony  t  Let  the  shipper  be  free, 
and  tnen  there  is  no  reason  why  he  should  not  disclose  any  transaction 
regarding  an  illegal  rate,  if  nobody  except  the  corporation  itself,  the 
carrier  iteelf,  were  made  amenable  to  the  penalties.  In  our  State  we 
have  a  law  against  bribery,  and  the  man  who  gives  the  bribe  and  the 
man  who  takes  the  bribe  are  both  amenable  under  the  law,  and  neither 
one  has  any  motive  for  telling  what  has  been  done. 

In  this  matter  you  say  that  both  sides  shall  be  punished,  and  you 
shut  up  both  sides,  and  you  have  no  means  for  getting  the  testimonj^ 
of  either;  but  if  the  shipper  shall  be  liable,  but  the  carrier  alone,  you 
will  arrive  at  some  way  of  meting  out  the  punishment. 

Mr.  Knapp.  I  do  not  cure  to  take  the  time  of  the  committee  with 
any  extended  argument  on  that  question. 
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Mr.  Wanger.  Do  you  think  the  remedy  by  indictment  is  the  most 
expeditious  and  effective?  Suppose  a  corporation  was  made  liable  to 
pay,  say,  at  least  the  sum  of  $5,000  for  each  offense,  and  suppose  two 
or  three  times  the  amount  of  the  preference,  the  rebate  or  tne  refund 
granted  to  be  recovered  in  an  action  at  law,  would  not  that  be  a  far 
greater  deterrent;  would  not  the  proposition  come  right  home  to  the 
officers  of  the  corporation,  "  We  may  have  to  pay  several  hundreds 
of  thousands  of  dollars  if  this  thing  is  discovered?'' 

Mr.  Knapp.  I  think  so. 

Mr.  Adamson.  Do  you  think,  under  Judge  Shackleford's  idea,  that 
it  is  all  right  to  make  it  criminal  for  the  corporations  to  do  a  thing 
and  then  offer  inducements  to  all  the  balance  of  mankind  to  induce 
them  to  do  it?     Would  not  that  be  the  Judge's  idea? 

Mr.  Knapp.  I  must  say  that  such  a  proposition  does  not  at  the  first 
blush  strike  one  as  fair,  where  tvo  parties  are  engaged  in  a  transac- 
tion and  one  of  them  is  held  to  commit  a  crime  and  the  other  not. 

Mr.  Adamson.  If  a  thing  is  wrong,  ought  not  everybody  who  has 
anything  to  do  with  it  be  subject  to  prosecution? 

Mr.  Knapp.  Certainly,  that  is  true.  But  on  the  other  hand,  the 
wrongdoing  is  of  such  a  nature  that  the  most  effective  and  useful 
method  of  correcting  it  or  preventing  it  ought  to  be  adopted.  That 
method  may  be  by  allowing  one  of  the  parties  to  escape.  Now,  if  that 
is  the  proposition,  I  am  not  here  to  oppose  it  by  any  means. 

Mr.  Shackleford.  Not  to  punish  crime,  but  to  relieve  the  shipping 
public  from  these  evils;  that  is  the  thing  that  you  are  trying  to  ao. 

Mr.  Adamson.  You  are  talking  about  making  criminal  law,  though? 

Mr.  Knapp.  Yes,  sir. 

Mr.  Adamson.  It  ought  to  be  made  with  equality,  justice,  and  in 
accordance  with  the  tiiue-honored  rules  of  criminal  law. 

Mr.  Knapp.  I  have  assumed,  as  I  say,  that  the  law  would  remain  as 
it  is,  making  the  shipper  liable  as  well  as  the  carrier;  but  if  it  is  to 
remain  in  that  way,  tnen  I  want  the  shipper  liable  for  departing^  from 
the  rate  without  being  obliged  to  show  that  an  actual  discrimination 
in  his  favor  resulted. 

Mr.  Adamson.  It  should  result,  then,  in  making  the  shipper  liable, 
given  this  view  of  it,  that  where  you  go  and  induce  the  carrier  to  give 
a  reduced  rate  you  injure  me,  and  I liave  just  as  much  fault  to  find 
with  you  as  I  have  with  the  corporation,  and  you  are  just  as  guilty  as 
the  corporation. 

Mr.  Knapp.  Yes,  sir;  because  the  man  who  pays  the  higher  rate 
suffers  from  the  fact  that  his  business  rival  has  the  same  service  at  a 
lower  rate.  He,  in  a  sense,  is  the  real  beneficiary.  The  railroad 
simply  loses  so  much  revenue;  but  it  accepts  the  lower  rates  in  order 
to  get  the  business  at  all. 

Of  course  a  railroad  is  not  goine  to  give  a  reduction  and  suffer 
under  a  cut  rate  if  it  is  sure  to  get  the  traflic  anyway.  It  makes  that 
secret  bargain  in  order  to  get  the  business  from  some  other  road. 
The  revenue  of  the  railroad  is  depleted,  and  the  man  who  really 
profits  is  the  shipper  who  gets  the  cut  rate,  and  I  think  in  many  cir 
cumstances  the  moral  turpitude  of  the  shipper  is  greater  than  that  of 
the  carrier.  And  it  does  not  exactly  satisfy  me,  speaking  for  myself 
alone,  to  say  tliat  in  such  a  situation  some  subordinate  traflic  mana- 
gers can  be  fined,  and  the  men  who  have  put  hundreds  of  thousands  of 
dollars  in  rebates  into  their  pockets  can  not  be  rQ8ye>h&dL«    Ta^  ^o^^ 
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be  the  most  effective  way  to  deal  with  the  evil,  but  I  am  not  here  to 
advocate  it. 

The  Chairman.  Suppose  a  case  of  a  conviction  against  the  corpora- 
tion, would  you  levy  the  punishment  against  the  corporation  or 
against  the  agent  of  a  corporation  ? 

Mr.  Knapp.  I  would  do  just  as  they  do  on  the  other  side.  I  would 
make  the  corporation  liable,  and  also  its  officers  and  agents,  and  also 
the  shipper  liable,  and  also  his  officers  and  agents.  But  I  think  there 
is  much  in  keeping  them  both  in  from  this  point  of  view.  Now,  see 
what  the  actual  situation  is.  Remedies  of  tnis  kind  must  be  applied 
by  the  Federal  courts  and  the  Federal  district  attorneys*  All  that  the 
Commission  can  ever  do  is  to  furnish  information  on  which  they  shall 

Sroceed.  Now,  each  situation  therefore  ought  to  be  inquired  of  and 
ealt  with  in  reference  to  its  peculiar  circumstances,  and  when  a  case  of 
extensive  rebates  or  cut  rates  is  brought  to  the  attention  of  the  Federal 
authorities,  it  might  be  a  case  where,  in  their  judgment,  the  more 
guilty  party  was  the  shipper  and  the  one  more  easily  convicted  the 
carrier,  or  it  might  happen  that  the  more  guilty  was  the  carrier  and 
the  one  more  easily  convicted  was  the  shipper,  and  it  seems  to  me  that 
those  who  are  charged  with  the  resix)nsihility  of  enforcing  the  law 
ought  to  have  the  opportunity,  as  thev  practically  would  under  this 
proposed  law,  of  deciding  against  whicn  one  of  the  parties  they  would 
proceed. 

Mr.  Wanger.  I  imagine  it  would  not  be  very  appropriate  to  pro- 
ceed a^inst  both. 

Mr.  Knapp.  Yes,  sir;  ordinarily  you  have  probably  got  to  call  only 
one  to  prove  the  case  against  the  other,  and  when  you  call  one  and 
compel  him  to  testify,  he  goes  scot  free. 

Mr.  Wanger.  He  could  refuse  to  answer  oh  the  ground  that  he 
would  incriminate  himself. 

Mr.  Knapp.  No;  he  can  be  forced  to  testify,  and  being  forced  to 
testify,  he  is  granted  immunity.  That  has  been  taken  up  to  the 
Supreme  Court  of  the  United  States  twice,  and  we  have  got  that 
settled.  The  Commission  can  subpnena  any  person  supposed  to  have 
knowledge  of  a  wrongful  transaction  of  the  kind  we  are  now  discuss- 
ing and  compel  him  to  testif\%  and  if  he  refuses  to  answer  we  can 
^o  to  a  Federal  judge  and  get  an  order  compelling  him  to  testify,  and 
if  he  still  refuses  he  may  be  sent  to  jail;  he  can  not  excuse  himself 
any  longer,  because  the  statute  which  it  was  held  gives  him  absolute 
inununity  secures  him  his  constitutional  rights,  so  that  he  can  be  com- 
pelled to  testify.  And,  as  I  have  explained,  of  course  everybody  we 
call  is  granted  immunity,  and  it  is  a  practical  question  whether  in  a 
case  of  this  kind  the  Commission  ought  to  go  on 

Mr.  Adamson.  Do  you  mean  that  he  is  entirely  relieved  from  all 
danger  of  being  tried  and  from  the  penalties  in  that  case,  or  do  you 
mean  simply  that  that  testimony  shall  not  be  used  against  him? 

Mr.  Knapp.  That  was  the  law  originally.  That  was  no  part  of  the 
interstate-commerce  law,  but  it  was  a  law  that  had  been  on  the  statute 
books  for  many  years,  that  his  testimony  could  not  be  used  against 
him.  The  Supreme  Court  of  the  United  States  held  that  it  was  uncon- 
stitutional, that  part  of  that  statute  did  not  secure  to  him  the  immunity 
which  the  Constitution  provided  for.  If  he  was  compelled  to  testify, 
that  the  knowledge  hereby  obtained  might  furnish  clues  which  would 
lead  to  his  conviction  later  on  without  tne  use  of  that  testimony,  and 
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that  in  order  to  secure  him  his  constitutional  right  the  offense  which 
is  committed  must  be  considered  to  be  condoned  by  the  fact  that  he  is 
called. 

Mr.  Adamson.  I  do  not  remember  the  case,  but  I  would  like  to 
know  if  it  was  taken  into  consideration  the  fact  that  his  testimony 
mi^ht  tend  to  blacken  his  character 

Mr.  Knapp.  If  you  will  read  the  decision  of  the  Supreme  Court  on 
that  question  3'ou  will  find  that  very  fully  discussed.  They  said  that 
society  does  not  owe  the  duty  to  a  man,  who,  under  the  Constitution, 
refuses  to  testify  and  confesses  that  he  is  a  criminal,  to  protect  his 
reputation.  If  it  protects  his  person  and  his  pocketbook  he  has  had 
his  personal  immunity.     That  is  all  settled. 

Now,  gentlemen,  that  is  all  I  care  to  say  upon  that  branch  of  the 
case,  upon  the  defective  and  unworkable  condition  of  those  provisions 
in  the  law  which  seek  to  prevent  rate  cutting  and  secret  contracts. 
And  those  are  two  changes  which,  in  my  judgment,  ought  to  be 
promptly  made.  This  Commission  called  the  attention  of  Congress  to 
this  defect  in  the  law  directly  that  it  wft  ascertained;  pointed  it  out 
fully  in  its  reports  to  Congress,  and  has  repeatedly  done  so  since,  and 
yet,  now,  for  more  than  ten  years  we  have  l>een  waiting  for  Congress 
to  so  change  this  law  that  the  corporation,  the  carrier,  could  be  indicted 
and  punished. 

And  the  failure,  as  a  practical  question,  of  efforts  to  enforce  the 
criminal  law  is  largely  because  the  corporation  carrier  is  not  liable, 
and  the  failure,  the  inevitable  failure,  to  convict  the  shipper  results 
from  the  fact  that  he  is  not  liable  unless  you  can  show  not  only  that 
he  got  the  lower  rate,  but  that  that  lower  rate  operated  as  a  discrimi- 
nation in  his  favor  and  against  somebody  else  in  the  same  place  and 
at  the  same  time.  And  that,  practically,  you  can  not  show.  You  can 
not  show  it  certainlv  in  the  worst  class  of  cases,  where  great  aggrega- 
tions and  combinatfons  of  shippers  use  their  influence  to  get  secret 
rates  and  preferential  rates,  for  there  they  all  get  about  the  same 
thing. 

Now,  I  say  do  one  of  two  things;  either  leave  the  shipper  out 
entirely,  or  else  make  him  liable,  the  same  as  the  carrier,  if  he  know- 
ingly takes  a  rate. 

Mr.  Davis.  I  was  going  to  say,  from  my  limited  idea  of  the  crim- 
inal law,  I  understand  that  it  requires  a  good  healthy  condition  of 
public  sentiment  in  order  to  make  a  criminal  law  operative.  Now,  do 
you  not  think  that  if  you  undertake  to  make  the  shipper  a  criminal 
because  he  has  done  the  best  he  could,  that  you  are  putting  some- 
thing in  the  law  that  will  not  stand;  that  evidently  they  must  do  the 
best  thev  can  with  the  railroad,  and  that  you  will  never  get  that  law 
enforced 'if 

Mr.  Knapp.  No,  sir;  because  you  assume  that  the  shipper  has  done 
the  best  he  could,  and  that  is  the  case  of  the  infrequent  shippjM*.  The 
thousands  and  millions  of  dollars  paid  in  rebates  are  paid  to  men  who 
do  not  need  it  and  ought  not  to  have  it,  and  know  perfectly  well  that 
they  are  violating  the  law. 

jVIr.  Davis.  Suppose  some  infrequent  shipper,  who  rarely  ships  and 
does  very  little  business  that  requires  shipping,  gets  the  best  rates  that 
he  can.  Suppose  I  want  to  ship  some  boots  andfurniture  from  Wash- 
ington and  1  go  and  get  the  best  rate  that  I  can,  and  I  can  not  study 
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these  thir.gs,  1  am  made  a  criminal  because  I  have  gotten  a  rate  less 
than  the  published  rate. 

Mr.  Knapp.  I  have  said  that  I  do  not  advocate  that,  and  I  do  not 
think  it  is  the  .intention  of  the  legislative  proposal. 

Mr.  Davis.  Would  it  not  make  that  statute  practically  inoperative? 

Mr.  Knapp.  No,  sir;  I  do  not  think  it  would  make  it  inoperative. 

Mr.  Davis.  I  do  not  think  anybody  would  be  proceeded  against.  I 
do  not  think  you  could  find  a  district  attorney  wno  would  prosecute  a 
man  who  he  knew  had  innocently  and  unintentionally  gotten  a  rate 
■less  than  the  published  rate. 

Mr.  Shackleford.  He  was  not  supposing  that  that  rate  he  spoke  of 
had  been  gotten  innocently. 

Mr.  Knapp.  That  is  what  I  understood. 

Mr.  Davis.  No,  sir.  Suppose  I  knew  that  the  rate  that  I  was  get- 
ting from  Washington  to  my  home  was  not  the  published  rate,  and  I 
should  go  and  get  the  best  rate  that  I  could.  Now,  as  the  law  stands 
I  would  not  be  a  cnminal;  per  se  that  would  not  be  a  criminal  act. 
But  you  are  going  to  make  ill^riminal  by  enactment,  and  the  Ameri- 
can people  have  always  supposed  that  the  individual  not  only  ought  to 
make  the  best  terms  that  he  could  with  the  railroad,  but  that  it  would 
be  shrewd  for  him  to  do  it.  Now,  you  are  going  to  make  that  per  se 
a  crime  which  is  not  per  se  a  crime,  and  therefore  it  would  maKe  the 
law  very  unpopular. 

Mr.  Knapp.  I  do  not  think  so.  I  think  nine  hundred  and  ninety- 
nine  business  men  out  of  a  thousand  do  not  want  anybody  to  be  able 
to  get  a  secret  or  preferential  rate. 

Mr.  Davis.  One  other  question.  You  are  going  to  use  the  word 
*'  knowingly."  He  must  knowingly  violate  this  law.  The  shipper  must 
do  it.  Now,  if  that  word  were  not  there,  the  law,  as  I  understand  it 
to  exist,  would  require  it  to  be  done  knowingly  ? 

Mr.  Knapp.  I  do  not  understand  that  to  te  the  law. 

Mr.  Davis.  How  are  you  going  to  define  the  requisite  knowledge 
and  the  means  by  which  he  must  derive  his  knowledge? 

Mr.  Knapp.  That  is  a  question  of  fact  for  the  jury.  This  man 
knows  that  he  got  a  rate  not  authorized  by  the  tariff. 

Mr.  Davis,  in  order  to  make  that  operative  at  all,  vou  would  have 
to  do  it  in  this  way:  The  rate  must  be  prescribed  and  published,  and 
if  the  rates  were  prescribed  and  published  everyone  would  be  charged 
with  knowledge  of  them.  Would  you  not  have  to  do  it  that  way;  and 
if  you  did,  would  you  not  make  the  law  unpopular? 

Mr.  Knapp.  No,  sir:  I  do  not  think  so.  I  tnink  a  large  majority  of 
the  business  men  of  tne  country  are  in  favor  of  it,  in  favor  of  just 
what  I  am  advocating.  I  think  there  are  a  few,  and  they  are  the  men 
who  least  need  the  favor,  and  ought  not  to  get  it,  who  do  not  want  it  that 
way.  They  want  to  pocket  the  rebates.  It  is  not  the  rebates,  gentle- 
men; it  is  not  simply  the  thousands  and  hundreds  of  thousands  and 
millions  of  dollars  which  certain  concerns  get  out  of  the  public  tariff; 
that  is  not  what  they  are  after.  Of  course  whatever  comes  in  that  way 
comes  in  handy,  and  it  amounts  to  a  vast  balance;  but  it  is  the  com- 
mand of  the  markets  which  they  get,  because  their  traffic  is  carried 
lower  than  that  of  other  persons,  which  is  valuable  to  them. 

Mr.  Davts.  It  is  the  large  shipper  you  have  in  your  mind? 

Mr.  Knapp.  Yes,  sir.  The  small  shipper  to-day  does  not  get  any 
rebates. 
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Mr.  Davis.  Suppose  he  did  get  themt 

Mr.  E[napp.  He  can  not. 

Mr.  Davis.  Suppose  he  got  a  less  rate  at  the 

Mr.  Knapp.  He  can  not  do  it. 

Mr.  Davis.  Do  you  not  make  the  entire  shipping  public  uneasy,  do 
you  not  create  in  them  a  sort  of  uneasiness,  which  if  you  put  them 
all 

Mr.  KxAPP.  The  uneasiness  arises  from  the  suspicion  that  the  larger 
and  the  more  powerful  rival  is  getting  a  rate  which  the  smaller  man 
can  not  obtain.  You  let  the  business  men  of  this  country  understand 
that  no  combination  of  shippers,  no  matter  how  powerful  or  how 
immense  their  business  may  be,  can  get  one  mill  off  the  published 
tariff,  and  you  will  give  a  satisfaction  and  an  assurance  to  the  business 
world  that  nothing  else  can  assure. 

Mr.  Coombs.  Is  there  any  section  of  the  country  that  fe  benefited 
over  another  by  the  rebate? 

Mr.  EInapp.  That  is  not  easy  to  answer.  If  you  will  put  a  concrete 
question 

Mr.  Coombs.  I  want  to  ask  you  Questions  which  are  hard.  We  want 
the  knowledge  that  you  have,  and  1  want  to  ask  you  just  as  hard  ques- 
tions as  I  can. 

Mr.  Knapp.  Very  well.  We  were  discussing  this  question  before 
you  came  in,  and  we  were  mentioning  the  case  where  it  appeared  that 
habitually,  for  years,  the  packing  houses  on  the  Missouri  Kiverandat 
Chicago  got  very  much  lower  rates  than  the  published  tariff.  Now, 
whiit  IS  a  small  concern  at  Indianapolis  and  Cincinnati  or  Des  Moines 
or  Davenport  trying  to  do  a  little  packing-house  business  against  these 
packinnr  houses  that  have  10  cents  off  on  the  tariff?  They  have  to  pay 
the  published  tariff.  Railroad  men  do  not  give  rebates  to  the  little 
fellow. 

Mr,  Stewart.  As  a  matter  of  fact,  under  the  new  law  the  district 
attornev  would  only  look  after  the  occasional  shipper? 

Mr.  kNAPP.  I  said  in  answer  to  Mr.  Mann's  question  that  I  did  not 
think  the  district  attorney  would  ever  try  to  indict  an  incidental  and 
occasional  shipper  who  fionestly  and  inadvertently  got  a  rate  which 
proved  to  be  lower  than  the  published  tariff. 

Mr.  Stewart.  It  is  only  the  large  and  continual — ^professional — ship- 
pers who  affect  this  tariff? 

Mr.  Knapp.  Yes,  sir. 

Mr.  Coombs.  What  has  the  district  attorney  to  do  with  it? 

Mr.  Knapp.  As  a  matter  of  fact  he  has  not  had  much  to  do  hereto- 
fore, because  he  could  not  get  anjr  facts  on  which  to  proceed. 

Mr.  Coombs.  You  are  going  into  facts  now  and  not  into  the  law. 
What  would  he  have  to  do  wi&  it  provided  the  law  was  amended  as 
you  want  to  have  it  amended? 

Mr.  Knapp.  If  he  had  information  leading  him  to  believe  that  a 
given  carrier  had  granted  rebates  to  a  shipper  he  would  go  to  work 
and  investigate  to  prove  that  fact. 

Mr.  Coombs.  If  he  was  left  to  his  own  judgment  he  would  be 
affected  by  the  sentiment  of  the  particular  community? 

Mr.  Knapp.  Very  likely;  I  think  that  might  happen. 

Mr.  Stewart.  Might  he  not  be  affected  by  the  charge  of  the  judge 
and  the  judgment  of  that  particular  court? 
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Mr.  Kkapp.  This  gentleman  refers  to  whom  he  should  select  for 
indictment. 

Mr.  Coombs.  These  things  would  be  done  in  this  way.  From  ypur 
body  you  would  bring  such  information  before  the  Department  of 
Justice  as  would  result  in  instructions  to  the  district  attorney  of  some 
other  place  to  bring  proceedings.  Is  not  that  about  the  way  it  would 
be  done? 

Mr.  Knafp.  Yes,  sir;  I  suppose  practically  it  would  work  out  that 
way. 

Mr.  Coombs.  That  is  the  general  routine;  that  is  the  way  the  dis- 
trict attorneys  bring  indictments? 

Mr.  Knapp.  Certainly. 

Mr.  Coombs.  Where  there  is  a  central  body  which  has  supervision 
of  matters  the  information  upon  which  the  district  attorneys  act  comes 
before  that  body.     Is  not  that  the  rule? 

Mr.  Knapp.  1  suppose  it  is. 

Mr.  Coombs.  The  district  attorney  never  brings  originally  a  case 
relating  to  a  violation  of  the  internal-revenue  law,  for  instance;  he 
goes  by  instructions  to  bring  certain  indictments? 

Mr.  Knapp.  No;  if  the  postal  laws  or  the  import  laws  are  violated 
I  assume  that  some  Government  official  having  charge  of  the  adminis- 
tration of  those  laws  gets  hold  of  the  facts  and  goes  to  the  district 
attorney,  and  he  becomes  the  prosecutor. 

Mr.  Kighardson.  Is  it  not  your  observation  that  under  the  opera- 
tions of  the  interstate-commerce  law  for  the  past  few  years  there  has 
been  a  greater  improvement  in  the  conditions  between  the  railroads 
and  the  shipping  public? 

Mr.  Ji^NAPP.  In  what  way? 

Mr.  Richardson.  In  all  respects,  in  regard  to  rebates  and  every- 
thing else,  is  it  not  in  a  better  condition  to-day  than  ten  years  ago! 
Under  the  conservative  policy  which  has  been  pursued,  is  not  the 
relation  of  the  railroads  with  the  public  far  better  than  it  was  ten 
years  affo? 

Mr.  Knapp.  I  wish  I  could  affirm  your  view,  but  I  can  not. 

Mr.  Richardson.  Then  the  Commission  has  accomplished  very  little 
good  during  the  last  ten  years? 

Mr.  Knapp.  That  does  not  follow. 

Mr.  Richardson.  Is  there  not  an  improvement? 

Mr.  Knapp.  I  think  the  condition  is  very  much  better  than  it  would 
be  if  there  was  not  any  law  nor  any  Commission. 

The  Chairman.  The  hour  for  adjournment  has  arrived,  Mr.  Knapp 
and  if  you  will  now  suspend  you  will  have  the  stand  when  we  resume 
to-morrow. 

Mr.  E^NAPP.  Very  well. 

Thereupon,  at  12  o'clock  m.,  the  committee  adjourned  until  to-mor* 
row,  April  21, 1902,  at  10.80  o'clock  a.  m. 


Washington,  D.  C,  April «»,  190e. 

Mr.  BInapp.  Some  little  time  ago  the  Commission  arranged  for  tak- 
ing the  testimony  in  certain  cases  at  St.  Louis  and  elsewhere,  begin- 
ning on  Friday  of  this  week.  Two  of  my  associates,  Mr.  Prout}'^  and 
Mr.  Fifer,  are  going  to  attend  to  that  duty.    They  will  be  absent  for 
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at  least  a  week  for  that  reason,  and  to  accommodate  them  I  respectfully 
ask  that  they  may  be  heard  this  morning  and  that  I  miay  be  permitted 
to  defer  any  reniarks  of  my  own  until  a  subsequent  meeting  of  the 
committee. 

The  CiiAiBMAN.  That  arrangement  will  be  satisfactory  to  the  com- 
mittee. 

STATEMENT  OF  HON.  CHAELE8  A.  FROTTTT,  INTERSTATE 

COMMERCE  COMMISSIONER. 

Mr.  Chairman  and  gentlemen  of  the  committee,  as  Chairman  Knapp 
has  stated,  Governor  Fifer  and  I  are  obliged  to  leave  Washington  to- 
morrow, and  if  we  say  anything  we  will  be  compelled  to  say  it  now. 
I  had  no  desire,  and  have  no  desire,  to  address  the  committee;  but  there 
is  one  phase  of  this  question  that  my  associates  think  ought  to  be  pre- 
sented to  the  attention  of  the  committee,  and  they  desire  me  to  present  it. 

I  wish  to  say,  before  I  begin  that,  a  single  word  in  reference  to  the 
matter  which  Mr.  Knapp  discussed  yesterday,  and  that  is  the  prevent- 
ing of  the  payment  of  rebates.  He  called  your  attention  to  necessary 
amendments  to  the  ac^t  in  order  to  secure  that  end  by  criminal  enact- 
ment. That  is  not  to  my  mind  the  only  way  in  which  the  payment  of 
rebates  can  be  prevented,  nor  is  it  the  only  way  in  which  the  bill  that 
you  have  before  you,  which  is  called  the  Corliss  bill,  will  effect  that 
object. 

Certain  injunctions  have  been  asked  for  and  a  restraining  order  has 
been  granted  to  compel  carriers  between  Chicago  and  Kansas  City  to 
observe  the  published  rates.  The  effect  of  that  injunction,  if  it  is 
made  properly  and  can  be  enforced  against  the  carriers,  is  simply  to 
raise  the  tariff  rate  which  the  packer  pays  from  Kansas  City  to  Chi- 
cago 5  cents.  I  believe  that  a  more  just  way  to  reach  that  proposition 
is  not  to  compel  the  carrier  to  maintain  his  published  tariff,  but  to 
compel  the  carrier  to  publish  and  to  accord  to  all  the  world  the  lower 
tarin  which  it  has  accorded  to  the  favored  shipper. 

In  other  words,  the  only  effective  remedy,  or  one  of  the  most  effect- 
ive remedies,  which  can  be  applied  to  prevent  the  payment  of  the 
rebate  is  to  invest  some  tribunal  in  some  way  with  the  power  to  com- 
pel the  carrier  to  put  into  effect  and  maintain  in  effect,  under  certain 
circumstances  and  for  a  certain  time,  the  secret  rate,  the  lower  rate, 
which  it  has  accorded  to  the  preferred  shipper.  Any  other  remedy 
simply  results  in  making  the  rate  so  much  higner  to  the  general  public. 

Mr.  Coombs.  Excuse  me;  but  the  constitution  of  California  estab- 
lished a  railroad  commission,  and  one  of  the  provisions  of  the  consti- 
tution is  that  that  should  be  done.  This  commission  is  a  judicial  body 
or  a  quasi  judicial  body,  has  judicial  functions  under  the  constitution. 
Now  one  of  the  propositions  in  that  was  this:  That  whenever  the  rail- 
roads gave  a  rebate  or  lowered  the  rate  with  reference  to  any  person 
and  with  reference  to  any  points  that  that  should  become  the  basis  of 
all  future  regulations  and  they  never  could  thereafter  raise  those  rates. 
You  know  the  history  of  that? 

Mr.  PuouTY.  I  should  suppose  that  provision  would  clearly  be 
unconstitutional. 

Mr.  Coombs.  You  think  what? 

Mr.  Prouty.  I  should  suppose  that  that  provision  would  probably 
be  unconstitutional. 
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Mr.  CooBfBS.  Do  you  know  what  the  result  of  that  wast 

Mr.  Prouty.  No,  sir;  that  is  not  my  proposition.. 

Mr.  Coombs.  You  say  that  is  not  your  proposition! 

Mr.  Prouty.  No;  it  is  not  my  proposition  ut  all. 

Mr.  Coombs.  I  understood  it  was;  1  misunderstood  ^ou. 

Mr.  Proutt.  No;  as  you  stated,  the  law  of  California  provides  that 
if  a  railroad  allows  a  lower  rate  than  the  published  rate,  tnat  that  shall 
be  the  basis  for  all  future  time. 

Mr.  Coombs.  1  do  not  mean  to  state  it  that  way  exactly;  but  I  mean 
to  say  that  they  shall  not  raise  the  rate. 

Mr.  Prouty.  A  provision  of  that  sort  might  bankrupt  every  carrier 
in  California;  it  might  deprive  every  carrier  in  California  of  his  prop- 
erty without  due  process  of  law,  and  I  say  that  that  is  clearly  in  viola- 
tion of  the  fourteenth  amendment  to  the  Constitution  of  the  United 
States. 

The  Chairman.  Would  it  be,  if  they  had  voluntarily  fixed  that  rate 
themselves?  Would  there  not  be  a  distinction  between  a  rate  made 
permanent— simply  a  rate  that  they  had  fixed  and  made  permanent — 
and  an  arbitrary  fixing  of  a  rate  by  any  other  tribunal  that  would  be 
confiscatory  in  its  nature'^ 

Mr.  Prouty.  With  respect  to  that  particular  tribunal,  that  might  be 
so  and  might  not  be  so  held;  but  you  must  remember  that  the  rates  of 
one  carrier  necessarily  fix  the  rates  of  every  other  carrier  in  competi- 
tion with  that  carrier.  If  one  line  makes  a  rate  from  Chicago  to  New 
York,  every  other  line  makes  a  corresponding  rate  from  Chicago  to 
the  Atlantic  seaboard. 

Mr.  Richardson.  You  say  you  think  it  is  unconstitutional.  That 
would  deprive  him  of  his  property,  would  it  not? 

Mr.  Prouty.  My  own  impression  is  it  would  be  confiscatory,  but 
whether  confiscatory  or  not  it  would  be  unjust.  But  it  is  not  unjust  to 
apply  the  remedy  within  certain  limits,  because  the  railroads  must 
taKC  their  chances  on  their  competitors,  and  this  is  the  only  remedy 
that  the  railroads  themselves  have  not  applied  with  any  degree  of 
effectiveness  to  stop  rate  cutting.  Take  the  Joint  Traffic  Association. 
It  embraces  all  the  lines  which  operate  between  Chicago  and  the 
y  Atlantic  seaboard.  It  was  managed  by  a  board  of  managers.  One  of 
the  things  which  that  board  of  managers  had  power  to  ao  was  to  put. 
in  the  rate  over  all  those  lines,  and  every  line  was  obliged  to  observe 
that  rate  until  it  was  taken  out. 

When  rates  became  demoralized  the  only  way  the  traffic  association 
had  of  stopping  that  demoralization  was  to  reduce  the  rate,  and  that 
was  what  they  invariably  did.  And  Mr.  Callaway,  of  the  New  York 
Central  Railroad,  once  said  to  me — I  think  it  was  in  the  presence  of 
all  the  Commission — that  that  was  the  remedv;  that  no  rate  could  be 
maintained  that  was  radically  too  high,  and  that  you  had  to  reduce  a 
rate  to  its  proper  basis  or  below  i£  proper  basis  before  you  could 
secure  its  maintenance. 

Mr.  Richardson.  Would  it  not  have  this  effect,  also,  if  I  catch 
your  meaning  correctly  ?  As  I  understand  it,  a  railroad  that  negotiates 
for  a  rebate  of  course  does  that  secretly,  that  is  a  secret  matter;  it  is 
prompted  by  the  desire  to  take  the  freight  from  some  other  railroad. 

Mr.  Prouty.  Yes,  sir;  to  get  that  traffic. 

Mr.  Richardson.  Now,  it  intends  to  make  up  what  it  loses  by  that 
rebate  by  charging  somewhere  else.    So,  if  you  were  to  establish  the 
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rebate  as  a  standard  by  which  the  railroad  was  to  be  governed,  you 
would  right  it? 

Mr.  Prouty.  I  think  that  is  the  most  effective  way  of  righting  it. 
I  do  not  think  a  criminal  act  can  altogether  right  it,  but  I  do  not 
think  there  is  anything  that  comes  nearer  to  it  than  the  power  to  make 
a  railroad  charge  during  such  time  as  may  be  right  and  reasonable, 
and  under  such  circumstances  as  may  seem  right  and  reasonable,  the 
rate  which  it  has  accorded  to  the  favored  customer. 

Mr.  Richardson.  Does  that  not  lead  to  the  fact  that  you  must  make 
i*ates  in  some  manner  elastic? 

Mr.  Prouty.  What  do  you  mean  by  the  term  *' elastic? " 

Mr.  Richardson.  Between  two  given  points,  a  maximum  and  a 
minimum. 

Mr.  Prouty.  Do  you  mean  you  should  have  one  rate  by  one  road 
and  another  rate  by  another  road? 

Mr.  Richardson.  No. 

Mr.  Prouty.  One  rate  for  one  shipper  and  another  rate  for  another 
shipper  at  the  same  time? 

Mr.  Richardson.  Tes;  that  is  what  I  mean. 

Mr.  Prouty.  That  is  entirely  foreign  to  the  principle  of  the  act 
regulating  commerce.  The  English  court  has  held  that  under  the  pro- 
visions of  their  act,  which  is  similar  to  ours,  you  may  accord  to  a 
shipper  with  a  hundred  cars  a  day  a  better  rate  than  that  accorded  to 
a  snipper  with  only  one  car  of  tra£Bc  a  day.  We  hold  in  the  United 
States  that  that  mktter  can  not  be  taken  fnto  account;  that  the  little 
shipper,  the  little  producer  of  dressed  beef,  who  produces  one  car  of 
traffic  a  day,  or  one  car  a  moqth,  is  entitled  to  exactl}'^  the  same  rate 
on  that  car  at  the  time  he  ships  it  that  is  accorded  to  the  great  packing 
house  that  gives  a  hundred  cars  a  day.  There  is  an  inconsistency,  and 
if  you  regard  a  railroad  as  a  business  proposition  simply,  which  goes 
into  the  market  and  buys  and  sells  its  products,  you  can  not  defend 
that  provision  of  the  law.  But  the  theory  of  this  is  that  the  railroad  is 
a  public  servant,  and  it  ought  to  accord  to  all  shippers  alike  the  same 
rates. 

Mr.  Richardson.  Can  not  you  go  a  step  further  and  say  it  performs 
a  Government  function? 

Mr.  Prouty.  I  think  so. 

Mr.  Richardson.  And  it  must  be  held  to  perform  those  functions 
just  as  the  Government  does? 

Mr.  Prouty.  1  think  so.  Everybody  does  not  agree  with  me  there, 
but  that  is  my  idea. 

Now,  one  tning  in  reference  to  one  question  asked  Mr.  Knapp  yes- 
terday, and  that  question  was  this:  Mr.  Knapp  stated  that  the  Inter- 
state Commerce  Commission  had  obtained  testimony  in  Chicago  last 
January,  and  I  think  last  December,  showing  that  rebates  had  been 
paid  by  certain  railroads  and  to  certain  shippers,  and  the  question  was, 
Why  had  not  these  railroads  been  punished,  and  why  had  not  these 
shippers  been  punished  ? 

1  want  you  gentlemen  to  distinctly  understand  what  the  Commission 
can  do  in  that  case  and  exactly  what  it  can  not  do. 

All  the  Commission  can  do  under  the  law  as  it  stands  is  to  employ 
an  attorney  and  request  the  Attorney-General  and  the  district  attor- 
neys in  the  different  districts  of  the  United  States  to  prosecute  these 
oflfenses.     We  took  this  testimony;  we  employed  an  attorney  whom. 
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we  believed  to  be  a  very  competent  one;  we  sent  the  testimony  to 
the  district  attorneys  in  various  districts  where  the  offenses  were 
committed,  and  we  sent  it  to  the  Attorney-General  of  the  United 
States. 

Now,  that,  gentlemen,  is  all  the  Interstate  Commerce  Commission 
can  do.  I  do  not  know  who  will  be  convicted,  1  do  not  know  whether 
anybody  will  be  convicted,  I  doubt  very  much  whether  anybody  under 
this  law  as  it  stands  can  be  convicted,  but  that  is  all  that  the  Inter- 
state Commerce  Commission  can  do  in  the  premises. 

Mr.  Mann.  Has  that  matter  been  taken  up  before  the  Federal  grand 
jury  at  Chicago  or  elsewhere? 

Mr.  Pbouty.  I  do  not  think  it  has  yet;  but,  as  I  have  said,  that  is  a 
thing  we  have  no  control  or  jurisdiction  over.  We  have  instinicted 
our  attorney  to  proceed  with  all  possible  diligence  and  I  suppose  he 
will  do  so.  But  he  is  subject  to  tne  control  of  the  Attorney -General 
of  the  United  States. 

Mr.  Mann.  Do  you  think  they  would  proceed  with  any  more  dili- 
gence if  you  would  give  them  a  little  more  law? 

Mr.  Prouty.  No,  1  do  not;  but  I  think  the  amendment  Mr.  Knapp 
spoke  for  yesterday  would  be  a  little  different  kind  of  law  which  could 
be  used  to  prevent  the  payment  of  those  rebates.  We  can  prove  that 
every  railroad  operating  between  Kansas  City  and  Chicago  has  paid 
those  rebates.  We  can  show,  and  the  testimony  shows,  that  in  certain 
cases  they  paid,  I  will  say  for  a  case,  500  different  shipments. 

That  can  be  proven,  if  this  law  absolutely  provides  that  the  corpo- 
ration is  subject  to  a  fine  of  not  less  than  $500  for  the  forfeiture  for 
every  shipment  made  at  the  reduced  rate,  if  that  was  the  law,  I  do  not 
think  the  shipment  would  ever  be  made  at  the  reduced  rate,  because  I 
do  not  think  the  railroad  would  dare  take  this  chance;  and  if  it  did 
take  this  chance  I  think  it  could  be  fined  in  a  substantial  way  and  that 
the  thing  could  be  stopped,  at  least  in  a  measure. 

Mr.  Mann.  Your  position,  then,  is  that  if  a  rate  is  fixed  by  the  Cx)m 
mission,  say,  for  two  years,  that  a  railroad  company  which  is  willing 
to  make  a  lower  rate  shall  not  be  permitted  to  ao  so  at  the  risk  of  a 
penalty  of  $5,000  for  each  time  it  transports  at  the  lower  rate? 

Mr.  Prouty.  My  position  is  this:  The  law  requires  every  carrier  to 
publish  whatever  rate  it  makes.  If  the  Santa  Fe  Company  desires  to 
make  a  lower  rate  than  28^  cents,  it  can  publish  that  rate  and  put  it 
into  effect.  This  law  says  it  shall  not  put  that  rate  into  effect  unless 
it  does  publish  it.  My  position  is  that  it  should  simply  be  compelled 
to  comply  with  this  law  or  that  the  law  should  be  amended. 

Mr.  Mann.  This  bill  provides  that  the  Commission  shall  fix  the  rate 
and  that  that  rate  shall  remain  operative  for  two  years. 

Mr.  Prouty.  This  bill — I  have  not  read  the  bill,  so  it  is  a  little 
reckless  for  me  to  sajr  what  it  provides 

Mr.  Mann.  Then  it  seems  the  Interstate  Commerce  Commissioners 
have  not  taken  the  opportunity  to  read  the  bill 

Mr.  Prouty.  Ordinarily  when  a  bill  has  been  referred  to  this  com- 
mittee a  copy  of  it  has  been  sent  to  the  Interstate  Commerce  Commis- 
sion with  the  request  that  the  Commission  read  it  and  with  the  request 
that  it  (the  Commission)  come  before  this  committee  and  present  its 
views  on  the  measure.  That  was  not  done  in  this  case.  We  were 
invited  the  other  morning  to  appear  here,  and  we  came  here  in  obedi- 
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enoe  to  that  inyitation.  The  chairman  said  yesterday  that  you  had 
several  bills  before  you  for  consideration. 

I  do  not  know  that  we  are  speaking  to  any  particular  bill.  We  are 
speaking  to  the  general  proposition  of  railroad  regulation,  as  I  under- 
stand it.  But  I  suppose  I  do  know,  in  a  general  way,  what  the  Corliss  bill 
is,  because  I  suspect  that  1  did  read  the  bill  upon  which  it  is  founded. 
I  do  not  think  the  Corliss  bill  does  exactly  what  you  said.  I  think  the 
Corliss  bill  does  this:  If  a  man  claims  a  rate  is  high,  or  is  wrong,  he 
makes  his  complaint  to  the  Commission.  If  the  Commission,  after  a  hear- 
ing of  that  case,  after  taking  testimony  and  hearing  all  that  is  to  be  said 
in  the  case,  sitting  as  a  board  of  arbitration,  comes  to  the  conclusion 
that  that  rate  is  high,  then  it  may  order  the  carriers  to  make  a  lower 
rate  for  the  future,  which  shall  be  operative  for  two  years,  or  not  to 
exceed  two  years.  That  order  of  the  Commission  is  subject  in  all 
cases  to  review  in  Federal  courts. 

Mr.  Richardson.  The  order  is  not  suspended,  however,  while  you 
are  taking  it  to  the  Federal  courts  for  review? 

The  Chaikman.  I  want  to  interrupt  you  one  moment,  right  here. 

Mr.  PROUxr.  Certainly. 

The  Chairman.  I  think  the  statement  you  have  just  made  is  an 
unfair  one.  Some  days  ago  I  directed  the  clerk  of  tnis  committee  in 
person  to  go  to  the  chairman  of  your  Commission  and  present  the 
compliments  of  this  committee  and  suggest  that  these  hearings  were 
in  progress  and  that  we  would  be  glad  to  hear  from  the  Commission. 
1  learned  afterwards,  incidentally,  from  a  member  of  the  committee, 
that  that  had  been  regarded  as  offensive  to  the  Commission.  I  then 
wrote  to  the  Commission  as  politelv  as  I  knew  how,  asking  that  they 
would  appear  here.  The  reason  why  no  bill  was  sent  was  because  of 
the  supposition,  I  suppose  in  the  minds  of  every  member  of  this  com- 
mittee, given  to  us  tnrough  the  newspapers  and  otherwise,  that  this 
was  a  bill  prepared  by  the  Commission.  It  was  certainly  not  for  any 
purpose  of  affronting  the  gentlemen  that  compose  that  Commission, 
for  whom  1  have,  for  whom  every  one  of  us  have,  I  think,  the  highest 
respect. 

I  know  I  speak  for  myself  in  that  way;  and  for  some  of  the  mem- 
bers of  the  Commission,  those  I  know,  I  have  the  warmest  friendship, 
and  I  can  not  but  think  that  your  remark  was  a  gratuitous  one  and 
entirely  undeserved  by  this  committee. 

Mr.  Prouty.  I  intended  that  remark  in  no  spirit  of  criticism  to  the 
committee  or  to  any  member  of  the  committee.  I  was  asked  by  a 
member  of  this  committee  if  I  had  read  this  Corliss  bill,  and  I  told 
him  I  had  not,  and  I  told  him  why. 

The  Chairman.  As  I  understand  it,  inferring  that  the  reason  why 
you  bad  not  done  it  was  because  an  indignity  had  been  put  on  the 
Commission. 

Mr.  Prodtt.  No;  I  do  not  so  intend  to  say  and  I  do  not  so  think. 
I  simply  stated  the  fact  that  hitherto — before  this  session — whenever 
bills  of  this  kind  have  been  introduced,  either  in  the  House  or  in  the 
Senate,  it  has  been  the  uniform  custom  to  refer  those  bills  to  the  Inter- 
state Commerce  Commission.  This  year  that  has  not  been  done.  Now, 
why  it  has  not  been  done  I  do  not  know. 

The  Chairman.  I  think  there  are  three  members  of  that  Commission 
that  would  not  accuse  me  of  any  disrespect.    Two  of  the  gentlemen 
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on  that  Commission  I  have  not  the  honor  of  the  intimate  acquaintance 
with  that  I  have  with  the  other  three. 

Mr.  Prouty.  I  certainly  should  not,  for  I  have  no  reason  to.  I 
stated  the  fact  as  it  existed,  for  the  reason  of  another  fact  which  Mr. 
Mann  seemed  to  think  as  improper  on  my  parL 

Mr.  Mann.  I  do  not  think  anything  you  have  said  is  improper. 

Mr.  Richardson.  Now,  the  last  question  I  asked  you. 

Mr.  Prouty.  I  have  forgotten  what  it  was. 

Mr.  Richardson.  The  question  was:  When  the  Commission  fixed 
the  rate  and  the  railroad  wanted  it  reviewed  by  the  Federal  court,  that 
your  order  fixing  the  rate  was  not  suspended  at  all  but  continuM  to  go 
on.    You  favor  that,  do  you? 

Mr.  Prouty.  I  do  not  know  what  the  provision  in  that  respect  in 
the  Corliss  bill  is. 

Mr.  Richardson.  That  is  the  provision  in  the  Corliss  bill. 

Mr.  Prouty.  You  say  pending  the  review  of  the  court  the  order  is 
enforced  ? 

Mr.  Richardson.  That  the  order  is  enforced  pending  the  review  of 
the  court,  yes;  and  then  if  the  railroad  takes  it  to  the  Supreme  Court 
of  the  United  States,  the  order  still  goes  on  for  two  years;  the  two 
years  may  expire  before  the  Supreme  Court  passes  on  it;  that  is  the 
eflfect  of  the  (jorliss  bill. 

Mr.  Prouty.  1  had  expected  that  any  bill  which  passes  would  con- 
tain the  provision  allowing  the  court  in  its  discretion  in  all  cases  to 
suspend  the  effect  of  the  order  j)ending  proceedings  in  review.  Now, 
just  what  the  provision  of  this  bill  may  be  I  do  not  know. 

Mr.  Richardson.  That  is  different  from  the  Corliss  bill. 

Mr.  Prouty.  That  is  the  provision  that  I  have  expected  would  be 
incorporated  in  any  bill  that  might  be  reported  by  this  committee  or 
that  might  be  passed  by  Congress. 

Mr.  Richardson.  In  other  words,  the  effect  of  your  position^  if  I 
understand  it,  is  to  give  full  effect  to  the  appeal;  that  is,  while  the 
appeal  is  pending  your  order  fixing  the  rate  is  suspended  too? 

Mr.  Prouty.  rJot  necessarily;  it  rests  in  the  discretion  of  the  court 
to  say  whether  it  shall  or  whether  it  shall  not  be  suspended.  That  is 
a  matter  which  I  did  not  intend  to  speak  about  this  morning,  and 
which  more  properly  falls  within  the  province  of  somebody  else, 
probably.  But  it  is  here,  That  the  only  wav  shippers  can  obtain 
relief  ordinarily  is  by  putting  in  effect  the  order  of  the  Commission. 

Now,  if  a  community  comes  to  the  Commission  and  makes  its  com- 
plaint, and  that  complaint  is  heard  and  the  Commission  decides  that  it 
IS  well  taken  and  that  community  is  wronged,  one  of  two  things  must 
happen.  Unless  that  order  goes  into  effect  the  community  continues 
to  DC  wronged  and  it  has  no  redress.  If  it  goes  into  effect  and  is 
wrong,  the  railroad  is  wronged  and  it  has  no  redress.  In  other  words, 
somebody  must  suffer.  Ana  the  question  is,  if  a  competent  tribunal 
has  heard  the  case  as  an  arbitrator  and  decided  that  question,  why  the 
decision  of  that  tribunal  ought  not  to  remain  effective  pending  a  review 
of  that  Question  in  a  court.     That  is  the  proposition. 

Mr.  Mann.  Would  it  be  competent  for  the  Chicago  Board  of  Trade, 
for  instance,  to  file  a  complaint  under  a  provision  of  this  sort^  alleging 
that  the  freight  rates  between  Chicago  and  the  seaboard  are  too  high, 
and  have  the  Couuiiission  fix  freight  rates  on  everything?  Can  tnat 
be  done,  if  it  had  the  power,  under  one  complaint) 
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Mr.  Proutt.  1  suppose  if  all  freight  rates  were  involved  in  one 
complaint,  that  the  Commission  might  fix  the  freight  rates  on  every- 
thing as  you  suggest. 

Mr.  Manx.  Then  under  this  section  of  the  bill  making  a  provision 
for  a  cutting  of  the  rates  it  would  be  impossible  for  a  railroad  com- 
pany, without  permission  of  the  Commission,  to  make  a  lower  rate 
until  two  years  had  elapsed} 

Mr.  Prouty.  No;  the  railroad  company  is  at  liberty  to  reduce  the 
rate  at  any  time. 

Mr.  Mann.  If  the  Commission  can  fix  a  rate  and  order  the  railroad 
company  to  adopt  that  for  two  years,  how  can  the  railroad  company 
reduce  the  rate  in  the  meantime? 

Mr.  Proutt.  The  rate  which  the  Commission  fixes  is  exactly  like 
the  rate  the  Illinois  commission  fixes  or  the  Iowa  commission  fixes. 
It  is  a  maximum  rate. 

Mr.  Mann.  Ah,  no;  but  that  is  exactly  what  we  want  to  find  out. 
In  considering  the  bills  we  have  had  before  we  have  questioned  ship- 
pers, and  the^  have  not  talked  about  a  maximum  rate;  they  have 
talked  about  fixing  a  rate  in  order  to  prevent  the  cutting  of  the  rate. 
What  is  the  idea  of  the  Commission,  that  you  would  fix  a  maximum 
rate? 

Mr.  Proutt.  Yes. 

Mr.  Mann.  And  that  the  railroad  can  make  a  rate  below  that? 

Mr.  Proutt.  Yes;  if  they  will  publish  the  rate. 

Mr.  Coombs.  That  is,  it  must  be  uniform? 

Mr.  Proutt.  Yes;  uniform  to  everybody. 

Mr.  Mann.  Then  you  do  not  think  you  ought  to  have  the  power  to 
say  what  is  a  reasonable  rate  and  determine  that  that  rate  shall  be 
enforced,  but  simply  that  you  shall  have  power  to  say  what  shall  be 
a  reasonable  maximum  rate? 

Mr.  Prouty.  When  the  reasonableness  of  the  rate  is  called  in  ques- 
v/tion,  that  is  the  only  power  the  Commission  should  have.  There  are 
certain  cases  where  discrimination  is  alleged  where  it  might  be  neces- 
sary to  determine  maximum  and  minimum  rates. 

Mr.  Mann.  Discrimination  is  alleged  everywhere. 

Mr.  Proutt.  Not  that  kind  of  discrimination.  The  Commission 
should  have  power,  might  have  power,  or  would  have  power  under 
this  bill,  to  d!etermine  the  differential  between  New  York  and  Phila- 
delphia, and  that  differential  must  be  observed. 

Mr.  Mann.  The  only  way  you  could  determine  that  under  any  bill 
we  have  had  here  is  by  fixing  the  rate  absolutely.  Here  are  Chicago 
and  Kansas  City,  for  instance.  You  are  not  permitted  under  this  bill 
to  say  what  the  differential  shall  be. 

Mr.  Proutt.  That  is  what  we  say. 

Mr.  Mann.  But  I  say  that  you  are  not  permitted  under  any  bill  that 
we  have  had  here  to  say  what  the  differential  shall  be,  but  you  must 
say  what  the  rate  shall  be. 

Mr.  Proutt.  As  I  have  said,  I  have  not  read  that  bill.  I  know  gen- 
erally about  a  great  many  bills  which  the  Commission  would  favor. 
I  have  never  favored  a  bill,  and  I  do  not  think  it  time  of  this  bill, 
which  does  not  permit  the  Commission  to  fix  a  differential,  because 
that  is  the  only  thing  the  Commission  is  called  upon  to  do 

Mr.  Mann.  I  say  the  only  way  you  can  fix  the  differential  i^  by 
fixing  the  rate. 


224  INTXBSTATB-GOMMKBOB   LAW. 

Mr.  Proutt.  1  understand  that  we  mi^ht  fix  the  differential  directly, 
just  as  we  would  fix  classification,  and  let  the  railroads  fix  the  rates. 
There  was  a  great  discussion  between  New  York  and  Philadelphia  and 
Boston  some  years  ago  as  to  what  the  differential  between  those  three 
cities  should  be.  The  railroad  referred  that  to  a  board  of  arbitration, 
of  which  Mr.  Thurman  was  one  member,  and  I  think  the  chairman 
was  a  member;  and  that  board  of  arbitrators  fixed  the  differential 
between  those  places.  Under  this  bill,  as  I  understand  it.  the  Cora- 
mission  would  act  in  exactly  that  way;  it  would  fix  the  aifferential 
and  the  railroad  would  fix  the  rates. 

Mr.  Corliss.  And  the  railroad  has  an  immediate  relief  by  applying 
to  the  court  to  prevent  enforcements  of  the  order  of  the  C)ommission 
under  this  bill. 

Mr.  Prouty.  Certainly. 

Mr.  Corliss.  So  it  is  not  an  arbitrary  adjudication  of  the  Commis- 
sion for  two  years. without  power  to  immediately  appeal  to  the  courts? 

Mr.  Prouty.  I  have  never  advocated  giving  to  tne  Commission  any 
power  over  a  rate  which  could  not  be  reviewed  in  the  Federal  court; 
m  the  circuit  court  first,  in  the  circuit  court  of  appeals  next,  and  the 
Supreme  Court  of  the  United  States  finally.  Ana  my  position  is  that 
if  those  tribunals  all  affirm  that  the  rate  is  unreasonable  it  ought  to 
be  made  right. 

Mr.  Mann.  The  bill  here  says  that  you  should  have  the  power  to 
fix  the  relation  of  rates. 

Mr.  Prouty.  That  is  a  differential. 

Mr.  Mann.  That  is  what  you  mean  by  a  differential! 

Mr.  Prouty.  Certainly. 

Mr.  Mann  (reading): 

In  case  of  ordering  a  change  in  the  relation  of  rates,  if  it  shall  become  neoeeeary, 
in  order  to  establish  or  maintain  a  just  relation  thereof,  to  prescribe  the  rate  or  rates 
to  be  observed  by  either  or  all  of  the  parties  concerned  therein,  it  shall  be  its  duty 
so  to  do;  and  when  a  rate  involved  in  any  case  is  a  joint  rate  it  shall  further  deter- 
mine the  proportions,  etc. 

You  think  that  would  give  you  the  power  to  say  how  much  more 
should  be  charged  from  Chicago  to  New  York  than  from  Kansas  City 
to  New  York? 

Mr.  Prouty.  Yes;  it  might. 

Mr.  Mann.  How  much  less  I 

Mr.  Prouty.  It  might. 

Mr.  Mann.  "It  might;"  of  course  it  might.     But  would  it? 

Mr.  Prouty.  Yes;  I  think  it  would.  That  power  has  to  be  exer- 
cised by  somebody.  As  I  say,  it  is  now  exercised  by  boards  of  arbi- 
trators selected  by  the  railroads. 

Mr.  Mann.  Then,  if  the  railroad  companies  concluded  that  they 
ought  to  reduce  the  rate  from  Kansas  City  they  would  not  have  the 
power  to  do  so  at  all? 

Mr.  Prouty.  They  must  reduce  the  rate  from  Kansas  City  and  Chi- 
cago at  the  same  time,  and  that  is  done  now;  that  is  done  to-day.  The 
rate  to-day  between  New  York  and  Kansas  City  and  Chicago  and  St. 
Louis  were  all  made  on  a  certain  differential  basis.  When  that  rate 
<o  one  point  is  reduced,  the  rate  to  every  other  point  is  correspond- 
ingly reduced. 

Mr.  Mann.  Then  you  think  the  Commission  should  be  authorized 
to  determine  absolutely  how  much  more  in  every  case  shall  be  charged 
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from  Kansas  City  than  from  Chicago,  or  from  Minneapolis  than  from 
Chicago,  or  from  O^den  than  from  Chicago? 

Mr.  PROurr.  I  think  that  some  public  tribunal,  to  whom  the  people 
can  apply  as  well  as  the  railroads,  should  determine  that  question, 
which  IS  now  determined  by  boards  of  arbitration  selected  exclusively 
by  the  railroads.  In  other  words,  I  think  the  Government  should 
create  a  board  of  arbitration  instead  of  the  railroads  creating  that 
board  to  determine  those  questions. 

Mr.  Stewart.  Do  you  not  think  the  difficulty  would  be  this:  That 
the  Commission  should  take  the  initiative  and  relegate  ttie  railroads 
to  the  courts  for  revision? 
,J        Mr.  Proutt.  No,  sir;  I  do  not  think  -so.    My  own  view  is  that  the 
rates  should  be  fixed  in  all  cases  by  the  railroad  company. 

Mr.  Stewart.  Are  you  not  begging  the  question  when  you  say  that 
the  rates  should  be  fixed  by  the  railroad  company,  and  that  when  they 
make  the  rebate  that  should  be  fixed;  are  not  they  always  escaping 
those  propositions  and  making  a  secret  rate? 

Mr.  Prouty.  The  secret  rate  and  the  published  rate  are  two  differ- 
ent things. 

Mr.  Stewart.  You  want  them  to  publish  their  secret  rates? 

Mr.  Proutt.  We  want  them  to  publish  any  favored  rate  they  give 
anybody. 

Mr.  Stewart.  Is  not  that  the  thing  they  are  avoiding;  is  not  that 
the  vice  in  the  whole  proposition?  How  are  ^ou  going  to  force  them 
to  publish  those  preferred  rates  they  give  to  individuals?  That  is  the 
vice  of  the  whole  proposition. 

Mr.  Prouty.  Tney  publish  between  Chicago  and  Kansas  City  a  rate 
of  22i  cents  on  dressed  meats.  They  eive  to  some  favored  shipper  a 
rate  of  18i  cents.  Now,  then,  I  would  have  somebody  invested  with 
power  to  order  them  to  publish  a  rate  of  18i  cents. 

Mr.  Stewart.  That  is  the  proposition  they  are  dodging  and  will 
continue  to  dodge. 

Mr.  Proutt.  Suppose  you  publish  a  rate  of  18i  cents,  will  they 
reduce  that? 

Mr.  Stewart.  In  secret,  yes. 

Mr.  Proutt.  They  will  soon  come  to  a  point  where  they  won't  do  it. 

Mr.  Stewart.  How  are  you  going  to  force  them  to  that  low  point? 

Mr.  Prouty.  They  force  themselves;  they  select  the  rates.  If  a 
railroad  company  publishes  a  rate  of  22  cents  and  makes  a  rate  of  18 
cents  to  a  favored  shipper,  let  them  publish  the  18-cent  rate.  If  they 
publish  18  cents  as  a  rate  and  then  make  a  rate  of  15  cents  to  a  fitvored 
shipper,  let  them  publish  15  cents  as  a  rate. 

Mr.  Stewart.  Suppose  they  do  not  do  it 

Mr.  Proutt.  How  are  you  going  to  compel  them  to,  you  mean! 

Mr.  Stewart.  Yes;  that  is  the  idea. 

Mr.  Proutt.  If  this  Commission  makes  an  order  to  the  railroad 
company  that  it  publish  a  rate  of  15  cents,  it  can  be  enforced  in  two 
wavs. 

Mr.  Stewart.  How  are  vou  going  to  find  out  that  they  are  giving 
this  secret  rate  of  15  cents? 

Mr.  Proutt.  Well,  that  is  the  difficult  proposition 

Mr.  Stewart.  That  is  the  proposition  we  have  to  meet. 

Mr.  Proutt.  But  you  San  nnd  it  out  with  sufficient  certainty  for  thib 
purpose,  although  you  might  not  be  able  to  find  it  Ot^  ^V^  ^nqS&ss^\^ 
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certainty  to  convict  somebody  under  a  criminal  act.  The  attorney  of 
one  of  the  great  railroad  systems  of  the  United  States  said  to  me  the 
other  day:  "I  have  about  got  around  to  a  point  where  I  want  the 
Commission  to  make  the  rates."  1  said,  "Why?"  He  said,  "Because 
if  you  did  I  think  they  would  be  better  observed  by  the  railroads  than 
when  made  by  the  railroads  themselves."  But  while  there  is  consid 
erable  to  be  said  on  that  proposition,  while  a  majority  of  the  States 
from  which  this  committee  come  do  substantially  praseribe  nulroad 
rates,  I  can  not  believe  tliat  in  those  States  the  Interstate  Commerce 
Commission  ought  to  be  charged  with  the  duty  of  fixing  the  rates. 
Although  the  earner  is  a  quasi-public  corporation  it  is  a  private  cor- 
poration. 

Mr.  Stewart.  But  when  we  have  ascertained  by  experience  that 
they  will  not  do  it  fairly  then  ought  there  not  to  be  a  power  that  will 
force  them  to  fairness? 

Mr.  Proutt.  I  have  given  my  opinion  on  that. 

The  Chairman.  You  were  about  to  give  the  two  remedies. 

Mr.  Prouty.  The  first  remedy  is  to  provide  a  penalty,  as  you  do  in 
Blinois.  If  the  railroad  does  not  observe  the  order  it  is  subject  to  a 
penalty,  and  that  penalty  is  made  large  enoueh  so  that  rather  than 
incur  the  penalty  the  railroad  will  observe  tne  order.  The  second 
remedy  is  by  an  application  to  the  court  allowing  the  court  to  enforce 
the  order  by  a  mandatory  remedy. 

Mr.  Stewart.  Do  vou  think  a  railroad  company  would  care  a  con- 
tinental for  a  fine  of  $5,000;  would  that  deter  them? 

Mr.  Proutt.  A  fine  of  $5,000  against  a  railroad  company  amounts 
to  nothing;  but  a  fine  of  $5,000  imposed  against  each  offense  amounts 
to  a  good  deal. 

Mr.  Adamson.  Suppose  you  also  provide  that  from  the  day  the 
published  rate  goes  into  effect  each  shipper  may  for  all  time  recover 
from  the  railroad  company  for  the  expenses  charged  over  the  lowest 
rate  charged  for  the  day  he  ships? 

Mr.  Prouty.  Well,  Mr.  Representative,  that  remedy  has  been  con- 
sidered. There  are  a  great  many  other  remedies  of  that  sort.  I  do 
not  think  any  of  them  are  entirely  fair.  I  do  nqt  think  any  of  them 
are  entirely  adequate.  I  think  there  is  an  adequate  remedy  and  a  fair 
remedy,  and  that  that  ou^ht  te  be  applied. 

Mr.  Adamson.  They  might  help  a  little? 

Mr.  Proutt.  Possible  tnose  would  help. 

Mr.  Corliss.  It  would  be  a  good  thing  for  the  lawyers? 

Mr.  Proutt.  Yes. 

Mr.  Adamson.  If  a  man  thinks  enough  of  a  case  to  pay  a  lawyer  to 
go  after  it  he  can  find  him  if  it  is  meritorious. 

Mr.  Prouty.  I  wanted  te  say  one  thing  more  in  reference  to  the 
chairman's  testimony,  and  that  was  this:  The  statement  has  been  made 
a  great  many  times  that  this  law  is  all  right  enough  as  it  stands;  that 
the  Interstate  Commerce  Commission  is  to  blame  for  not  having 
enforced  this  law  Now,  it  is  the  privilege  of  every  American  citizen 
when  he  is  accused  of  a  crime  or  dereliction  of  duty  to  be  confronted 
with  the  specifications  of  the  charge  and  with  the  witnesses  to  prove 
it,  and,  as  a  member  of  the  Intei'state  Commerce  Commission — my 
associates  can  say  what  they  want  to — if  the^  charge  is  made  here  that 
the  Commission  nas  not  done  its  duty  in  enforcing  this  law,  1  hope 
jou  will  ask  of  the  witnesses  in  what  respect;  ana  I  hope  you  will 
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allow  me  to  come  here  and  show  you  what  I  can  in  respect  to  any 
transaction  that  may  be  referred  to. 

1  am  not  conscious,  since  I  have  been  on  the  Interstate  Commerce 
Commerce,  in  the  five  years  1  have  been  there,  that  I  have  ever  omitted 
I  to  do  anything  in  my  power  to  enforce  the  act  to  regulate  commerce; 
and  you  gentlemen  can  not  give  this  country  a  better  service  than  to 
give  attention  to  the  powers  of  the  Interstate  Commerce  Commission 
in  that  respect. 

This  law  has  been  in  effect  over  fifteen  years,  and  it  has  produced  in 
no  material  degree  the  thing  which  it  was  intended  to  produce.  If  the 
1  fault  is  with  the  Commission  who  are  administrating  that  law  the 
people  ought  to  know  it.  The  law  provides  that  a  Commissioner  may 
be  removed  for  incompetency,  and  lam  inclined  to  think  that  we  have 
somebody  at  the  White  House  now  who  would  enforce  that  part  of 
J  the  law.  If  this  Commission  is  incompetent,  it  should  be  removed. 
If  the  trouble  is  with  this  law,  if  no  commission,  competent  or  incom- 
petent, can  enforce  this  law,  then  the  law  should  be  amended;  and  it 
IS  your  duty  to  find  out  whether  the  Commission  is  or  is  not  compe- 
tent, whether  it  has  or  has  not  neglected  to  enforce  the  provisions  of 
this  law. 

Now,  when  somebody  appears  here  and  says  that  the  Interstate 
Commerce  Commission  nas  not  done  its  duty,  he  ought  to  be  required 
in  public — not  in  private — to  say  in  what  respect  is  the  shortage  of 
dutv,  and  then  allow  us  to  meet  tnat  claim. 

Isow,  I  have  already  taken  up  so  much  time  in  answering  these  ques- 
tions that  I  do  not  know  that  I  ought  to  undertake  to  say  what  I 
intended  to  this  morning.     There  are  certain  questions  of  evils  which 
this  bill  seeks  to  remedy.     One  evil  is  the  payment  of  the  rebate,  the^ 
^     departure  from  the  published  rates.     Another  evil  is  discrimination  in 
/     the  published  rates.     There  are  to-day  the  grossest  discriminations  in 
^     the  published  rates  in  favor  of  the  Standard  Oil  Company.     Another 
eivil  is  of  too  high  a  rate.     My  own  belief  is,  and  has  been,  that  the 
great  danger  is  a  rate  absolutely  too  high.     I  do  not  want  to  belittle 
the  evil  of  discrimination;  it  is  the  sore  spot,  it  is  the  thing  which 
hurts  to-day,  but  it  is  temporary  in  Its  effects  and  the  other  tning  is 

rjrmanent  in  its  effect,  and  if  you  will  indulge  me  for  fifteen  minutes 
want  to  present,  rather  than  discuss  the  details  of  this  bill,  my  idea 
on  that  subject.  , 

In  order  to  do  that,  I  want  you  gentlemen  to  consider  for  half  a 
minute  what  railroad  competition  is.  You  are  told  that  we  ought  to 
rely  on  railroad  competition  to  regulate  the  rates  of  this  country  or  to 
secure  a  suflSciently  low  rate.  What  is  railroad  competition  under  the 
act  to  regulate  commerce? 

I  will  take  two  points  that  you  gentlemen  are  all  familiar  with.  Mr. 
Mann  seems  to  be  very  much  interested  in  this  subject,  and  so  we  will 
take  Chicago  as  one  point  and  Omaha  as  another  point.  We  will  say 
there  are  three  (as  a  matter  of  fact,  1  think  there  are  four  lines  now) 
railroads  competing  for  business  from  Omaha  to  Chicago.  The  art 
regulating  commerce  provides  that  the  rate,  those  companies  charge 
shall  be  a  published  rate  open  to  all  shippers  alike.  These  three  rail- 
roads all  have  business.  How  do  they  compete  for  it?  One  railroad 
may  offer  a  better  facility  than  another  railroad,  but  the  pi'actical  way, 
the  only  way  in  actual  railroad  competition,  is  to  offer  to  one  shipper 
a  lower  rate  than  is  offered  by  his  competitor.    Supi^^^  iVi<^x^^x<^*^^ 
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competes  under  the  law — not  secretly  and  in  violation  of  the  law,  as 
they  do  to-day,  but  competes  openly — it  observes  this  law,  and  puts 
in  effect  a  published  rate  by  one  of  those  lines  between  Chicago  and 
Omaha.  What  happens?  Every  other  line  has  to  meet  that;  the  pub- 
lished mte  must  be  the  same  between  all  three  lines.  And  what  effect 
does  that  produce  on  these  three  railroad  companies?  Have  you 
increased  tne  business?     Very  little,  if  at  all. 

I  do  not  mean  to  say  that  a  special  rate  may  not  build  up  some 
industry.  I  do  not  mean  to  say  that  railroad  rates  may  not  contribute 
to  the  general  prosperity  and  in  this  way  add  to  the  traffic  of  the  rail- 
roads; but  the  mere  reduction  of  a  rate  between  Chicago  and  Omaha 
does  not  materially  increase  the  traffic  over  those  lines.  It  does  not 
make  practically  any  difference  with  the  quantity  of  com  raised  west 
of  the  Missouri  River  whether  the  rate  from  the  Missouri  River  to 
Chicago  is  12  cents  or  18  cents  a  hundred.  So  the  only  effect  is  this: 
You  have  reduced  the  revenue  to  every  single  line,  you  have  injured 
every  single  line,  and  you  have  not  benefited  the  lines. 

Mr.  Adamson.  You  do  not  think  rate  wars  are  beneficial  to  business! 

Mr.  Proutt.  No;  I  do  not  think  rate  wars  are  beneficial  to  business. 
Rate  wars  sometimes  reduce  rates 

Mr.  Adamson.  1  want  to  ask  you,  then,  if  one  line  makes  alow  rate, 
legally  publishing  it,  and  forcing  other  rates  down,  and  other  railroads 
then  meeting  that  cut,  and  then  the  first  railroad  publishing  a  lower 
rate  and  the  other  roads  meeting  that,  thus  inaugurating  a  rate  war, 
would  it. not  be  necessary  and  right  that  the  Commission  should  be 
invested  with  power  to  make  a  minimum  rate;  in  other  words,  is  it  not 
right  to  do  something  to  protect  the  railroad  in  such  cases  as  well  as 
the  people  in  other  cases  f 

Mr.  JProuty.  That  question  came  before  the  Commission  early  in 
its  history,  and  Judge  Coolidgesaid  that  the  Commission  had  not  such 
power. 

Mr.  Adamson.  Ought  it  to  have  it,  in  order  to  meet  such  emergen- 
cies as  that? 

Mr.  Prouty.  That  is  for  you  gentlemen;  I  do  not  think  there  are, 
or  will  not  be  in  a  short  time,  an v  emergencies  of  that  sort  No;  I  do 
not  think  it  is  necessary  for  the  Commission  to  have  that  power,  but 
I  do  think  it  would  be  just  to  the  railroads  to  give  somebody  that 
power.  I  think  you  ought  to  aim  to  protect  and  conserve  the  interests 
of  the  public.  They  are  a  great  part  of  the  public,  and  you  can  not 
have  general  prosperity  without  they  are  prosperous,  and  their  interests 
should  be  considered  by  you. 

Mr.  Adamson.  If  we  are  going  to  take  charge  of  the  subject  and  do 
such  regulation  as  the  balance  of  the  public  want,  ou^ht  we  not  to 
legislate  in  the  interests  of  the  railroads  to  prevent  their  destruction? 

Mr.  Proutt.  Perhaps  so.     I  would  not  dissent  from  that. 

This  thing  that  you  call  railroad  competition  hurts  every  railroad 
and  does  no  railroad  any  good.  That  is  a  proposition  which  you  gentle- 
men must  consider  as  the  basis  of  all  these  investigations.  It  is  not 
like  competition  in  some  other  business.  Your  railroad  is  there  and 
it  has  got  to  be  used  there;  it  has  a  certain  business  and  that  business 
must  be  done  there  and  can  not  be  done  anywhere  else.  If  you  own  a 
factory  that  does  not  pay,  you  can  move  it  somewhere  else,  possibly; 
if  you  do  not  like  one  market,  you  can  go  into  another  market;  but 
that  is  not  so  with  the  railroads. 
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It  must  be  used  there,  to  do  that  business  there,  and  it  soon  becomes 
evident  to  every  man  who  investigates  this  question  at  all  that  railroad 
competition,  while  it  mav  add  immediately  to  the  traffic  of  a  business, 
A  is  suicidal  in  the  end.  Every  railroad  manager  sees  it.  The  first  thing 
he  tries  to  do  is  to  make  a  traffic  agreement — to  agree  on  what  these 
rates  shall  be.  That  does  not  amount  to  much,  because  it  will  not  be 
observed.  Then  comes  the  following  arrangement:  He  says  that  there 
.  is  so  much  traffic;  he  says,^ "  We  willdivide  it  between  these  three  rail- 
roads." Then  Congress  passes  a  law  and  says,  "You  shall  not  pool." 
Then  comes  the  traffic  association.  They  say,  "We  will  agree  on 
some  rate."  And  then  comes  the  antitrust  law  and  says,  "You  shall 
not  maintain  your  traffic  association." 

Then,  gentlemen,  this  thing  finally  gets  back  to  the  owners  of  this 
property,  and  thev  say,  "We  are  paying  for  this  nonsense.  We,  the 
owners  of  these  three  roads,  are  the  sufferers,"  and  the  thing  which 
can  not  be  controlled  through  the  traffic  department,  and  never  is,  is 
controlled  through  the  medium  of  ownership. 

In  some  wav  or  other  those  three  roads  are  bound  to  get  together. 
The  owners  of  those  three  roads  are  bound  to  get  together  to  eliminate 
that  competition,  which  does  not  do  anybody  any  gc^  and  which  does 
everybooy — from  a  railroad  standpoint — harm. 

Now,  I  said  when  the  joint-traffic  decision  was  made  that  that  deci- 
/  sion  did  more  to  eliminate  railroad  competition  in  the  United  States 
than  any  other  thing  which  had  happened  for  years.  1  believed  it 
would.  I  said  five  years  ago,  when  1  first  investigated  this  question, 
that  there  was  but  one  possible  outcome,  and  that  was  the  consolidation 
of  the  railroads  of  tne  United  States.  My  opinion  would  not  be 
worth  anything,  and  it  was  not  worth  anything  then,  but  conditions 
to-day  have  verified  that  judgment. 

You,  gentlemen,  have  seen  from  the  newspapers  from  time  to  time 
the  extent  to  which  these  consolidations  have  proceeded.  1  doubt  if 
you  realize  it  fully,  and  I  want  to  call  your  attention  to  it  as  an 
important  phase  of  uiis  problem,  and  one  which  has  to  be  reckoned 
with  in  disposing  of  this  subject. 

I  have  in  my  nand  here  an  article  written  by  a  gentleman  named 
Kuneth.  I  do  not  know  him,  but  I  have  taken  this  irom  the  World's 
Work  for  February,  190^.  I  say  I  do  not  know  him,  and  I  attach  no 
particular  importance  to  his  opinion,  but  I  use  these  tables  merely  for 
the  sake  of  reference.  What  do  these  show?  Here  we  have,  first, 
the  Vanderbilt  system,  which  embraces  19,500  miles  of  railroad.  I  do 
not  take  Mr.  Kuneth's  opinion  for  that;  that  fact  is  shown  by  the 
records  of  the  Interstate  (jommerce  Commission — with  this  exception: 
The  Northwestern  Railroad  is  reckoned  as  a  part  of  that  system,  and 
while  everybody  understands  that  the  Northwestern  Railroad  is  a  part 
of  the  Vanderbilt  system,  the  records  of  our  office  would  not  demon- 
strate that  fact.  But  you  can  safely  say  to-day  that  the  Vanderbilt 
system  embraces  19,500  miles. 

Next  we  have  the  Pennsylvania  system.  That  system  is  set  down 
here  as  embracing  14,350  miles;  but  that  computation  includes  the 
Baltimore  and  Ohio  Railroad.  The  Chesapeake  and  Ohio  Railroad  and 
the  Norfolk  and  Western  Railroad  are  treiited  as  controlled  jointly  by 
the  New  York  Central  and  the  Pennsylvania.  I  think,  in  fact,  they 
are  controlled  by  the  Pennsylvania  Railroad  and  should  be  added  to 
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the  Pennsylvania  system;  making  that  system  18,000  miles,  in  round 
numbers. 

We  know  that  from  the  records  of  the  Interstate  Commerce  Com- 
mission. 

We  have  next  here  the  Morgan-Hill  system,  which  embraces  roads 
in  which  Mr.  Morgan  is  most  prominently  interested  and  which  he 
controls,  and  they  aggregate  here  37,500  miles. 

Now,  wit  h  respect  to  that,  we  know  from  the  sworn  testimony  before 
the  Commi-ssion  that  Mr.  Morgan  and  Mr.  Hill  control  the  18,000  miles 
of  road  euibraced  in  the  Northwestern  merger.  It  is  known  and 
assumed  b^  everybody  that  Mor^n  controls  the  Southern  Railroad. 

Since  tliis  article  was  written  I  have  added  6,000  miles  to  the  mile 
age  given  here,  because  Mr.  Morgan  to-day  controls  the  Louisville  and 
Nashville.  It  is  somewhat  remarkable  how  these  things  happen  up  in 
New  York.  There  is  a  flurry  in  the  stock  market  and  something  has 
been  done,  and  nobody  knows  exactly  what.  Somebody  says  Mr. 
Gated  has  it,  and  another  man  says  Mr.  Rock  Island  Road  has  it;  but 
in  two  or  three  days  Mr.  Morgan  says,  in  reply  to  an  inquiry,  ''I 
own  it." 

Mr.  Gates  says,  "I  thought  I  did,  but  I  didn't,"  and  Mr.  Belmont 
says,  "1  did,  but  I  don't.  Mr.  Morgan  owns  the  Louisville  and 
NashviUe." 

Add  that  to  this  statement  here  and  you  have  43,000  miles  of  road 
which  Mr.  Morgan  controls  to-day.  1  think  I  can  say  in  respect  to 
that,  taking  this  tmnsaction  in  Louisville  and  Nashville,  that  tne  tes- 
timony given  before  the  Commission,  and  from  the  records  of  the 
Commission,  that  that  statement  is  correct. 

We  have  here  now  the  Gould  system,  of  which  the  Missouri  Pacific 
is  the  nucleus,  and  about  which  1  do  not  pretend  to  know  so  much, 
and  I  do  not  know  whether  the  records  of  tne  Commission  would  show 
it  or  not.  I  have  to  take  that  system  alone,  as  Mr.  Kunith  gives  it,  at 
16,000  miles. 

The  chairman  suggests  that  when  the  reports  for  this  year  are  in 
thej^  will  probably  show  that  fact.  That  leaves  the  Harriman  system, 
which  is  set  down  here  at  21,000  miles;  and  in  raspect  to  that  I  will 
say  we  know  that  from  sworn  testimony  given  by  Mr.  Harriman 
before  our  Commission. 

Now,  gentlemen,  what  is  the  grand  total?  One  hundred  and  four- 
teen thousand  miles  of  railroad  controlled  by  five  different  systems,  or 
five  different  persons.  You  have  left  the  Acheson  system,  the  Rock 
Island  system,  the  San  Francisco,  and  the  Milwaukee,  and  those  are 
the  only  important  independent  svstems  there  are.  Those  aggregate 
21,000  miles.  When  you  have  added,  gentlemen,  to  the  114,000  miles 
that  I  have  stated  the  21,000  miles  now  independent  you  have  a 
monopoly  of  the  railroads  of  this  country  in  the  hands  of  five  men. 
You  say  there  are  200,000  miles  of  railroad.  That  is  right;  there  are 
200,000  miles  of  milroad.  There  are  70,000  miles  of  railroad  left. 
But  what  railroad?  Seventy  thousand  miles  of  railroad  that  does  not 
begin  anywhere  and  does  not  go  anywhere;  70,000  miles  of  railroad 
that  is  absolutely  dependent  for  its  existence  upon  these  five  great 
systems. 

Now,  gentlemen,  you  may  talk  about  railroad  competition,  you  may 
rely  upon  railroad  competition  to  reduce  rates  or  to  regulate  rates,  but 
there  is  no  railroad  competition.     When  five  men  seated  around  a 


■J 


INTEBSTATE-OOMlteAOE  LAW.  281 

table  in  the  city  of  New  York  can  say  what  the  rate  on  grain  shall  be 
from  Kansas  City  to  the  Gulf  and  from  Kansas  City  to  the  seaboard, 
from  the  Missouri  River  to  the  seaboard,  and  from  the  grain  fields  to 
Chicago  and  Duluth,  you  have  not  any  more  competition  in  the  move- 
ment of  grain.  When  five  men  can  sit  down  around  a  table  in  the  city 
of  New  York  and  say  the  rates  shall  be  so  and  so,  "  if  at  the  end  of  the 
year  this  thing  does  not  pan  out  to  be  as  we  think  it  ought  to  we  will 
make  it  right,"  you  have  a  pooling  arrangement  that  can  never  be 
reached  by  any  law.  One  or  two  things  has  got  to  result.  Either 
these  five  men  will  agree  upon  some  modus  vivendi,  upon  some  appor- 
tionment of  the  territory  or  this  country,  as  they  have  done  in  England 
to-day,  with  the  result  that  they  have  the  highest  freight  rate  there 
in  the  world,  or  they  will  become  partners,  or  one  man  will  buy  out 
the  other  four. 

Now,  gentlemen,  when  you  have  a  condition  in  this  country  where 
one  man  virtually  controls  its  railroads,  what  are  you  going  to  say 
about  it?  We  asked  Mr.  Harriman  that  question,  and  we  asked  Mr. 
Hill  that  Question,  and  Mr.  Harriman  and  Mr.  Hill  both  said:  "  You 
need  not  be  at  all  alarmed;  we  will  take  care  of  the  public;  we  will 
reduce  freight  rates."  Gentlemen,  1  want  to  read  to  you,  for  I  drew 
it  up,  a  statement  showing  the  appreciation  of  the  properties  embraced 
in  the  Northwestern  Securities  Merger  for  five  years.  I  compare 
March  in  1897  with  March  in  1902,  and  with  this  result: 

Northern  Pacific  common,  in  1897,  was  worth  12.  To-day  it  is 
worth  a  trifle  above  par.     A  gain  on  $80,000,000  of  $72,000,000. 

Northern  Pacific  preferred  was  worth  35.  It  is  worth  par  to-day. 
A  gain  on  $75,000,000  of  $50,000,000. 

Burlington  was  worth  72.  It  has  been  retired  on  the  basis  of  200. 
Converted  into  bonds  on  that  basis.     A  gain  of  $128,000,000. 

The  capital  stock  of  the  Great  Northern  was  then  $40,000,000,  and 
it  sold  on  the  market  for  120.  The  capital  stock  to-day  is  $100,000,000, 
and  it  sells  on  the  market  for  180.     A  gain  of  $132,000,000. 

This  makes  in  all  a  net  gain  on  the  market  value  of  those  stocks  of 
$382,000,000  in  five  years.  Money  enough  to  build  and  equip  two 
lines  of  railroads  from  the  head  of  Lake  Superior  to  the  Pacific  coast. 

What  is  a  freight  rate?  A  freight  rate  is  a  tax  on  everything  which 
enters  into  the  life  and  commerce  of  this  country.  You  have  not  got 
a  stitch  of  clothes  on  you  which  has  not  borne  that  tax.  You  do  not 
eat  a  single  thing  which  does  not  bear  that  tax,  unless  you  dig  it  in 
your  own  garden  or  buy  it  from  some  laborer  who  digs  it  in  his  garden. 
And  to  say  that  one  man  shall  determine  what  every  other  species  of 
property  shall  pay  to  his  property  is  a  thing  which  I  do  not  believe  the 
people  of  the  United  States  will  submit  to.  Mr.  Hill  says  in  his  sworn 
testimony  that  a  man  who  charges  too  high  a  rate  is  a  pirate.  1  do 
not  think  that.  The  question  of  the  rate,  a  reasonable  rate,  is  a 
matter  of  opinion.  Mr.  Hill's  opinion  might  be  one  way  and  your 
opinion  mignt  be  the  other  way. 

So  I  do  not  think  that,  at  all.  But  I  do  think  this:  The  history  of 
all  time  has  shown  that  when  you  give  a  single  individual  power  over 
the  property  or  the  liberty  of  his  fellow-man  and  do  not  restrain  or 
control  that  power,  he  abuses  it.  If  the  railroad  property  of  this 
company  has  the  right,  without  control,  to  say  what  tribute  other 
property  shall  pay  to  it,  it  will  abuse  that  power. 

1^W|  you  say  that  is  a  theory.    You  say  your  rates  are  still  falling. 
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These  operations  beran,  you  see,  years  ago.  I  nay  to  you  that  rates 
are  not  still  falling;  I  say  to  you  tnat  rateis  are  advancing — that  there 
is  a  steady  advance  of  rates  in  all  parts  of  this  countir  to-day.  This 
is  shown  by  the  published  schedules  on  file  with  the  Interstate  Com- 
merce Commission.  It  is  shown  even  by  the  rates  per  ton  per  mile, 
which  is  a  poor  indication  of  the  actual  rate,  but  which  has  advanced 
for  the  last  two  years,  and  undoubtedly,  when  our  computations  are 
completed,  they  will  show  a  higher  rate  per  ton  per  mile  for  the  year 
ending  June  30,  1901,  than  for  the  previous  year. 

If  you  could  sit  in  an  office,  as  Ido,  receiving  complaints  from  all 
parts  of  the  country  of  advances  here  and  advances  there,  you  would 
understand  in  a  way  that  you  can  not  understand  how  this  process 
goes  on. 

If  one  man  owned  all  the  railroads  of  this  country  he  could  not 
charge  what  rate  he  wanted  to;  he  would  not  be  fool  enough  to  make 
any  sudden  or  marked  advance.  What  he  would  do  would  be  to 
maintain  rates.  What  does  that  mean?  To  just  maintain  the  present 
published  rate?  Mr.  Morton,  of  the  Atchison  Railroad,  in  testifying 
before  the  Commission  some  time  ago,  said  that  departures  from  the 
published  rates  cost  his  railroad  between  $500,000  and  $1,000,000  a 
year.  His  revenues  are  about  one-fortieth  of  the  entire  revenues  of 
the  railroads  of  the  United  States.  Now,  assume  that  every  other 
railroad  exceeds  the  rate  to  the  same  extent  that  the  Atchison  Kailroad 
does,  neither  more  nor  less.  What  does  it  mean?  It  means  this: 
That  a  simple  maintenance  of  the  published  rates  adds  to  the  net  rev- 
enues of  the  railroads  of  this  country  $20,000,000  a  year.  On  a  4  per 
cent  basis  it  adds  to  the  capitalization  of  this  country  $500,000,000; 
it  puts  into  the  pockets  oi  somebody  $500,000,000 — the  owners  of 
these  stocks  and  securities. 

There  is  another  thing.  I  am  sorry  I  have  not  time  to  elaborate 
more,  and  I  know  it  is  rather  uninteresting  testimony,  but  it  is  impor- 
tant that  you  gentlemen  should  have  these  things  in  mind,  because 
they  go  to  the  basis  of  this  whole  question. 

The  cost  of  transporting  traffic  is  decreasing  every  day.  Grades  are 
reduced,  curves  are  cut  out,  the  power  of  locomotives  is  increased,  and 
the  result  is  to  reduce  the  cost  of  transportation.  The  sworn  testimony 
of  the  manager  of  the  Lake  Shore  Railroad  before  the  Interstate  Com- 
merce Commission  not  long  ago  showed  the  average  carload  of  grain 
from  Chicago  to  New  York  was  60,000  pounds.  Fifteen  years  ago 
that  was  probably  30,000.  He  said  that  the  carload  of  the  future 
would  be  nearer  100,000.  He  further  said  that  one  engine  would  draw 
50  cars  from  Chicago  to  Buffalo,  and  doubtless  the  same  engine  would 
draw  the  same  number  of  cars  from  Buffalo  to  New  York. 

Now,  observe  for  a  minute  what  that  means.  In  1885  the  average 
carload  was  30,000  pounds,  and  the  cost  at  the  present  rate  from 
Chicago  17i  cents.  The  railroad  would  receive  for  hauling  that  train 
load  $2,625.  To-day  the  average  carload  is  60,000  pounds,  and  the 
railroad  would  receive  for  hauling  it,  gross,  $5,250.  When  the  average 
load  is  100,000  pounds  the  railroad  will  receive  for  hauling  those  50 
cars  $8,725.  Captain  Granner  testified  that  on  his  line  50  cents  a  train 
mile  vrould  probably  cover  the  cost  of  movement.  Taking  out  the  cost 
of  movement,  $2,100  in  1885:  $4,700  in  1900;  $8,200  in  1901. 

"Hiere  is  another  thing.  The  traffic  on  these  railroads  is  increasing, 
and  as  you  increase  the  density  of  traffic  you  can  move  it  cheaper;  the 
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rate  ought  to  decline.    These  gentlemen  say  that  tiie  cost  of  their  sup- 

Klies  is  increasing,  and  perhaps  they  are;  but  statistics  just  published 
y  Bradstreet  show  that  for  the  year  ending  December  31,  19G1,  the 
gross  revenues  of  the  railroads  increased  12  per  cent  and  the  net  reve- 
nues increased  16  per  cent. 

Now,  why  is  itf  When  the  cost  of  moving  traffic  is  increasing, 
when  the  density  of  traffic  is  increasing,  when  gross  revenues  are 
increasing,  and  net  revenues  increasing  still  more  rapidly,  why  is  it 
that  the  freight  rate  also  is  increasing?  It  is  because  you  are  remov- 
ing railroad  competition. 

Now,  they  say  that  there  is  no  such  thing  as  railroad  competition. 
At  the  risk  of  wearying  you  I  will  cite  one  instance,  because  it  arises 
in  the  sworn  testimony  taken  by  this  Commission. 

The  rate  from  the  Missouri  River  to  New  York  on  grain  used  to 
be  29  cents  a  hundred  pounds.  I  think  it  was  about  that  in  1892.  In 
1899  that  rate  had  fallen  to  12  cents  a  hundred  pounds.  The  Commis- 
sion had  investigated  that  question  and  had  declared  that  23  cents  was 
a  reaso.nable  rate.  We  thought  we  would  investigate  it  again  and  find 
out  what  it  was  that  occasioned  this  low  rate  from  the  Missouri  River 
to  the  seaboard. 

We  summoned  before  us  all  the  traffic  managers  of  the  leading  rail- 
roads, and  they  all  testified,  without  one  single  exception  (this  was  in 
the  winter  and  there  was  no  water  competition^,  that  the  cause  of  that 
low  rate  was  railroad  competition  between  tne  carriers  themselves. 
What  is  the  rate  to-day  from  the  Missouri  River  to  New  York?  1 
think  it  is  18^  cents;  and  why  is  it  18i  cents  to-day  as  against  12 
cents  three  years  ago?  For  this  reason:  You  have  eliminated  the 
most  troublesome  factors  in  that  conipetition  situation.  The  Balti- 
more and  Ohio  and  the  Norfolk  and  Western  and  the  Chesapeake  and 
Ohio  are  to-day  controlled  by  the  Pennsylvania.  The  lines  north  of 
Pennsylvania  are  controlled  by  not  over  two  men.  That  is  the  reason 
that  the  farmer  west  of  the  Missouri  River  pays  to-day  6  cents  a 
hundred  pounds  more — yes,  6  cents  a  hundred  pounds  more — than  he 
did  three  years  ago  for  me  transportation  of  his  ^rain. 

I  do  not  say,  gentlemen,  that  the  rate  is  too  high  now.  1  am  not 
discussing  that  question  at  all;  but  I  am  only  saying  to  you  that  this 
competition  which  has  been  relied  upon  in  the  past  is  a  thing  of  the 
past  and  that  you  have  te  put  something  else  in  tne  place  of  it.  Now, 
what  are  you  going  to  do  ?  What  is  the  remedy  ?  The  obvious  answer 
^  is.  Compel  competition  by  law.  That  is  what  Governor  Van  Sant 
says.  Dissolve  the  Northern  Securities  Company.  That  is  what  the 
Attorney -General  says.   Enforce  the  law  against  trusts  and  monopolies. 

Now,  the  law  ought  to  be  enforced.  But  suppose  you  dissolve  the 
Northern  Securities  Company,  what  have  you  gained?  Those  rail- 
roads are  still  owned  by  the  same  men,  they  are  still  friendly,  you  can 
not  by  any  possibility  compel  them  to  be  enemies  and  to  compete  as 
enemies.  Take  all  these  otner  mergers.  Mr.  Morgan  has  bougnt  this 
stock  in  the  open  market.  Can  you  deprive  him  of  it?  And  suppose 
you  could.  Suppose  you  could  break  up  every  railroad  combination 
that  has  been  formed  in  the  past  five  years  in  the  United  States  or  in 
the  last  ten  years.  Suppose  you  could  destroy  the  New  York  Central 
system  and  the  Pennsylvania  system  and  the  Uandman  system  and  the 
Gould  system. 

Suppose  you  could  enforce  the  antitrust  law  and  prevent  all  cA\a^- 


284  INTERSTATE-OOMMBBOE   LAW. 

bination  between  railroads  and  all  agreeing  as  between  railroads. 
What  then?  My  friends,  you  would  have  in  this  country,  in  my 
judgment,  a  state  of  chaos,  a  universal  bankruptcy  in  the  railroad 
world.  You  can  not  apply  that  remedy,  and  you  do  not  want  to  apply 
that  remedy. 

Now,  there  is  a  remedy  which  you  can  apply.  There  is  a  reraedv 
which  is  perfectly  just  to  everybody,  and  that  is  the  remedv  which 
we  ought  to  apply.  If  you  ask  me  what  the  remedy  is  for  tne  steel 
trust,  I  will  say  I  do  not  know.  I  do  not  know.  I  am  told  that  trust 
charges  to-day  $14  more  for  rails  than  a  ton  of  steel  rails  cost.  Now, 
I  do  not  know  how  we  are  going  to  prevent  it.  But  if  jou  ask  me 
what  the  remedy  is  for  railroaa  monopoly,  I  have  no  diflBculty,  and 
you  have  no  difficulty,  in  answering  that  question.  The  courts  in 
every  State  of  the  tfnion  have  decided,  the  Suproiie  Court  of  the 
United  States  has  decided,  that  the  railroad  is  a  public  servant,  that 
its  rate  is  subject  to  public  supervision,  and  the  only  way  in  which  you 
can  correct  these  evils  is  to  exercise  in  some  form,  in  some  proper 
form,  some  supervision  over  the  railroad  rate. 

In  closing  wnat  I  have  to  say  I  will  take  a  particular  case.  In  1900 
the  railroads  operating  in  official  classification  territory  advanced  the 
rate  on  hay  from  sixtn  class  to  fifth  class.  They  tried  to  do  it  for  ten 
years,  but  had  been  unable  to  do  so.  Certain  shippers  of  hay  brought 
a  complaint  before  the  Interstate  Commerce  Commission  complainmg 
that  that  advance  was  unreasonable  and  asked  an  investigation,  and  we 
have  been  investigating  at  great  length  that  question. 

It  was  said  in  the  argiunent,  and  perhaps  appears  in  the  brief,  that 
the  average  advance  on  all  hay  shipped  in  official  classification  territory 
would  be  about  2  cents.a  hundred  pounds  only,  a  thing  so  insignificant, 
said  the  attorneys  for  the  railroads,  that  no  shipper  who  pays  it  could 
realize  it.  This  classification  does  not  apply  to  all  the  hay  shipped  in 
the  United  States. 

It  applies,  however,  to  perhaps  one-half,  perhaps  two-thirds  of  it. 
But  suppose  for  one  minute  it  applied  to  all  the  hay  shipped  in  the 
United  States.  What  does  it  mean?  We  raised  last  year  60,000,000 
tons  of  hay  in  the  United  States.  Of  that  50,000,000  tons,  we  shipped 
by  rail  7,000,000  tons.  This  is  an  advance  of  40  cents  on  every  ton, 
or  of  nearly  $3,000,000  on  all  the  hay  shipped  in  this  country — 
$3,000,000  taken  out  of  the  pockets  of  somebody  and  put  into  the 
pockets  of  the  owners  of  our  i*ailroad  properties. 

Now,  gentlemen,  if  that  is  right,  it  ougnt  to  be  done,  and  I  want  to 
say  to  you  that  I  do  not  know,  although  I  have  heard  all  this  testi- 
mony, whether  I  think  it  is  right  or  wrong;  yet  I  do  not  want  to  be 
understood  as  expressing  any  opinion  about  it,  for  I  have  not  done  it. 
I  say,  If  it  is  right,  it  ought  to  be  done;  if  it  is  wrong,  there  ought  to 
be  some  way  in  which  the  people  of  this  country  who  are  interested  in 
that  matter  can  obtain  relief. 

Now,  there  is  no  way  in  which  they  can  obtain  relief  unless  vou 
provide  some  tribunal  which  has  power  to  inquire  into  the  reasonable- 
ness of  that  rate  and,  if  it  finds  the  rate  unreasonable,  to  make  it 
right.    That  is  the  sum  total  of  my  proposition. 

1  do  not  care  to  discuss  to-day  the  ways  or  the  means  of  doing  it. 
It  is  said.  Let  him  bring  a  suit.  Mr.  Hill  said  in  his  testimony  before 
the  Commission,  "Let  liim  bring  suit."  Who  is  going  to  bring  suit? 
Somebody  who  is  damaged  to  the  extent  of  $25 — ^and  no  one  person  may 
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be  damaged  morel  Mr.  Harriman  said  in  his  testimony,  ^^  Let  him 
bring  a  suit."  I  said  ^^  Please  cite  the  Commission  one  instance  in 
which  a  court  has  ever  rendered  final  judgment  granting  relief  in  a 
case  like  that"  He  said,  "I  am  not  a  lawyer."  1  said,  "You  have 
money  enough  to  hire  a  lawyer;  get  the  best  counsel  you  can,  try  and 
furnish  this  Commission  with  a  memorandum  showing  one  single  case 
in  which  it  has  ever  happened  that  a  court  of  final  resort  has  given 
damages  for  a  thing  of  that  sort."  He  has  never  furnished  that  memo- 
randum, and  my  belief  is  that  no  such  case  can  be  found. 

While  the  unreasonable  rates  and  the  unreasonable  exactions  of 
railroad  companies  have  elected  legislatures,  abolished  courts,  and  led 
to  the  most  violent  political  convulsions,  no  ease,  no  relief,  nas  ever 
been  obtained  from  the  courts. 

And  that  is  the  reason  why  the  States  have  exercised  that  power. 
The  members  of  this  committee  come  from  16  different  States.  Of 
those  16  States,  10  either  make  or  supervise  the  rates.  I  indude  in 
that  the  State  of  Michigan.  The  State  of  Michigan  has  never  made 
or  supervised  the  freight  rates.  It  has  made  the  passenger  rates,  and 
its  commissioner  has  some  jpower  over  the  passenger  rates.  But  in 
the  other  9  States  they  make  the  rates  direct.  Illinois  does,  Iowa 
does,  Missouri  does,  Alabama  does.  As  I  have  said  to  you,  I  do  not 
advocate  that;  I  think  the  ratlroad  companies  should  make  their  rates 
first.  But  when  those  rates  have  been  made,  in  some  way  or  other 
thev  must  be  supervised. 

Now,  a  rate  is  profit.  Tou  have  to  deal  with  that  rate  in  the  most 
delicate  manner.  You  have  to  be  extremely  careful  that  you  do  not 
do  any  injustice  to  the  railroads.  You  can  not  protect  the  public 
unless  in  some  way  or  other  you  do  it. 

Now,  there  is  just  one  other  observation,  and  that  is  that  you  must 
not  only  do  it,  but  you  must  do  it  now.  Said  a  Senator  of  the  United 
States  to  me  the  other  dav,"We  can  control  these  rates."  "Yes," 
said  I.  Said  the  Senator,  "  We  can  control  them  whenever  we  see  fit." 
"No,  Senator,"  said  I,  "you  can  not."  The  Supreme  Court  of  the 
United  States  has  declared  in  the  most  positive  terms  that  the  legisla- 
ture may  either  directly  or  through  a  commission  control  the  rates, 
with  this  limitation,  that  it  must  allow  to  the  railway  companjr  a  rea- 
sonable compensation  for  the  service  pei*formed,  and  unless  it  does 
tiiat  the  rate  established  is  an  illegal  rate. 

Take  the  Northern  Securities  Company  once  more.  Saving  nothing 
about  the  appreciation  of  values,  Mr.  Hill  has  added  to  the  capitaliza- 
tion of  those  companies  $150,000,000,  and  that  stock  has  gone  onto 
the  market.  If  I  am  called  upon  to  fix  a  rate  over  those  roads  I  must 
take  that  into  account.  You  have  bought  that  stock  and  you  have 
paid  $100  a  share  for  it.  It  would  be  in  my  opinion,  illegal  and, 
whether  it  is  illegal  or  not,  it  would  be  an  act  of  the  rankest  injustice 
if  I  fix  a  rate  on  that  system  which  deprived  you,  an  innocent  purchaser, 
of  your  property. 

You  have  got  to  deal  with  this  question  finally,  and  you  ought  to 
deal  with  this  question  immediately. 

Now,  I  will  not  undertake  any  further  than  I  have  in  answer  to  your 

auestions  to  discuss  the  details  of  this  bill  or  the  method  of  getting  at 
lis  thing.  1  would  be  glad  to  answer  anv  further  questions  that  I 
can  in  reference  to  matters  about  which  1  have  testified,  and  I  cer- 
tainly want  to  renew  the  assurance  which  I  gave  before  that  LVa?^^ 
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myself  no  feeling  that  the  Commission  has  not  been  treated  with  proper 
respect.  A  man  who  has  served  for  five  years  on  the  Interstate  Ck>m- 
merce  Commission  gets  that  idea  oretty  thoroughly  knocked  out  of 
him,  if  he  does  not  entirely.  And  i  wisn  to  assure  the  chairman  and 
the  members  of  the  committee  that  I  have  no  such  feeling  and  did  not 
intend  to  convey  any  such  feeling. 

Mr.  Adamson.  You  think  the  Corliss  bill  meets  your  view  and  would 
be  satisfactory? 

Mr.  Prouty.  No;  the  Corliss  bill  does  not  meet  my  views.  I  do  not 
y  think  it  is  the  best  way  to  deal  with  it;  but  perhaps  it  is  the  best  way 
and  only  way  we  can  deal  with  it  now.  I  think  the  only  proper  way 
and  only  possible  way  to  deal  with  it  is  to  create  a  special  court  whicn 
shall  revise  and  enforce  the  orders  of  some  commission.  The  Inter- 
^  state  Commerce  Commission  to-day  is  a  political  body  in  a  sense;  it  is 
a  partisan  body  in  a  sense.  I  do  not  think  its  orders  ought  to  be  put 
into  effect  unless  the  railroad  company  has  some  protection  in  the  way 
of  review,  and  looking  at  this  thing  practically  you  have  to  create  a 
court  which  becomes  an  expert  court.  They  have  been  through  this 
thing  in  England.  In  1850,  or  somewhere  along  there,  it  was  proposed 
to  devise  some  scheme  for  the  regulation  of  their  railways,  ana  the 
House  of  Commons  inquired  of  the  superior  judges  at  that  time  whether, 
in  their  judgment,  the  courts  were  competent  to  undertake  that  work. 
As  I  remember.  Lord  Campbell  was  loixi  chancellor,  and  be  stated  that 
of  his  associates  but  one,  thought  the  court,  was  competent  to  do  that 
work.  Nevertheless,  Parliament  did  delegate  that  power  to  the  court, 
and  from  that  time  to  1876  it  was  discharged  by  the  court. 

Mr.  Adamson.  Have  you  not  in  mind  any  constitutional  scheme  by 
which  you  could  utilize  any  existing  couit  to  give  prompt'  effect  to 

Mr.  Pboutt.  It  does  not  make  any  difference  how  you  create  that 
court;  you  may  do  it  by  creating  a  court  from  judges  already  on  the 
bench. 

Mr.  Stewabt.  You  said  the  court  acted  in  that  way  in  England 
until  1875? 

Mr.  Proutt.  They  pursued  that  course  until  1876  in  England;  then 
they  created  a  railroad  coumiission.  It  is  made  up  of  two  persons  who 
are  supposed  to  be  experts.  One  is  a  business  man  and  one  is  a  rail- 
'  road  man.  There  is  also  delegated  to  serve  on  that  commission  one 
judge  of  the  higher  courts,  and  the  three  constitute  the  oonmiission. 
The  findings  of  fact  of  that  commission  are  conclusive;  they  can  not 
be  reviewed  in  the  courts  or  anywhere  else;  but  the  findings  of  law 
can  be  reviewed  by  appeal  in  the  higher  courts.  That  is  the  commis- 
sion to-day  which  England  employs. 

Mr.  Stewart.  You  said  also  that  the  rates  in  England  are  higher 
than  in  any  other  country  of  the  civilized  world. 

Mr.  Pbouty.  They  are,  I  think.  In  England  the  commission  doe^ 
not  make  maximum  rate^;  it  declares  some  through  rates,  but  the 
maximum  rates  are  made  by  direct  act  of  Parliament.  The  board  of 
trade,  which  corresponds  somewhat  to  the  Interstate  Commerce  Com- 
mission here,  considers  this  question  and  i-eports  to  Parliament  a 
schedule  of  rates  for  a  particular  railroad  which  are  deemed  to  be  fair 
and  justj  and  Parliament  enacts  them  into  a  law,  and  those  rates  are 
the  maximum  rates  which  the  railroads  can  charge. 
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Mr.  Stewabt.  Then  the  English  railroads  oommission  has  only 
jurisdiction  over  secret  rates  or  rebates? 

Mr.  Proutt.  The  English  law  is  the  foundation  of  our  law.  It  pro- 
vides that  there  shall  l^  no  discrimination  between  shippers  ana  no 
discrimination  between  places,  and  it  also  provides  that  where  rail- 
roads refuse  or  neglect  to  make  proper  through  rates  the  commission 
shall  have  power  to  deal  with  that  question.  Those  are  the  questions, 
as  I  understand  it,  which  are  principally  dealt  with  by  the  English 
commission. 

The  Chaibman.  I  would  like  to  ask  you  in  regard  to  a  matter  which 
you  have  onl^  incidentallj  referred  to.     I  wish  you  would  give  us 

four  views  with  reference  to  the  matter  of  classifications.  There  are, 
think,  three  classifications  now? 

Mr.  Prouty.  Three  principal  classifications. 

The  Chairbian.  What  objection  is  there  to  a  uniform  classification 
throughout  the  entire  territory  of  the  United  States? 

Mr.  Prouty.  To  my  mind  there  is  no  objection. 

The  Chairman.  What  is  the  objection  that  is  urged? 

Mr.  Prouty.  The  objection  urged  by  the  railroads  Is  that  condi- 
tions differ  in  different  parts  of  the  United  States  and  that  a  fair  classi- 
fication in  California  might  not  be  a  fair  classification  in  Vermont. 
That  is  what  the  objection  comes  to.  But  in  answer  to  that  vou  may 
say  that  the  Western  classification  obtains  in  California,  and  the  West- 
em  classification  also  obtains  from  Chicago  west  to  the  Mississippi 
River. 

This  matter  of  classification  has  been  prettj  well  gone  into  and 
pretty  well  thrashed  out  several  times.  The  railroads  came  very  near 
agreeing  once  on  a  uniform  classification,  and  while  I  do  not  know  it 
from  personal  knowledge,  it  is  said  that  such  a  classification  would 
have  been  adopted  but  tor  the  persistent  objection  of  one  single  line 
of  railroad.  Of  course  if  one  railroad  stood  out  it  naturally  over- 
turned the  scheme. 

The  Chairman.  Would  it  be  wise  to  invest  the  Commission,  in  your 
judgment,  with  power  over  classification? 

Mr.  Prouty.  The  Commission  must  necessarily  have  a  certain 
power  over  classification  if  it  has  the  power  over  the  rate,  because  the 
rate  can  be  advanced  or  diminished  by  simple  changes  in  classification. 
On  the  1st  day  of  January,  1900,  the  railroads  in  official  classification 
territory  advanced  the  rates  on  800  and  some  different  articles  by  a 
simple  change  in  classification. 

Tne  Chairman.  As  this  bill  is  interpreted  by  certain  gentlemen  who 
have  discussed  the  subject  here,  the  rate  that  would  be  authorized 
under  the  provisions  oi  this  bill  to  be  established  by  a  commission 
would  at  once  become  operative  without  any  power  on  the  part  of  the 
courts,  except  where  it  was  manifestly  unjust,  to  interrupt  it  or  to  sus- 
pend it  during  further  legal  procedure.  What  is  your  view  in  regard 
to  that  matter? 

Mr.  Prouty.  Well,  Mr.  Chairman,  I  am  inclined  to  think  that  the 
language  incorporated  in  this  bill  was  originally  sent  to  Congress  by 
the  Commission,  and  that  it  was  originally  suggested  by  me:  but  I  am 
bound  to  say  that  a  consideration  of  the  subject  before  ana  since  has 
convinced  me  that  the  only  workable  thing  to  do  is  to  permit  the 
court,  in  its  discretion,  to  suspend  or  enforce  the  order  of  the  Commis- 
sion.    I  think  Uiat  in  a  great  majority  of  the  cases,  if  any  roajetfycA^V^ 
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expedition  could  be  secured  in  dealing  with  the  orders  of  the  Commis- 
sion, they  ought  perhaps  not  to  go  into  effect  until  they  had  been 
passed  upon  by  the  court. 

The  Chairman.  Suppose,  in  lieu  of  that  provision  which  makes  them 
at  once  operative,  there  was  a  provision  in  the  law  requiring  the  utmost 
practical  expedition  in  the  disposal  of  the  cases. 

Mr.  Pkouty.  There  is  that  provision  now,  and  I  have  known  some- 
thing about  the  operation  of  the  provision,  and  it  has  taken  on  an 
average  four  years  to  obtain  a  final  decision  in  one  of  our  cases.  These 
cases  of  ours,  while  they  are  law  questions,  are  properly  traffic  ques- 
tions. The  courts  do  not  like  to  bother  with  tnem.  They  will  not 
deal  with  them  unless  they  are  obliged  to,  and  every  sort  of  obstacle 
seems  to  be  interposed  to  prevent  a  speedy  hearing  of  the  cases.  I 
think  if  you  could  create  a  special  court  which  dealt  with  these  ques- 
tions alone,  which  was  chargeable  in  the  public  mind  with  the  proper 
disposition  of  these  questions,  and  whicn  would  speedily  become  an 
expert  body,  you  would  solve  that  difficulty,  and  i  think  you  would 
meet  the  objection  urged  by  the  railroads,  which  I  am  perfectly  frank 
to  confess  is  to  my  mind  of  great  force — that  the  orders  of  a  body 
partly  political  and  to  an  extent  partisan  ought  not  to  go  into  effect, 
under  any  circumstances,  until  there  has  been  an  opportunity  offered 
for  their  review. 

The  Chairman.  Suppose  you  had  a  tribunal,  say,  detailed — made  by 
the  Supreme  Court — of  one  member  from  each  circuit  in  the  United 
States,  to  serve  as  this  tribunal;  what  portion  of  its  time  would  prob- 
ably be  occupied  in  the  disposition  of  transportation  business? 

Mr.  Proutt.  I  think  that  a  court  of  that  kind  would  be  invested  in 
addition  with  some  duties  besides  simply  enforcing  the  orders  of  the 
Commission.  In  enforcing  those  orders  it  ought  to  have  charge  of 
injunctions  like  those  that  are  pending  in  the  West,  and  I  think  it  should 
have  charge  of  Federal  receiverships  of  railroads.  I  should  imagine 
that  finally  the  greater  part  of  the  time  of  such  a  court  would  be  occu- 
pied in  hearing  and  disposing  of  these  cases.  But  that  might  not  be 
true.  It  wouM  depend  on  how  many  appeals  were  taken  by  the  rail- 
roads and  how  many  complaints  were  made. 

There  is  one  thing  more  I  want  to  say.  It  is  said  that  there  is  no 
complaint  to-day  of  too  high  a  rate.  I  had  that  looked  up  the  other 
day,  and  in  the  last  three  years  there  had  been  filed  with  the  Interstate 
Commerce^  Commission  807  complaints  a^inst  advances  in  rates  or 
against  rates  which  are  alleged  to  be  too  nigh.  Although  the  Com- 
mission has  no  power  to  grant  any  relief  there  are  pending  before  it 
now  for  investigation  that  number  of  cases.  All  it  can  do  is  to  investi- 
gate and  recommend. 

There  are  pending  before  it  for  investigation  cases  which  involve  to 
the  shippers  and  the  railroads  millions  of  dollars  annually. 

Mr.  Man^.  You  have  the  power  to  declare  that  the  rate  is  unrea- 
sonably high? 

Mr.  Prouty.  What  good  does  that  do? 

Mr.  Ma«n.  You  havl  the  power.  How  many  times  have  you  exer- 
cised  it  in  reference  to  these  800  complaints? 

Mr.  Prouty.  Those  800  complaints  have  not  been  brought  before 
us  in  a  way  that  that  question  could  be  raised. 

Mr.  Mann.  How  could  it  be  raised  if  not  in  that  way? 

Mr.  Proutt.  The  800  complaints  have  been  informal  complaints. 
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Tbey  have  asked  the  Interstate  Commerce  Commission  what  could  be 
done,  and  the  reply  has  been  that  the  Commission  can  investigate,  and 
would  be  glad  to  investigate,  at  the  expense  of  the  Government,  any 
questions  of  that  sort  that  the  complainants  desired,  and  would  make 
what  order  it  could;  but  that  there  is  no  way  at  the  present  time  in 
which  that  order  can  be  enforced.  The  almost  invariable  reply  is — 
and  I  have  received  in  the  last  few  days  and  have  now  on  my  desk  some 
of  those  letters — that  unless  we  can  do  something  for  them  and  are  cer- 
tain of  it  that  they  do  not  want  the  railroad  to  know  that  they  have 
complained. 

Mr.  Mann.  You  say  that  you  have  notified  them  that  you  can  not 
enforce  that  order? 

Mr.  Prouty.  We  do. 

Mr.  Mann.  Can  not  you  enforce  an  order  that  a  rate  is  unreasonably 
high? 

Mr.  Prouty.  I  do  not  understand  we  can.  We  have  never  been 
al)le  to  do  so. 

Mr.  Mann.  The  law  does  not  provide  any  method  by  which  you  can 
put  in  force  an  order  saying  that  a  rate  is  unreasonably  high? 

Mr.  Prouty.  I  do  not  so  understand  it.  We  are  at  the  present 
time  attempting  to  enforce  in  one  or  two  cases  that  kind  of  an  order. 

Mr.  Mann.  You  have  attempted  to  enforce  it  in  ciases  where  tJie 
Supreme  Court  held  that  you  went  beyond  your  jurisdiction? 

Mr.  Prouty.  The  Supreme  Court  held  that  we  had  no  power  to 
determine  what  rate  should  be  charged  for  the  future. 

Mr.  Mann.  But  it  said  you  could  say  a  rate  was  unreasonable. 

Mr.  Prouty.  No;  you  are  mistaken. 

Mr.  Mann.  That  is  my  intei*pretation. 

Mr.  Prouty.  No;  you  are  mistaken;  you  must  be  misinformed. 

Mr.  Mann.  I  have  read  it. 

Mr.  Prouty.  You  do  not  read  it  right,  then. 

Mr.  Mann.  That  may  be. 

Mr.  Prouty.  Only  the  other  day  in  an  article  before  the  Interstate 
Commerce  Commission  as  good  a  lawyer  as  Mr.  Machen,  of  Cincinnati, 
took  the  ground,  not  that  the  Supreme  Court  had  not  decided  it,  but 
that  the  (5)mmission  had  no  such  power.  We  have  decided  in  one  or 
two  cases  we  would  exercise  that  power  and  find  it  out. 

Mr.  Mann.  You  say  the  Supreme  Court  has  never  dec^ided  that  under 
the  law  you  can  declare  that  the  rate  is  unreasonably  high  ? 

Mr.  Prouty.  It  had  decided  this:  That  a  man  can  bring  a  com- 
plaint before  the  Commission,  alleging  that  he  has  been  charged  an 
unreasonable  rate,  and  that  the  Commission  may  award  him  damages. 
In  determining  whether  or  not  he  is  entitled  to  damages  we  must  decide 
whether  or  not  the  rate  is  unreasonably  high,  and  of  course  I  think 
they  have  said — although  that  is  denied — that  we  have  that  power;  but 
they  have  declared  that  we  have  no  power  to  pass  upon  a  rate  for  the 
future — as  to  its  reasonableness,  one  way  or  the  other.  We  can  declare 
its  reasonableness  to-day;  we  can  not  declare  whether  it  is  a  reason- 
able mte  to-morrow. 

Mr.  Mann.  That  is  another  proposition.  Then  they  have  to  make 
a  change.  But  I  understand  you  to  say  that  the  court  has  not  decided 
that  you  can  declare  a  rate  unreasonable? 

Mr.  Prouty.  In  the  way  I  have  indicated. 

Mr.  Mann.  As  I  have  read  the  law  it  plamly  gives  you  the  \j«^^t 
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to  declare  a  rate  unreasonable,  and  criticism  has  been  made  upon  the 
Ck>mmis8ion  tha%  it  does  not  attempt  to  exercise  that  ^wer. 

Mr.  Proutt.  What  we  have  advised  complainants  is  this,  although 
we  do  not  really  think  it  is  so:  That  we  had  the  power  to  investigate 
their  case  and  make  a  report  stating,  in  our  opinion,  whether  or  not 
the  rate  was  reasonable,  and  if  found  unreasonable  stating  what  rate 
ought  to  be  charged  for  the  future.  We  had  power  to  oraer  the  car- 
rier to  cease  and  desist  from  the  present  rate.  Now,  we  have  advised 
complainants  that  we  could  do  that,  and  I  want  to  say  that  in  every 
case 

Mr.  Mann.  On  what  ground;  on  the  ground  that  it  is  unreasonable? 

Mr.  Proutt.  Yes,  sir. 

Mr.  Mann.  You  just  declared  that  you  did  not  have  that  power. 

Mr.  Proutt.  No;  I  declared  that  the  Supreme  Court  had  never  said 
we  had  it. 

Mr.  Mann.  And  you  declared  that  the  law  did  not  confer  it  upon 
you. 

Mr.  Proutt.  No;  I  did  not  intend  to  say  that.  I  was  speaking  of 
the  Supreme  Court.  The  Commission  has  held  that  power,  because 
there  is  no  other  way  in  which  the  case  can  be  settled.  But  if  that  is 
decided  in  favor  of  the  Commission  it  amounts  to  nothing. 

Mr.  Stewart.  Have  you  awarded  damages? 

Mr.  Proutt.  Yes^  we  have  awarded  damages.  We  sent  out  a  couple 
of  opinions  to-day  m  which  we  awarded  damages  for  failure  to  fur- 
nish cars,  but  the  entire  amount  of  damages  awarded  since  the  Com- 
mission has  become  a  Commission  is  utterly  insignificant.  I  do  not 
remember  how  much  it  is. 

Mr.  Mann.  That  is  just  it.  Why,  if  the  railroad  rates  have  been 
so  unreasonably  high,  have  not  the  awards  been  high?  There  has  been 
a  chance  to  act  under  the  law. 

Mr.  Proutt.  Because  the  complainant  does  not  usually  care  much 
about  his  damages  in  the  past.  He  very  often  makes  no  claim  for 
damages  in  the  past,  and  because  in  a  great  many  instances  where  we 
hold  tne  rate  too  high  we  do  not  feel  we  ought  to  go  back  and  compel 
a  railroad  to  refund.  Take  a  case  that  came  up  from  Iowa,  in  whicn  I 
wrote  the  opinion.  The  complaint  was  as  to  the  charge  on  grain  from 
the  vicinity  of  Sioux  City.  The  rate  was  about  19  cents  to  20  cents  a 
hundred. 

The  carriers  that  carried  that  had  been  carrying  grain  last  year 
from  Kansas  City  for  7  cents;  the  carriers  who  have  carried  that  grain 
have  carried  gram  from  Buffalo  to  New  York  for  6  cents.  They  nave 
been  carrying  grain  from  Chicago  to  New  York  for  11  cents.  We 
held  that  this  Iowa  rate  was  too  high,  and  that  it  ought  to  be  reduced 
from  1  to  3  cents  a  hundred  pounds.  It  never  has  been  reduced.  In 
fact  in  that  case  there  was  a  claim  for  reparation,  but  we  said  we  can 
hardljr  award  reparation  in  this  case.  These  carriers  we  think  have 
acted  in  good  faith.  While  we  think  the  rates  ought  to  be  otherwise 
for  the  future — ^there  have  been  pretty  hard  times  in  the  past,  and 
there  are  pretty  good  times  now — ^we  do  not  hardly  feel  we  ought  to 
award  damages  for  the  past.  I  do  not  think  the  Oommission  would 
have  any  power  to  award  damages. 

Mr.  Mann.  And  having  that  power  you  have  not  chosen  to  exercise 
iti 
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Mr.  Pboutt.  We  have  passed  on  every  question  of  that  kind  where 
the  complainant  has  asked  for  damages. 

Take  another  case.  Take  the  case  of  the  city  of  Danville,  which  is 
66  miles  south  of  Lynchburg.  The  Southern  Railroad  serves  both 
those  places.  Danville  claims  it  is  discriminated  against  We  held 
that  there  was  discrimination,  and  that  the  rates  from  Danville  ought 
to  bo  reduced;  but  what  damages  could  we  allow?  You  can  not  award 
damages  to  the  city  of  Danville,  in  that  instance;  that  does  not  amount 
to  anything.  They  say  their  industries  have  been  driven  away.  The 
complaints  we  deal  with  are  not  from  individuals;  they  are  from 
localities.  They  are  from  State  railroad  commissions  sometimes,  and 
sometimes  from  boards  of  trade.  This  complaint  in  Iowa  was  by  the 
Northwestern  Grain  Shippers'  Association. 

Mr.  Mann.  It  seems  evident,  then^  that  where  the  law  gives  author- 
ity to  the  individual  shipper  to  discriminate  against  or  pay  too  high  a 
I  ate  to  come  before  you  tnat  they  do  not  choose  to  avail  themselves  of 
that  opportunity  at  all. 

Mr.  rROUTT.  Not  ordinarily,  Mr.  Mann.  They  ordinarily  say  this, 
that  unless  we  can  get  some  speedy  and  immediate  relief  do  not  say 
anything  to  the  railroad  about  it. 

Mr.  Mann.  They  could  get  speedy  and  immediate  relief  individually, 
so  far. as  you  are  concerned,  in  the  way  of  damages? 

Mr.  Pboutt.  Damages  do  not  amount  to  anything. 

Mr.  Mann.  You  sue  a  street-railway  company  for  charging  10  cents 
fare,  and  if  the  court  holds  they  have  to  refund  the  5  cents  it  will 
stop  it. 

Mr.  Pboutt.  If  you  are  a  philanthropist  enough  to  carry  it  to  the 
Supreme  Court  for  the  benefit  of  your  fellow-men,  all  right. 

Mr.  Mann.  We  are  philanthropists  enough  to  provide  a  Commis- 
sion to  carry  it  there;  that  is  the  point. 

Mr.  Pboutt.  Then  provide  the  Commission  with  some  authority  to 
do  it.  I  want  to  say  tnis,  that  this  Commission  has  said  uniformly  to 
complainants  within  the  last  three  years,  1  think,  if  you  want  your 
complaints  investigated  and  steps  tiaken  that  can  be  taken  to  give 
relief  it  shall  be  done,  and  all  we  ask  you  to  do  is  to  sign  a  complaint. 
That  has  been  the  rule  of  the  Commission. 

1  am  sorry,  gentlemen,  that  I  have  been  obliged  to  weary  you  with 
such  lengthy  remarks. 

The  Chaibman.  You  have  not  wearied  us  and  we  have  been  very 
glad  indeed  to  hear  you. 

(Adjourned.) 

Attebnoon  Session,  April  IRJ,  1908. 

STATEMENT  OE  HOV.  JOSEPH  W.  FIFEE,  A   COHMISSIONEE  OF 
THE  TTHITED  STATES  IHTEESTATE  COMMEECE  COMMISSIOH. 

Mr.  FiFEB.  Mr.  Chairman  and  gentlemen  of  the  committee,  the 
very  full  and  complete  discussion  of  this  question  made  b>  my  col- 
leagues makes  it  unnecessary  for  me  to  detain  the  committee  very  long. 
Now,  we  have  heard  from  Judge  Prouty  in  regard  to  the  great  com- 
binations that  have  taken  place  in  this  countrv  in  railroads  and  the 
combinations  that  are  now  going  on.  I  think  all  men  of  reflection  will 
agree  that  that  practically  obliterates  railroad  competition  on  which 
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the  peole  could  rely  in  the  past  for  a  reasonable  rate  and  that  another 
remedy  must  be  pursued,  and  that  is  the  remedy  of  control. 

Gentlemen,  railroads  are  not  engaged  in  business  for  their  health. 
They  have  money  invested  in  those  properties  in  order  to  make  a  profit, 
and  the  fruitage  of  railroading  is  the  price  that  thev  get  for  the  car- 
riage of  persons  and  property.  When  that  is  unaerstood  you  can 
very  well  understand  the  further  fact  why  it  is  that  railroads  refuse  to 
yield  the  smallest  fraction  of  their  right  to  fix  the  rate  and  to  control 
it,  as  far  as  they  may,  after  it  is  fixed. 

Now,  it  is  easy  enough  to  say  that  the  railroads  must  be  controlled. 
It  is  quite  a  different  Question  to  say  how  they  shall  be  controlled. 
When  you  touch  the  right  of  railroads  to  fix  their  rates  or  to  control 
their  rates,  you  touch  the  tenderest  nerve  in  their  whole  anatomy. 
Thev  will  yield  that  right  very  reluctantly. 

The  question  is  for  uiis  committee  and  for  Congress  to  say  whether 
there  shall  be  control.  If  railroads  are  to  fix  their  rates  in  the  first 
instance  and  then  make  changes  at  their  pleasure — if  that  is  the  deci- 
sion of  the  committee  and  of  Congress — that  is  the  end  of  the  contro- 
versy. But  if  you  say  there  shall  be  control,  then  who  shall  do  the 
controlling?  Who  are  you  going  to  make  the  depository  of  the  power 
to  control  railroads?  It  must  be  done  by  some  human  agency.  Who 
shall  be  that  agency  and  how  shall  it  be  done?  is  the  question,  it  seems 
to  me.  for  the  decision  of  the  committee;  and  when  you  approach  that 
question  you  have  your  knife  on  the  nerve  of  the  whole  situation, 
because  railroads  have  no  other  means  of  bringing  money  into  their 
treasuries  except  the  price  they  get  for  carrying  persons  and  property. 

Now,  I  think  everybody  will  agree,  outside  of  a  few  railroad  men, 
that  there  must  be  this  control;  that  it  will  not  do  to  constitute  the 
railroads  the  judges  in  their  own  case;  and  this  is  conceded  by  some 
railroad  men,  that  as  long  as  human  nature  remains  in  its  present 
imperfect  moral  condition,  if  they  are  to  exercise  that  power  that 
power  will  be  abused,  and  I  do  not  say  that  in  order  to  disparage  rail- 
road men,  for  I  think,  on  the  average,  they  are  just  as  good  and 
as  honest  as  other  people. 

It  has  been  frequently  said  in  some  newspapers  and  periodicals,  and 
by  people  in  conversation,  that  the  Commission  desires  to  fix  these 
rates  in  the  first  instance,  in  order  to  get  great  power  in  their  own 
hands  and  to  make  big  men  of  themselves.  Now,  gentlemen,  that  is 
a  mistake. 

The  Commission  has  at  no  time  asked  that  power  to  be  conferred 
upon  them.  They  do  not  believe  that  it  is  proper  or  expedient;  but 
they  do  believe  that  the  Interstate  Commerce  Commission  or  some 
other  body  ought  to  exercise  the  power  to  regulate  and  adjust  rates 
after  they  are  made.  The  question  is,  shall  it  be  the  Commission 
or  shall  it  be  the  courts?  Somebody,  in  the  end,  must  decide  these 
questions. 

We  have  said  that  the  railroads  ought  to  fix  these  rates  in  the  first 
instance.  There  are  200,000  miles  oi  railroads  in  the  United  States, 
speaking  in  round  numbers.  It  would  be  impractical  and  inexpedient 
for  a  commission  of  five  persons  to  fix  those  rates  in  the  first  instance. 
But  we  do  say  that  some  body — the  Commission  or  some  other  body — 
should  have  the  right  of  control  and  supervision  over  those  rates,  and 
when  you  approacn  fhat  question  you  are  confronted  with  a  very  diffi- 
cult problem^  I  am  willing  to  admit. 
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A  question  comes  before  the  Commission  in  regard  to  an  excessive 
rate.  Great  injustice  may  have  been  done,  and  the  Commission  so 
find.  Under  the  present  law  the  railroad  company  can  take  an  appeal 
to  the  courts,  and  on  the  statement  of  Judge  rrouty  on  an  average  it 
takes  four  years  to  secure  a  final  decision  by  the  courts.  In  the  mean- 
time the  evil  is  continued.  That,  gentlemen,  is  one  of  the  difficulties. 
The  question  is  as  to  whether  the  order  of  the  Commission  shall  go  in 
force  at  once  or  whether  the  railroads  shall  be  permitted  to  open  up 
the  whole  question  by  going  into  the  courts  and  taking  an  appeal. 

Now,  the  Corliss  bill  provides  that  even  when  the  Conmiission  makes 
that  order  that  it  shall  not  continue  to  exceed  two  years.  Why  is  that? 
Conditions  may  change.  Competition  grows  up.  The  necessity 
of  the  rate  may  not  exist  two  years  from  now  that  prevails  at  this 
time.  It  may  be  that  a  languishing  industry  needs  to  be  fostered  and 
sustained. 

And  so  the  bill  proceeds  upon  the  theory  that  conditions  may  change. 
Conditions  will  also  change  when  an  appeal  is  taken,  and  a  final  decision 
is  not  had  within  less  than  four  years;  and  so  the  litigant  comes  out  of 
his  law  suit  about  as  empty-handed  as  he  went  in. 

Now,  gentlemen,  some  provision  ought  to  be  made  by  Congress  for 
a  speedy  hearing  upon  the  decisions  of  the  Commission.  There  is  one 
of  the  great  troubles.  It  discourages  men  from  coming  before  the 
Commission  and  incurring  expense  m  these  hearings,  when  the  case,  if 
they  get  a  decision  in  their  favor,  will  go  into  the  courts  and  remain 
buried  there,  as  it  has  been,  in  some  insSinces,  I  believe,  for  a  period  of 
six  years;  and  when  it  comes  out  there  must  be  a  reexamination  of  the 
whole  question  over  again  to  see  whether  conditions  have  changed, 
and  there  is  a  necessitv  of  making  a  change  in  the  rate  as  originally 
decided  by  the  Commission. 

Mr.  Mann.  Will  you  let  me  ask  you  a  practical  question  there? 

Mr.  FiFER.  Certainly,  any  question. 

Mr.  Mann.  Suppose  a  case  where  the  Interstate  Commerce  Com- 
mission should  fix  a  rate,  which  in  the  end  should  be  found  to  be  too 
low;  that  order  is  appealed  from  in  the  way  prescribed  by  the  statute, 
but  is  not  stayed  by  the  court.  The  order,  therefore,  goes  into  eflfect 
before  the  matter  could  be  passed  upon  by  the  courts  in  the  ordinary 
course  of  time,  and  the  two  years  may  have  expired,  and  thereupon, 
if  •the  railroad  under  this  bill  changes  its  schedule  of  rates,  the  (Jom- 
mission,  without  a  new  hearing  at  all,  can  put  another  order  into  effect, 
ordering  the  rates  back  into  existence  at  once,  without  hearing.  How 
would  that 

Mr.  FiFER.  Now,  Mr.  Mann,  that  is  one  of  the  difficulties  in  this 
situation.  I  think  the  law3'^ers  will  agree  that  the  common  law  says 
that  the  common  carrier  shall  not  charge  more  than  a  reasonable  rate 
for  the  carriage  of  persons  and  freight.  Nobody  will  dispute  now  but 
what  there  have  been  excessive  charges.  Persons  who  travel  and  per- 
sons who  ship  freight  have  been  injured,  and  yet  in  the  whole  United 
States  there  has  not  been  a  single  case  decided  by  a  court  of  final  juris- 
diction awarding  $1  or  1  cent  of  damages. 

Now,  the  courts,  by  reason  of  the  progress  and  inventions  that  we 
are  constantly  making,  are  constantly  fighting  on  the  skirmish  line, 
trying  always  to  extend  the  provisions  of  the  conMnon  law  to  meet  the 
changed  condition  of  affairs;  but  when  they  got  down  to  this  question 
of  railroad  traffic,  it  seemed  necessary  to  supplement  the  qo\£l\s^<^\iNs6^ 
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by  an  enactment  of  Congress,  and  that  gave  us  the  present  interstate- 
commerce  act. 

Now,  it  is  said  if  the  Commission  decides  that  a  rate  is  unreasonably 
high  in  itself,  and  it  is  buried  in  the  courts  for  years,  that  these  ship- 

Sers  have  a  remedy  to  recover  from  the  railroad  the  amounts  of  their 
amage,  provided  the  finding  of  the  Conmiission  is  sustained  by  the 
court. 

Gentlemen,  that  is  simply  remanding  the  people  back  to  the  rights 
already  granted  them  by  the  common  law.  They  have  tiiat  right 
already.  But  when  a  man  is  injured  to  the  extent  of  $100  or  $500,  or 
it  may  be  only  $25,  he  can  not  afford  to,  and  he  never  will,  sue  a 
railroad  company  to  recover  his  damages. 

When  a  complaint  is  made  before  the  Commission  and  a  man  has  the 
courage  to  make  that  complaint,  it  is  not  only  on  his  own  behalf,  but 
if  he  wins  out  and  gets  a  decision  in  his  favor  by  the  Commission, 
and  finallv  by  the  courts,  that  is  a  benefit  to  the  whole  community, 
because  these  rates  are  to  be  general  and  universal;  and  that  was  one 
object  in  the  passage  of  this  act,  to  afford  a  remedy  that  the  common 
law,  however  much  the  courts  might  try  to  expand  its  provisions  and 
apply  it  to  the  new  conditions,  did  not  give. 

Now,  there  is  a  great  difficulty  just  at  that  point.  The  Commission 
decides  that  a  rate  is  excessive  in  itself. 

If  that  is  to  be  binding  on  the  railroads,  and  take  effect  at  once  or 
within  a  few  days,  giving  them  a  reasonable  time  to  comply  with  the 
order  of  the  Commission,  then  it  is  said  on  the  part  of  the  railroads,  if 
the  order  of  the  Commission  is  finally  reversed  by  the  courts,  that  they 
have  paid  out  money  that  they  should  not  have  been  required  to  pay, 
or  carried  this  freight  at  a  less  rate  than  they  were  entitled  to  have. 

On  the  other  hand,  if  the  case,  after  it  is  decided  in  favor  of  the 
shippers  bv  the  Commission,  can  be  buried  in  the  courts,  then  the 
shippers,  the  whole  community,  possibly  half  a  State,  must  suffer,  and 
they  come  out  of  the  litigation  and  the  controversy  just  as  empty 
handed  as  they  go  in,  after  the  lapse  of  four  years,  and  after  they 
have  incurred  expense  and  the  expenditure  of  much  time. 

Mr.  Stewart.  Judge  Prouty  has  said  very  well  that  these  corpora- 
tions are  public  servants. 

Mr.  FiFEB.  Yes,  sir. 

Mr.  Stewart.  Their  status  is  established  by  State  and  Federal  legis- 
lation, and  the  tariff  charges  are  a  tax  upon  all  species  of  property  in 
the  United  States. 

Mr.  Fifeb.  Yes,  sir. 

Mr.  Stewart.  Why  should  thev  fix  these  taxes,  they  being  public 
servants?  If  you  are  a  member  of  a  municipality  and  own  a  residence 
there,  a  house,  you  do  not  fix  your  taxes? 

Mr.  FiFER.  But  he  did  not  mean  it  as  a  tax  in  the  ordinary  sense. 

Mr.^  Stewart.  You  have  said  that  the  railroad  companies  ought  not 
to  be  judges  in  their  own  cases? 

Mr.  FiFER.  Yes,  sir. 

Mr.  Stewart.  Now,  why  should  they,  being  public  servants,  their 
very  life  being  due  to  their  taking  a  tax  from  all  property  of  the  United 
States — why  should  they  have  the  establishing  of  Uiat  tax  in  the  first 
instance? 

Mr.  1\fer.  That  is  a  question  for  this  committee  and  Congress  to 
determine.    The  courts  have  already  decided  that  the  original  power 
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of  controlling  tLe  railroads  resides  in  the  Congress  of  the  United  States, 
and  I  take  it  that  Congress  can  pass  an  arbitrary  law  that  shall  be  rea- 
sonable and  shall  not  be  confiscatory  and  fix  these  rates  primarily  and 
originally.  I  do  not  know  why  that  could  not  be  done.  The  courts 
have  said  further  that  Congress  has  the  power  to  delegate  this  power 
to  the  Interstate  Commerce  Commission. 

Mr.  Stewart.  Yes;  but  since  the  combination  that  Judge  Prouty 
spoke  of  in  the  Northwest,  what  would  have  been  confiscatory  before 
that  combination  would  not  be  confiscatory  now  on  account  of  the  great 
increase  in  the  capital  stock,  and  so  on? 

Mr.  FiFER.  That  is  a  Question  of  fact  and  not  a  question  of  law,  and 
must  be  decided  after  a  tnorough  investigation. 

Mr.  Stewart.  Is  it  not  thoroughlv  apparent  what  would  not  be 
confiscatory  now  would  have  been  before  the  combination  ? 

Mr.  FiFER.  I  think  that  is  so.  Of  course,  a  railroad  passing  through 
a  sparsely  settled  country  where  the  freights  are  very  high — these 
railroads  must  live,  they  can  not  run  at  a  loss,  and  rates  will  differ  in 
different  communities,  owing  to  the  cost  of  carriage;  as  in  the  Rocky 
Mountains,  over  those  great  mountains  and  through  the  tunnels,  and 
where  the  snow  interferes,  and  where  fuel  is  dear  and  water  is  scarce, 
it  all  comes  iiito  the  question  of  the  rates  that  the  railroad  is  entitled 
to  have  for  its  services. 

Mr.  Stewart.  Is  not  this  tremendous  increase  of  capital  stock  since 
the  combination  speculative  and  sentimental  rather  than  real? 

Mr.  FiFER.  Well,  of  course,  different  men  will  have  different  opin- 
ions in  regard  to  that.  That  is  a  question  of  fact  which  it  seems  to  me 
does  not  properly  belong  to  the  consideration  of  this  case,  and  yet  I 
might  say  that  my  own  views  are  that  the  stocks  are  very  largely 
incited. 

It  seems  to  me  that  this  is  one  of  the  vital  questions  that  will  con- 
front this  Commission  and  confront  Congress  if  you  decide  that  there 
must  be  control,  and  that  is,  What  kind  of  control.  How  are  you 
goin^  to  apply  the  remedy?  You  say  that  the  Conunission  shall  biave 
the  right  to  decide  these  questions. 

Well,  when  they  decide,  their  decision  practically  amounts  to  noth- 
ing if  it  can  be  set  aside  bv  an  appeal.  I  nave  heard  it  suggested  that 
a  good  remedy  would  be  that  when  the  Commission  decides  that  a  rate 
is  too  high,  or  that  it  discriminates  in  favor  of  one  community  against 
another,  the  railroad  company  should  have  the  right  to  an  appeal,  and 
that  that  appeal  should  suspend  the  order  of  the  Commission  until  it 
is  finally  decided  by  the  courts;  but  that  in  the  meantime  the  railroad 
should  keep  a  strict  account  of  all  freights  that  are  shipped  from  the 
point  where  the  complaint  originates,  and  if  the  decision  of  the  Cora- 
mission  is  sustained,  then  they  should  make  restitution  to  the  parties 
from  whom  they  have  collected  freight.  Some  means,  gentlemen — if 
these  railroads  are  to  be  controlled  in  regard  to  these  rates — some 
means  should  be  adopted  whereby  a  speedy  hearing  shall  be  had  by 
some  court  or  some  tribunal  of  final  jurisdiction  in  the  case. 

For  myself,  I  think  that  a  court  with  all  the  powers  of  a  court, 
appointed  by  the  President  under  some  act  of  Congress,  would  be  a 
proper  tribunal,  and  they  should  be  men  of  experience  in  regard  to 
the  transportation  problem.  Now,  it  is  no  disparagement  to  the  pro- 
fession, the  legal  profession,  for  me  to  sav  that  a  lawyer  in  ordinary 
practice  does  not  understand  thoroughly  uus  transportation  problem^ 
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that  the  Federal  courts  of  the  country  do  not  like  this  kind  of  litiga- 
tion. There  ought  to  be  men  of  experience,  men  trained  in  these 
questions,  possibly  a  court  of  three,  whose  sole  business  should  be  to 
pass  upon  these  matters;  one  of  them,  at  least,  should  be  a  good  law- 
yer, and  perhaps  two  business  men;  any  way  to  create  a  competent 
tribunal,  to  pass  speedily  and  intelligently  upon  the  decisions  of  tlie 
Commission  after  they  have  been  made.    There  is  the  crying  evil. 

Mr.  Mann.  Do  you  think  that  a  court  sitting  at  Chicago  all  the 
time,  limited  to  that  kind  of  inquiry,  could  transact  all  the  business 
that  would  be  brought  before  it  at  that  one  point! 

Mr.  FiFEB.  WeU,  I  have  not  thought  mto  the  question  closely 
enough  to  know.  Possibly  there  might  be  different  courts,  something 
after  the  fashion  of  our  appellate  courts  in  our  own  State.  Possibly  a 
court  of  three,  sitting  at  Washington,  would  be  suflScient  to  pass  upon 
those  questions.  Alter  they  become  familiar  with  the  transportation 
problem  they  can  dispatch  their  business  very  rapidly. 

In  our  own  State  we  have  a  court  of  claims  originally  composed  of 
three  members  of  our  supreme  court.  There  are  seven  members  in 
all,  and  the  court  was  to  designate  three  members  to  act  as  a  court  of 
claims. 

That  has  all  been  changed.  Experience  has  shown  that  it  is  wiser 
to  have  the  governor  appoint  a  court  of  three  members,  constituting 
a  court  of  claims.  We  have  a  Court  of  Claims  here  in  Washington 
under  the  acts  of  Congress.  Something  of  that  kind  should  be  created 
here,  so  that  these  decisions  of  the  Commission  can  be  speedily  and 
intelligently  passed  upon. 

Mr.  Mann.  Is  it  not  a  matter  of  practical  experience,  and  can  you 
remember  any  exceptions,  that  when  a  court  of  any  kina,  of  claims  or 
otherwise,  is  constituted  to  pass  upon  a  particular  class  of  cases,  that 
it  gets  away  behind  in  its  calendar  by  practically  encouraging  the 
bringing  of  litigation  of  that  soi*t?  Can  you  name  an  exception  to 
that  proposition? 

Mr.  !tiFER.  You  say  where  a  court  is  constituted  to  pass  upon  a 
certain  class  of  business 

Mr.  Mann.  Yes,  sir.  Can  you  name  an  instance  where  such  a  court 
is  not  behind  in  its  calendar? 

Mr.  FiFER.  I  would  say  that  I  can  not  speak  intelligently  on  that 
question.  About  the  only  experience  I  have  is  in  regard  to  the  court 
of  claims  of  our  State,  and  I  tnink  they  keep  right  up  with  the  docket 
all  the  time.  1  think  a  case  that  is  brought  there  and  submitted  for 
trial,  according  to  my  recollection,  is  decided  within  a  very  few  montlus. 
There  is  no  court  in  the  State  of  Illinois  where  the  docket  is  so  little 
clogged  to-day  and  burdened  with  cases  as  our  court  of  claims. 

Mr.  Mann.  It  may  be  true,  but  I  can  not  imagine  it. 

Mr.  FiFER.  Now,  I  am  not  speaking  in  regard  to  the  National  Court 
of  Claims.  I  believe  they  are  somewhat  behind,  but  it  is  not  strange 
that  they  are. 

Mr.  Stewart.  Your  Commission  is  not  behind? 

Mr.  FiFER.  Sir? 

Mr.  Stewart.  Your  Commission  has  kept  up  with  its  business? 

Mr.  Fifer.  Yes,  sir;  fairly.  We  have  had  a  good  deal  of  running 
around  to  do,  you  know 

Mr.  Mann.  You  do  not  have  the  business  that  you  would  have  under 
this  bill,  and  you  are  still  pretty  busy  ? 
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Mr.  FiFEB.  Yes,  sir;  we  would  have  to  take  the  evidence.  But  an 
appellate  court  that  would  pass  upon  the  evidence  sunply  after  it  is 
collected  and  the  whole  thin^  is  crystallized  and  put  into  a  nut  shell  by 
a  previous  decision,  their  minds  come  at  once  to  the  point 

Mr.  Mann.  Your  idea  is  to  have  one  appellate  court  to  pass  upon 
the  orders  issued  bv  the  Commission? 

Mr.  FiFER.  Well,  I  do  not  know;  but  I  think  that  would  afford  a 
remedy. 

Mr.  Mann.  Or 

Mr.  FiFEB.  You  must  reach  a  final  jurisdiction  at  some  time  and  in 
some  place. 

Mr.  Mann.  Do  you  think  we  could  limit  that  so  that  you  could  con- 
fiscate railroad  property  without  going  to  the  Supreme  Court  of  the 
United  States  and  having  them  pass  upon  it? 

Mr.  FiFEB.  Possibly  you  might  allow  an  appeal  to  the  Supreme 
Court  of  the  United  States;  but  surely  it  woula  not  be  a  very  great 
hardship  or  anything  unreasonable  to  say  in  regard  to  railroads  that 
after  they  have  bad  a  hearing  before  the  Interstate  Conmierce  Com- 
mission, and  that  a  court  has  reviewed  the  decision  of  the  Commission, 
that  the  decision  should  stand  until  it  should  be  heard  in  a  higher  court. 

Mr.  Mann.  I  was  not  referring  to  tiiat.  ^  I  was  referring  to  the 
expediency  and  the  practicability  of  expediting  matters  in  passing 
them  through  this  court  of  three  members  for  the  whole  United  States; 
whether  that  could  be  done  without  getting  behind  with  the  calendar. 

Mr.  FiFEB.  Those  things  can  only  be  determined  after  a  long  expe- 
rience. 

Mr.  Stewabt.  Do  you  not  believe,  from  your  experience  on  your 
Commission,  that  if  your  Commission  was  vested  witn  the  power  you 
speak  of  you  could  keep  abreast  of  the  business?  Suppose  you  were 
invested  with  the  power  of  this  tribunal 

Mr.  Fifeb.  The  final  tribunal? 

Mr.  Stewabt.  Yes,  sir. 

Mr.  Fifeb.  And  let  the  decision  of  the  Commission  be  final? 

Mr.  Stewabt.  Yes,  sir. 

Mr.  Fifeb.  I  do  not  know  that  that  would  involve  any  more  work 
and  labor  than  we  are  doing  now. 

Mr.  Mann.  It  would  involve  a  great  many  more  cases  than  now? 

Mr.  Fifeb.  I  could  not  say  as  to  that  Possiby  if  we  bad  that 
power  it  might  encourage  liti^tion. 

Mr.  Stewabt.  If  you  established  a  precedent,  would  it  not  lessen 
litigation  ? 

Mr.  Fifeb.  Yes,  sir;  cases  would  be  settled,  and  railroads  and  ship- 
pers and  everybody  else  would  comply. 

Mr.  Stewabt.  Would  be  e^uided  oy  the  precedent? 

Mr.  Fifeb.  Yes,  sir;  by  the  precedent. 

Mr.  Stewabt.  Your  decisions  would  be  published  just  the  same  as 
the  decisions  of  the  courts? 

Mr.  Fifeb.  Yes;  they  are  now. 

Mr.  Mann.  Mow  long  do  you  think  it  would  take  your  Commission 
to  say  what  should  be  the  rate  from  Chicago  to  New  York  and  from 
E^ansas  City  or  Louisville  or  Minneapolis  to  New  York^  not  to  men- 
tion Baltimore  and  Norfolk  and  Boston? 

Mr.  Fifeb.  That  is  a  very  wide  auestioiL 

Mr.  Mann.  That  is  what  I  thougnt 
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Mr.  FiFEB.  It  is  an  open  door,  that  leads  into  a  veij  wide  field. 

We  liave  a  case  now  before  the  Commission  of  the  middle  West  ship- 
pers against  the  transcontinental  line  and  the  shippers  of  the  Pacihc 
coast.  It  grew  out  of  a  differential  between  a  car  and  a  carload  rate. 
The  wholesale  jobbers  of  the  middle  West  complained  that  that  differ- 
ential was  too  high,  and  that  it  shut  them  out  of  the  iobbing  business 
on  the  Pacific  coast.  They  sold  to  the  man  who  retails,  ana  therefore 
were  compelled  to  ship  in  less  than  a  carload  rate,  and  that  is  higher 
than  a  carload,  whereas  the  Pacific-coast  jobber  ships  always  in  a  car- 
load, and  puts  it  right  in  his  storehouse  and  redistributes  it  from 
there. 

Now,  in  that  case  there  was  that  complaint,  and  we  allowed  the  law- 
yers and  the  litigants  to  take  their  own  time,  and  I  think  we  were 
over  one  year  in  taking  the  testimony  before  it  was  finally  argued  and 
submittea  to  the  Conmiission. 

Mr.  Mann.  Can  you  give  me  any  idea — ^I  do  not  know  anything 
about  it,  and  you  are  on  the  Commission — as  to  how  long  it  will  take 
to  pass  upon  a  question  like  that? 

Mr.  FiFEB.  Ijust  cited  that  instance  to  show  you.  Sometimes  we 
can  determine  those  questions  in  less  time  than  we  suppose  we  can 
when  we  enter  upon  an  investigation.     I  could  not  say,  Mr.  Mann. 

Mr.  Mann.  Oi  course  I  do  not  mean  to  give  the  number  of  days  or 
weeks  or  months,  but  whether  it  would  be  an  easy  matter  or  not. 

Mr.  FiFEB.  You  would  have  to  go  to  the  different  localities.  The 
law  under  which  we  are  now  acting  authorizes  the  Commission  to  go  to 
different  localities,  and  that  is  done  for  the  purpose  of  affording  liti- 
gants an  opportunity  to  be  heard  without  incurring  a  great  expense. 

We  go  to  Chicago  and  San  Francisco  and  Boston  and  New  York  and 
all  around,  because  if  there  is  a  complaint  on  the  part  of  merchants  in 
any  of  these  localities  it  would  be  impossible,  and  a  very  great  hard- 
ship upon  them,  for  them  to  come  to  n  ashington  with  a  great  cloud 
of  witnesses,  incurring  a  great  loss  of  time  and  great  expense,  and  it 
would  be  a  practical  denial  of  justice;  so  the  law  has  wisely  provided 
that  the  Commission,  or  any  member  of  it — one — can  go  out  and  take 
this  testimony  in  different  localities. 

Much  would  depend  on  how  much  traveling  we  would  have  to  do 
and  the  number  of  witnesses  we  would  have  to  examine.  You  are  a 
practical  man  and  a  lawyer;  you  ought  to  be  able  to  give  as  good  an 
opinion  on  that  as  I  could. 

Mr.  Mann.  Mjt  information  is  that  under  this  law  you  would  be 
fifteen'years  behmd  your  docket  inside  of  three  years. 

Mr.  FiFEB.  Oh  no,  my  brother;  Judge  Prouty  here  suggests  that 
for  the  first  ten  years — no,  not  that  long — the  first  six  years,  I  think, 
of  the  existence  of  this  Commission,  it  was  supposed  that  reallj  they 
did  have  this  power,  and  they  exercised  this  power,  and  the  railroads 
and  the  liti^nts  submitted  to  the  power,  and  finally  the  railroads 
raised  an  objection 

Mr.  Mann.  They  never  claimed  to  have  any  such  power  as  is  referred 
to  in  this  bill. 

Mr.  FiFBB.  (continuing).  And  the  court  overruled  the  objection. 

Now,  the  courts  have  said  that  when  we  investigate  the  case  all  the 
power  delegated  to  the  Commission  by  the  law  is  to  enter  an  order  that 
the  offending  company  shall  cease  ana  desist  from  charging  the  illegal 
rate,  and  there  we  must  stop.     Anything  beyond  that  is  unwarranted, 
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and  is  illeml  and  void.  In  two  cases  I  believe  the  courts  have  so 
decided.  I  think,  and  I  believe  it  is  the  opinion  of  my  colleagues, 
that  when  a  complakit  is  made  and  the  Conmiission  has  taken  testimony 
b^Eirin^  upon  the  issues  made,  the  arguments  have  been  had,  and  the 
Commission  is  fully  advised,  that  they  should  have  the  right  not  onl^ 
to  say  that  the  offending  company  shall  cease  and  desist,  but  to  mdi- 
cate  what  would  be  a  reasonaole  rate,  because  the  very  mental  opera- 
tion of  determining  that  a  rate  is  too  nigh,  and  that  the  company  must 
cease  and  desist  therefrom,  involves  a  knowledge  of  about  what  it  ought 
to  be. 

Mow,  if  we  enter  an  order  that  they  shall  cease  and  desist  from 
charging  what  we  have  determined  to  be  an  illegal  rate,  and  go  fur- 
ther ana  indicate  or  fix  what  shall  be  a  legal  *rate,  that  part  of  the 
finding  is  illegal. 

One  more  word  and  I  am  through.  This  law  has  its  civil  and  its 
criminal  aspects,  and  it  seems  to  me  that  if  the  committee  will  keep 
separate  those  different  provisions  they  will  be  enabled  to  deal  witn 
this  question  more  intelligently.  There  are  certain  cases  which  are 
declared  criminal  by  the  act.  What  are  they?  It  is  not  every  act. 
When  a  rate  has  been  fixed  and  published,  as  required  by  law,  and  a 
secret  rebate,  or  any  trick,  subterfuge,  or  device  is  adopted  whereby 
the  rate  shall  be  deviated  from,  that  is  made  a  criminal  offense. 

There  should  be  no  mistake,  if  a  railroad  fixes  a  rate  and  advertises 
it  and  sticks  it  up  in  the  station  house,  and  then  that  railroad  departs 
from  that  rate,  there  can  be  no  question  that  they  did  so  with  their 
eyes  open,  and  the  act  is  made  criminal.  It  is  made  criminal  to  under- 
bill; false  billing  and  false  weighing  are  made  criminal.  And  both 
parties — both  the  shipper  and  the  rauroad — are  amenable  to  a  criminal 
indictment  for  that  practice. 

All  this  freight  is  classified,  classes  1,  2,  3,  4,  5,  and  6,  as  the  case 
may  be.  No  one  takes  a  higner  rate.  They  may  describe  the  prop- 
erty as  property  that  properly  belongs  to  the  fifth  or  sixth  class,  the 
lower  class,  whereas  it  properly  belongs  to  class  1  or  class  2. 

They  may  give  a  false  weight,  and  thereby  defeat  the  objects  of  the 
law.  The  railroad  and  the  shipper  may  combine  upon  those  questions, 
and  by  some  trick  or  subterfuge  they^  can  place  it  in  a  false  class,  or 
they  may  falsely  weigh  it,  and  place  it  in  a  wrong  class. 

Things  of  that  kind  are  done  purposely,  and  they  are  done  know- 
ingly, and  the  law  visits  upon  that  offense  a  criminal  penalty.  But 
there  are  a  large  class  of  cases  that  are  not  made  criminal.     Take  the 

?[uestion  as  to  what  the  rates  should  be  from  New  York  to  Chicago  or 
rom  Chicago  to  the  Pacific  coast,  what  human  sagacity  can  determine 
to  the  cent  what  the  railroad  is  entitled  to.  Somebody  must  determine 
the  differential  to  be  charged  between  a  carload  and  less  than  a  carload, 
between  the  points  that  lliave  named. 

What  human  wisdom  can  say  to  the  cent  what  shall  be  charged? 
Those  are  questions  about  whicn  honest  men  may  honestly  differ,  and 
they  never  can  be  made  to  agree  exactly. 

The  long  and  short  haul  provision,  the  fourth  section,  says  that  you 
shall  not  charge  more  for  a  short  haul  than  for  a  long  haul  over  the 
same  road,  the  shorter  being  included  in  the  greater,  when  the  circum- 
stances and  conditions  are  substantially  the  same.  Well,  who  is  to 
determine,  now,  when  the  circumstances  and  conditions  are  substan- 
tially the  same?    Those  are  questions  that  do  not  involve  o.ivj  ^^rasir 
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inality.  You  take  the  question  of  sh  ipments  from  the  Mississippi  River 
east  and  to  the  Pacific  coast,  and  it  costs  more  from  New  York  to 
Phoenix,  Ariz.,  than  from  New  York  to  Los  Angeles;  and  why? 

That  is  the  shorter  haul  included  in  the  greater,  but  the  circum- 
stances and  conditions  are  not  substantially  the  same ;  and  why  ?  Water 
transportation  comes  in. 

Commercially  speaking.  New  York  is  nearer  to  San  Francisco  than 
is  Chicago,  but  there  is  a  great  deal  of  freight,  more  formerly,  per- 
haps, than  now,  that  used  to  go,  and  some  goes  to-day,  from  St.  Louis 
and  Chicago  to  the  Atlantic  coast,  and  then  ^oes  around  the  Horn  and 
the  Isthmus  of  Panama  and  reaches  the  Pacific  coast.  Now,  the  rail- 
roads say  that  that  is  not  a  case  of  substantially  the  same  circumstances 
and  conditions,  and  that  the  railroads  at  the  Pacific  coast  terminals 
have  the  right  under  the  law  to  meet  the  water  competition  at  those 
points. 

Those  questions  can  never  be  made  criminal.  They  are  questions 
upon  which  persons  may  honestly  disagree;  and  when  a  complaint  of 
that  kind  is  brought  before  the  Commission,  it  is  decided  that  there  is 
no  criminality.  And,  gentlemen,  this  constitutes,  in  my  judgment, 
possibly  the  most  important  part  of  this  law. 

Now,  how  are  you  going  to  prevent,  how  are  vou  going  to  stop,  theso 
violations  of  the  act  which  are  made  criminals  You  have  been  told 
by  my  colleagues  that  there  is  no  penalty  denounced  a^inst  the  carrier 
by  the  law,  and  that  is  true.  Gentlemen,  these  violations  are  what  the 
law  calls  malum  prohibita,  and  I  care  not  what  ceilain  individuals  may 
think  of  it,  mankind  generally  hold  that  the  same  moral  turpitude  does 
not  attach  to  an  act  of  that  kind  as  does  to  a  crime,  which  is  malum  in 
se,  such  as  burglary  and  larceny,  crimes  in  the  absence  of  all  law. 

And  you  can  see,  bearing  that  in  mind,  what  a  great  difiiculty  eon- 
fronts  the  Commission  when  it  undertakes  to  enforce  the  criminal  fea- 
tures of  the  act.  Many  statutory  prohibitions,  acts  that  are  made 
misdemeanors  by  a  statute,  a  short  time  ago  were  no  offenses  at  all. 
Yesterday  the  act  violated  no  law;  to-day  it  is  made  a  penal  offense, 
and  the  offender  is  subject  to  a  heavy  fine,  and  a  term  in  the 
penitentiary. 

Now,  it  is  my  experience  that  railroads — and  I  have  no  quarrel  with 
them  at  all — have  influence;  they  have  always  managed  to  take  care  of 
themselves  pretty  well,  and  when  a  rate  has  been  violated,  and  some- 
body has  subjected  himself  to  the  criminal  part  of  this  act,  and  you 
undertake  to  secure  an  indictment  and  conviction,  you  have  got  a  great 
big  job  on  your  hands. 

These  men  have  friends;  they  have  standing  in  the  community. 
The  whole  communitv  may  know  that  thev  have  at  different  times 
violated  the  law,  but  they  have  just  as  many  friends  as  they  had  before. 
Thev  are  not  ostracised  in  society;  and  you  undertake  to  convict  one 
of  them  and  you  meet  great  difliculties.  Now,  what  should  be  done  ? 
Judge  Knapp  has  told  you,  and  in  that  I  agree  with  him,  that  the  cor- 
poration itself  should  be  made  subject  to  indictment,  and  upon  con- 
viction it  should  be  punished;  of  course,  it  can  not  be  imprisoned;  it 
^ses  no  cast  in  society,  and  every  person  who  is  cognizant  of  the  facts 
can  be  compelled  to  testify  and  there  is  no  immunity;  and  you  know, 
as  practical  men,  under  those  circumstances  you  can  get  testimony 
and  you  can  get  conviction,  and  if  the  penalty  is  large  enough,  fixed 
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by  the  law,  it  will  be  just  as  much  of  a  deterrent  as  the  other,  and  the 
testimony  will  be  easily  acquired. 

I  have  been  on  the  Commission  for  a  little  over  two  years;  I  have 
heard  many  railroad  men  testify,  and  I  do  not  recollect  that  in  any 
instance  we  ever  secured  testimony  that  would  justify  an  indictment 
until  the  hearing  in  Chicago  last  January.  We  have  probed  that  ques- 
tioit,  at  least  in  some  cases.  In  this  very  case  we  went,  in  the  first 
instance,  to  Kansas  City.  We  got  nothing.  We  followed  it  up  and 
went  to  Chicago,  and  a  clean  breast  was  made  of  the  whole  tiling. 
They  testified  tnat  there  was  a  secret  cut,  and  I  think  some  of  them, 
y^t  least,  testified  that  only  one  man  would  know  of  it;  in  most  instances 
jMipers  were  destroyed  bearing  the  evidences  of  the  violation;  no  books 
were  kept.  How  are  you  going  to  dig  out  and  get  hold  of  any  par- 
ticular individual?  And  when  you  get  nimyou  put  him  on  the  s^nd 
and  he  has  immunity  from  punishment.  How  are  you  going  to  deal 
with  thsLt'i 

Mr.  Stewakt.  Adultery  and  gambling  are  not  malum  in  se 

Mr.  FiFBB.  No,  sir. 

Mr.  Stewart.  But  malum  prohibita.  Do  you  not  think  that  in  the 
form  of  malum  prohibita  these  railroad  corporations  commit  greater 
offenses  than  highway  robbery,  which,  you  say,  is  malum  in  sel 

Mr.  FiFER.  1  do  not  know  about  that. 

There  is  another  feature  of  the  Corliss  bill,  as  to  whether  the  word 

.   "knowingly"  or  "willfully"  should  be  inserted.     Now,  of  course,  we 

have  cases  all  the  time  where  there  are  honest  mistakes  made  as  to  the 

rates  charged,  and  there  is  no  pretense  that  there  is  any  criminality; 

no  pretense  whatever. 

In  regard  to  the  question  which  you  called  my  attention  to,  suppose 
there  was  a  statute  against  a  person  being  an  inmate  of  a  gambling 
house  and  no  scienter  required,  but  simply  the  broad  statement  that 
there  is  a  penalty  upon  him  if  he  is  an  inmate  of  a  gambling  house. 
Now,  suppose  he  wanders  in  there  through  mistake.  It  might  be 
close  to  a  hotel  and  he  might  think  he  was  going  to  the  hotel — they 
are  very  closely  connected  sometimes 

Mr.  Stewart.  It  has  been  decided  time  and  timo^  again  that  if  a  man 
enters  a  bagnio  the  presumption  is  that  he  goes  there  for  the  purpose 
of  adultery. 

Mr.  Fifer.  Yes,  sir. 

Mr.  Stewart.  And  you  have  to  destroy  that  presumption  by  testi- 
mony.    Mr.  Fifer,  that  is  certainly  correct. 

Mr.  Fifer.  Take  the  case  of  a  man  who  enters  a  gambling  house 

Mr.  Stewart.  Yes;  you  would  nay  that  the  presumption  is  that  he 
is  guilty.  And  that  is  the  presumption  in  regard  to  the  railroad  com- 
pany. And  the  railroad  company  ought  to  nave  to  rebut  that  pre- 
sunrption. 

Mi\  Fifer.  The  onus  is  on  that  man,  but  the  practice  is  always  to 
allow  him  to  show  that  he  was  there  by  mistake. 

Mr.  Stewart.  Now,  the  railroad  company,  the  onus  is  upon  the 
part  of  the  railroad  company,  and  the  presumption  is  that  they  are 
guilty  of  this  offense,  and  the  burden  should  bo  thrown  upon  them  to 
show  that  they  are  innocent. 

Now,  if  a  party  goes  to  a  gambling  house  through  mistake,  knowing 
that  it  is  a  gambling  house,  ne  can  not  plead  that  ne  did  not  know  it 
was  any  offense  uncfer  the  law  when  he  entered  there  knowia^  vVh^^s.^ 
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gambling  house.  That  would  be  a  mistake  as  to  law.  He  can  not  be 
Beard  to  say  that  he  did  not  know  there  was  any  law  against  it 

Mr.  Adamson.  Take  the  statute  against  selling  liquor  to  minors. 

Mr.  FiFEE.  Yes.  sir. 

Mr.  Adamson.  I  think  the  court  generally  holds  the  law  to  be  that 
the  onus  is  upon  the  seller  to  know  how  old  the  boy  is. 

Mr.  FiFER.  Yes,  sir;  unless  there  is  a  statement  in  the  law  that  be 
must  commit  the  act  knowingly,  and  knowingly  sell  to  minors.  I  am 
glad  that  you  called  that  up. 

Mr.  Adamson.  I  have  known  many  a  clerk  in  a  barroom  to  be'  con- 
victed under  that  statute  without  knowing  about  the  boy. 

Mr.  FiFEB.  So  have  I;  and  in  my  State  we  have  a  statute  against 
the  sale  of  liquor  to  a  person  in  the  habit  of  becoming  intoxicated,  or 
to  minors. 

Now,  the  supreme  court  of  our  State  holds  that  the  saloon  keeper 
sells  at  his  peril,  and  it  makes  no  difference  whether  the  minor  is  7 
feet  tall  ana  has  the  beard  of  a  Hercules.  As  I  say,  coming  back  to 
the  illustration  that  I  have  given,  I  do  not  believe  that  where  a  clerk 
in  a  railroad  office  in  figuring  up  makes  a  mistake  in  his  figures  and 
sends  in  a  bill  for  a  carload  of  freight,  where  it  is  purely  a  mistake,  1 
do  not  think  there  is  any  criminality  there. 

The  law  generally  places  whisky  sellers  on  a  different  basis,  for  that 
business  must  be  licensed  in  the  mrst  place,  and  the  law  distinguishes 
it  from  all  other  business  in  that  way. 

Mr.  Stewabt.  In  Massachusetts  the  presumption  is  that  every  tes- 
tator is  insane  when  he  makes  a  will,  and  that  presumption  must  l>e 
rebutted  by  proof. 

Mr.  FiFER.  Yes,  sir. 

Mr.  Stewabt.  Don't  you  think  that  that  rule  should  be  applied  to 
the  railroad  corporations,  and  that  the  rates  should  be  presumed  to  be 
unfair,  and  that  they  must  prove  the  fairness  of  the  rates? 

Mr.  FiFER.  I  hardly  agree  with  that  I  think  that  if  the  rates  are 
unfair  it  can  be  shown,  uiat  fact  can  be  shown  and  some  competent 
tribunal  can  correct  it. 

There  is  another  provision  of  the  criminal  law  that  I  think  ought  to 
be  amended,  and  that  is  to  make  the  departure  from  a  published  mte 

Sunishable  and  treated  as  an  unjust  discrimination.  My  friend,  Mr. 
lann,  asked  a  very  pertinent  question  yesterday  in  regard  to  these 
packing-house  rateis  from  the  Missouri  River  to  Chicago.  There  are 
only  a  few  great  packing  houses,  and  I  believe — and  1  think  that  is 
the  opinion  of  all  my  colleagues — that  there  was  no  unjust  discrimi- 
nation in  that  instance.  Although  a  departure  from  a  published  rate, 
and  although  in  a  sense  a  secret  rate,  all  the  persons  or  corporations 
who  could  avail  themselves  of  that  cut  rate  knew  of  it  in  some  way. 
The  i*ate  on  packing-house  products  from  the  Missouri  River  points, 
the  published  rate,  was  23^  ^nts.  They  were  actually  carrying  the 
gooas  for  18i  centi^  6  cents  less.  Now,  the  auery  comes  up,  if  there 
was  no  discrimination,  then  who  was  injured?  And  why  should  that 
be  made  a  penal  offense? 

Gentlemen,  in  considering  that  question  I  ask  you  to  go  back  of  the 
shipper  and  look  to  the  proaucer.  It  is  true  that  the  man  who  raises 
cattle  and  grain  on  the  Western  farm  is  not  financially  interested  in  the 
warehouseman  or  the  packing-house  man  who  does  the  shipping,  but 
what  he  is  afraid  of  and  the  way  in  which  he  may  be  injure!  is  this: 
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By  the  secret  rate  to  the  large  shipper  the  smaller  ones  are  driven  out 
of  business,  and  the  whole  thing  is  confined  and  placed  into  the  hands  of 
a  few  men.  Now,  that  narrows  the  market  in  wnich  the  producer  may 
sell;  it  lessens  the  number  of  men  that  will  purchase  his  products,  and 
they  claim  that  it  enables  a  few  men  by  that  means  to  fix  the  price  paid 
the  producer  and  to  fix  also,  in  some  measure,  the  price  at  which  the 
gooQs  are  sold  to  the  consumer. 

It  was  suggested  bv  some  one  on  yesterday,  I  think,  that  these  con- 
ditions had  already  driven  out  the  smaller  man.  Well,  if  the  condi- 
tions have  already  driven  out  the  smaller  men,  if  they  continue  will  it 
not  keep  them  out?  That  is  the  question.  I  submit  to  the  committee, 
is  it  not  better  that  there  be  a  published  rate  stuck  up  in  the  station 
house,  so  that  everybody  may  know,  and  if  that  rate  be  adhered  to  it 
will  widen  the  market  of  the  producer,  it  will  increase  the  number  of 
men  to  whom  he  may  seU.  The  tendency  of  t^e  other  policy  is  to 
narrow  the  market. 

I  have  detained  you  longer  than  I  had  intended^  gentlemen.  There 
are  other  phases  of  this  question  that  I  would  hke  to  speak  of,  but 
these  are  the  main  features.  If  there  are  any  questions  that  any 
members  of  the  committee  desire  to  ask,  I  will  answer  them  to  the 
best  of  my  ability. 

Mr.  Stewart.  You  say  that  the  consolidation  in  the  hands  of  a  few 
large  dealers  would  narrow  the  sale  by  the  producer.  It  would  per- 
haps affect  the  price,  but  it  would  not  narrow  the  sale.  Supply  and 
demand  would  control  that,  entirely.  You  said  it  narrowed  tne  mar- 
ket; it  might  fix  the  price  to  the  producer. 

Mr.  FiFER.  What  I  meant  by  that  was  the  different  individuals  to 
whom  he  might  sell. 

Mr.  Stewart.  But  in  the  aggregate  it  would  not  reduce  the  sale? 

Mr.  FiFER.  I  suppose  if  one  man  only  in  Chicago  could  bu^  grain 
that  would  certainly  place  great  powers  in  the  hands  of  that  individual. 

Mr.  Stewart.  It  would  not  narrow  the  sale  of  the  producer.  The 
supply  and  demand  would  control  that. 

Mr.  FiFER.  No,  sir;  he  would  always  sell. 

Mr.  Knapp.  He  would  not  get  so  much. 

Mr.  FiFER.  The  plea  they  make,  and  I  am  only  making  the  plea 
that  is  made  by  the  producer 

Mr.  Stewart.  He  could  not  get  so  much  for  it? 

Mr.  Ftfer.  Yes,  sir;  he  narrows,  he  limits,  his  opportunity  to  sell. 
One  man  does  not  give  a  good  price.    There  is  competition  in  the  pur-^ 
chase  of  grain  where  everybody  has  a  fair  show  and  an  equal  chance, 
and  one  man  will  overbid  another,  and  in  that  way  the  producer,  it  is 
supposed  at  least,  secures  a  better  price  for  his  product. 

Mr.  Stewart.  Then  you  agree  with  Mr.  Prouty  that  the  two  rem- 
edies to  be  adopted  are,  first,  to  punish  the  corporation,  to  punish  any 
departure  from  the  published  rates 

Mr.  FiFER.  I  thinK  that  a  departure  from  the  published  rate  should 
be  made  a  discrimination,  and  treated  as  a  discrimination. 

Now,  in  one  case  an  indictment  was  secured  and  there  was  a  depar- 
ture from  the  published  rate,  and  the  evidence  was  positive,  but  the 
court  held  (the  indictment  charged  an  unjust  discrimination |,  and  the 
court  said,  "  Why  you  have  not  brought  in  others  to  show  nere  that 
somebody  was  charged  a  greater  rate  and  therefore  there  is  no  dis- 
crimination."   The  simple  act  of  departing  from  the  rate  was  not  h&l4. 
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to  be  enough.    The  departing  from  the  published  rate  the  court  held 
was  necessarily  discrimination. 

I  feel  that  1  ought  to  say,  in  that  connection^  that  that  offense,  as  I 
remember  it,  is  punished  by  both  fine  and  imprisonment.  That  is 
discrimination. 

There  is  another  drag-net  provision  in  the  law  which  does  impose  a 
fine  for  any  violation,  but  that  is  a  much  less  penalty. 

Now,  I  do  not  know  why  those  two  provisions  of  the  criminal  law 
should  not  be  amended.  1  do  not  know  of  anybody  who  would  say 
that  they  should  not  be  amended. 

Mr.  Mann.  Will  you  answer  me  a  practical  question  I 

Mr.  FiFER.  Yes,  sir. 

Mr.  Mann.  This  Nelson-Corliss  bill  provides  that  testimony  shall 
be  taken  in  the  first  instance  before  the  Commission  in  fixing  a  rate, 
and  the  transcript  of  that  testimony  certified  to  the  court,  wnere  the 
v^court  is  appealed  to,  and  then  if  the  court  desires  other  testimony,  or 
decides  to  have  other  testimony,  that  it  shall  be  certified  to  the  Com- 
mission, and  the  Commission  shall  take  that  new  testimony.  I  under- 
stand the  reasons  for  all  that,  but  do  you  think  it  would  be  practicable 
or  not  for  the  Commission,  as  a  matter  of  fact,  to  take  all  the  testi- 
mony, in  addition  to  deciding  all  the  cases  which  would  be  brought 
before  it? 

Mr.  FiFER.  That  is  to  provide  that  no  further  testimony  shall  be 
taken? 

Mr.  Mann.  That  law  provides  that  if  the  court  concludes  to  permit 
other  testimony  to  be  offered,  then  that  fact  shall  be  certified  to  the 
Commission,  which  shall  take  the  testimony.  Of  course  I  understand 
the  reasons  for  that,  in  order  to  make  them  make  their  case  before 
the  Commission;  but  as  a  pi*actical  question,  the  purpose  of  this  legis- 
lation is  to  expedite  the  decision  of  these  cases. 

Mr.  FiFEB.  Yes,  sir. 

Mr.  Mann.  Will  it  be  practicable  for  the  Commission,  in  addition 
to  its  other  duties,  to  take  all  of  the  testimony  which  might  be  required 
to  dispose  of  these  cases? 

Mr.  Knapp.  Yes;  certainly. 

Mr.  FiFER.  I  do  not  know,  Mr.  Mann,  why  that  should  not  be  done. 
It  is  done  in  all  the  nisi  prius  courts  of  the  country.  They  hear  the 
testimony 

Mr.  Mann.  I  think  in  every  case,  in  every  big  chancery  case,  the 
testimony  is  always  taken  before  a  master  in  chancery. 

Mr.  FiFER.  Yes,  sir. 

Mr.  Mann.  And  as  I  understand,  you  do  not  have  that  authority  to 
have  that  done? 

Mr.  FiFER.  Yes,  sir:  the  courts,  I  think,  in  several  instances  have 
referred  cases  back  to  tne  Commission  and  directed  them  to  take  further 
testimony. 

The  Chairman.  What  is  your  practice  as  a  commission;  to  take  tes- 
timony as  such  before  the  Commission  or  before  a  member  of  the 
Commission? 

Mr.  FiFER.  That  has  not  occurred  in  my  time.  I  will  refer  to  Mr. 
Prouty,  to  answer  that  question. 

Mr.  Proutt.  We  can  do  either  thing.  Mr.  Chairman,  but  as  a  matter 
of  practice  one  or  more  members  of  the  Commission  take  the  testi- 


INTERSTATE-OOMMBROE   LAW.  255 

mony  in  a  case  unless  the  case  is  of  very  considerable  importance,  in 
which  event  we  usually  go  as  a  commission. 

The  Chairman.  Do  you  ever  depute  anybody  else  to  take  testimony  ? 

Mr.  Prouty.  That  can  be  done. 

The  Chairman.  You  have  that  authority? 

Mr.  Proittt.  Yes,  sir;  that  is,  testimony  can  be  taken  before  a 
notary  public. 

Mr.  FiFER.  A  deposition. 

Mr.  Mann.  Have  you  authority  to  appoint  a  commissioner  to  take 
testimony? 

Mr.  Prouty.  In  a  foreign  country,  but  not  in  this  countrjr. 

Mr.  FiFER.  It  is  the  same  law  in  regard  to  taking  depositions. 

Mr.  Mann.  If  a  law  like  this  was  passed,  would  it  not  be  necessary 
for  you  to  have  authority  to  appoint  a  commissioner  to  take  testimony; 
in  other  words,  would  you  not  be  swamped? 

Mr.  Prouty.  I  do  not  think  so,  but  that  could  only  be  tested  by  a 
practical  trial.  As  Governor  Fifer  has  said,  this  Commission  for  the 
first  ten  years  of  its  existence  supposed  that  it  had  and  exercised 
every  power  provided  in  the  Corliss  bill.  I  will  undertake  to  point 
out  to  you  a  case  where  it  did  exercise  every  power  which  is  given  in 
this  bill,  and  it  was  not  swamped  with  business. 

Now,  you  were  speaking  of  differentials.  The  differentials  for  Bos- 
ton, Baltimore,  New  York,  and  Philadelphia  were  decided  in  1875  by 
the  Thurman  committee,  and  that  differential  has  remained  in  effect 
ever  since.  The  differentials  were  decided  a  number  of  years  ago  for 
Chicago,  and  Kansas  City,  and  Minneapolis,  and  they  have  remained 
in  effect  ever  since.  When  one  of  those  things  is  onCyC  decided,  it  goes 
on  year  after  year,  so  that  the  business  is  less  than  might  naturally  be 
expected. 

Mr.  Fifer.  This  matter  of  referring  cases  back  to  the  Commission 
occurred  before  I  became  a  member,  and  consequentlv  I  know  nothing 
personally  about  it.  I  knew  that  there  were  cases  of  that  kind  in  the 
past,  but  the  modus  operandi  of  getting  them  back  into  the  hands  of 
the  Commission  I  was  not  familiar  with.  Now,  gentlemen,  I  believe 
I  have  said  all  that  I  have  to  say. 

The  Chairman.  Will  it  suit  your  convenience,  Judge  Knapp,  to  go 
on  to-morrow  morning  at  half  past  10  o'clock? 

Mr.  Knapp.  It  will,  Mr.  Chairman. 

The  Chairman.  Very  well. 

(Thereupon,  at  3.45  p.  m.,  the  committee  adjourned  until  Wednes- 
day, April  23, 1902,  at  10.30  o'clock  a.  m.) 


Wednesday,  April  «*,  1902. 

The  committee  met  at  10.80  o'clock  a.  m.,  Hon.  James  F.  Stewart, 
acting  chairman. 

STATEMEHT  OP  MABTIK  A.  KNAPP,  CHAIBMAIT  OP  THE  UTTEB- 
8TATE  COMMEBCE  C0MMI88I0H— Continned. 

Mr.  Chairman,  it  was  very  gratifying  to  me  on  Monday,  when  your 
chairman  suggested  that  your  committee  was  more  concerned  just  at 
present  considering  principles  of  railway  regulations  than  in  diR<^us»r 
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ine  deUilfi  of  partacolar  meftsares.  Thai  seems  to  be  m  yeiy  wise  atti- 
toae.  We  ghould  at  first  decide  what  we  shookl  attempt  to  aooomplish, 
and  when  we  have  decided  that  we  are  prepared  to  examine  the  partic- 
ular methods  proposed  for  realizing  our  purpose.  At  the  same  time 
the  dij9Cu>vdoD  may  be  so  discursive  as  to  be  unprofitable^,  and  if  we 
get  very  £ir  beyond  the  ranee  of  any  le^sktive  proposal  we  are  liable 
to  indul^  in  more  or  less  idle  speculation. 

So,  with  your  permission,  this  morning  I  shall  try  to  bring  the  dis- 
cui>P9ion  to  a  somewhat  more  definite  and  practical  basis. 

In  the  ten  years  and  more  during  which  I  have  been  a  member  of 
die  Interntate  Commerce  Commission  I  have  endeavored  to  ^ve  careful 
and  coni^'ientious  study  to  the  problem  of  railway  l^islation.  I 
appreciate  its  difficulty;  I  think  I  understand  how  serious  the  question 
is  in  its  various  aspects.  My  experience  and  reflection  leads  me  to  be 
very  conservative.  I  think  our  legislative  policy  should  be  developed 
by  evolution  and  not  by  revolution,  and  I  am  not  at  all  disposea  to 
advocate  any  very  radiod  or  novel  additions  to  the  present  laws  upon 
thiH  subject.  Indeed,  I  think  all  the  Commission  has  ever  recommended 
to  Cong^resH  is  that  such  changes  be  made  in  the  present  act  as  will 
enable  its  purpose  to  be  accomplished  and  will  permit  it  to  effect  the 
results  upon  railway  operations  which  its  framers  obviously  intended. 

We  are  not  preparea,  in  my  judgment,  to  enter  upon  novel  fields  of 
l^slation,  ana  we  may  wisely,  for  the  time  being  at  least,  confine  our 
enorts  to  such  amendments  tnat  will  give  the  law  the  strength  and  effi- 
ciency which  it  was  supposed  to  have  when  it  was  adopted.  Nor  am  I 
aware  of  any  measure  pending  before  this  conmiittee  which  goes  any 
farther  than  that. 

Now,  the  while  I  ask  you,  gentlemen,  to  keep  in  mind  the  distinction 
which  I  endeavored  to  point  out  on  Monday,  for  I  regard  that  as  fun- 
damental; and  clearness  of  thought  at  the  very  foundation  of  this  sub- 
ject will  aid  us  to  intelligent  conclusions. 

There  is  a  radical  difference,  fundamental  in  its  nature,  between 
measures  which  are  devised  to  secure  the  observance  of  railway  tariffs 
and  measures  which  are  designed  to  correct  those  tariffs  when  they  are 
found  to  be  in  violation  of  the  principle  of  this  law. 

You  can  only  correct  that  class  of  evils  which  results  from  depart- 
ure from  the  public  tariff;  that  class  of  evils  of  which  rebates  and  rate 
cutting  and  similar  devices  are  types,  you  can  only  deal  with  them  by 
making  them,  as  the  present  law  makes  them,  misdemeanors  and  seek- 
ing to  punish  them  as  such.  Of  course  all  those  evils,  all  evils  of  this 
class,  have  their  origin  in  the  competition  between  carriers,  and  I  do 
not  hesitate  to  express  my  own  conclusion,  at  least,  after  very  careful 
examination  and  reflection,  that  so  long  as  that  competition  remains 
unrestrained  and  unregulated,  just  so  long  evils  of  this  kind  will  inev- 
itably recur. 

Wnen  I  ask  your  committee  to  amend  the  criminal  provisions  of  this 
law,  which  are  found  in  the  tenth  section,  1  do  not  wish  to  be  under- 
stood as  implying  a  belief  that  those  amendments  will  be  a  panacea  for 
the  evils  against  which  they  are  directed.  1  perfectly  agree  with  Com- 
missioner Prouty  that  railway  competition,  as  it  has  existed  in  this 
country,  is  gradually  and  surely  disappearing.  I  do  not  think  it  can 
be  relied  upon  in  the  future  as  the  agency  which  shall  secure  reason- 
able rates;  nor  do  I  believe  that  it  ought  to  be  relied  upon.  My  own 
judgment  is  that  to  secure  reasonable  rates  of  transportation  and  jus- 
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tice  to  the  shipper  as  well  as  the  carrier,  our  legislative  policy  should,  in 
some  respects,  oe  materially  altered;  that  we  should  recognize  the  ten- 
dency, and  in  many  respects  the  desirability,  of  railway  association, 
and  devise  such  measures  as  will  secure  the  benefits  of  that  association 
without  subjecting  the  public  to  the  dangers  of  excessive  and  unreason- 
able charges.  But  1  should  not  be  justified,  I  think,  in  discussing  that 
aspect  of  the  general  question  at  this  session  of  the  committee. 

If  it  should  be  your  pleasure  later  on  to  desire  my  pei'sonal  views 
respecting  this  whole  question  of  railway  competition  and  railway 
cooperation  1  shall  be  very  glad  to  furnish  them;  but  I  do  not  under- 
stand that  any  project  of  that  kind  is  pending  before  this  committee, 
and  1  think  I  will  be  likely  to  serve  you  best  if  1  confine  my  remarks 
to  the  questions  which  are  involved  in  pending  measures. 

So  I  say  that  on  the  theory  which  now  obtains  in  our  statute  laws, 
both  State  and  natiorral,  that  railroad  competition  is  to  be  encouraged 
and  enforced  so  far  as  possible,  and  that  no  form  of  railroad  associa- 
^  tion  is  to  be  legalized;  on  that  theory  I  say  that  the  amendments  to 
the  tenth  section,  substantially  as  they  appear  in  the  Corliss  bill,  are 
of  urgent  importence  and  ought  to  be  adopted.  I  do  not  know  of  any 
person  who  hesitates  to  say  that  the  carrier  corporation  should  be 
made  liable  for  the  transactions  which  are  of  the  character  now  under 
consideration. 

Mr.  Stewart.  Before  you  get  through  will  you  suggest  any  amend- 
ments to  the  Corliss  bill  which  you  think  would  be  agreeable  to  the 
Commission,  if  you  have  any? 

Mr.  Knapp.  Later  on,  in  another  connection. 

I  want  to  repeat  that  there  are  two  changes  in  the  law  relating  to 
the  enforcement  of  criminal  remedies  whicn  are  important,  against 
which  there  is  no  reasonable  objection,  against  which  I  venture  to  say 
no  one  will  come  here  and  interpose  opposition.  They  are  that  the 
^/  corporation  carrier  shall  *be  made  liable,  and  not  simply  its  agent  and 
representative,  and  that  the  shipper  shall  be  made  liable  who  know- 
ingly accepts  a  lower  rate  than  that  provided  by  the  published  tariff 
without  being  obliged  to  show  that  he  thereby  secured  a  discrimina- 
tion in  favor  of  himself  and  against  his  business  rivals. 

Those  two  changes  in  the  tenth  section  would  greatly  aid,  in  my 
judgment,  the  practical  administration  of  the  criminal  machinery 
devised  for  preventing  rebates  and  compelling  carriers  to  observe 
their  published  schedules. 

Mr.  Mann.  In  your  opinion,  would  it  be  sufficient  to  provide  a  pen- 
alty against  a  shipper  wno  knowingly  received  a  reducea  tariff,  or  fol- 
low a  provision  of  the  Corliss  bilf  and  provide  a  penalty  against  the 
^  man  who  does  receives  a  reduced  tariff? 

Mr.  Knapp.  As  1  said  on  Monday,  1  had  not  supposed  that  this  bill 
was  so  framed  as  to  make  an  innocent  shipper  liable.  1  assumed  that 
he  would  be  indictable  only  in  a  case  where  he  knew  what  the  pub- 
lished rate  was  that  other  people  had  to  pay  and  secured  by  arrange- 
ment with  the  carrier  a  preferential  rate  for  himself.  If  that  distinction 
can  not  be  made  in  the  law,  nevertheless  I  think  the  change  should  be 
made,  because  I  do  not  think  instances  would  ever  occur  where  a  man 
actually  innocent,  acting  in  good  faith,  would  be  made  the  subject  of 
prosexjution. 

Mr.  Mann.  I  should  think  you  would  find  loopholes  enough  in  thi^ 
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law  to  lead  jou  to  think  that  it  was  quite  necessary  to  guard  against 
such  things  in  making  a  new  law. 

Mr.  Fletcher.  Would  not  that  be  extraordinary  legislation,  rather 
unusual  in  this  country,  to  legislate  a^inst  a  man  making  a  good 
bargain  and  shipping  his  merchandise,  his  stock,  or  whatever  he  has  to 
ship,  making  him  liable  for  taking  a  less  rate,  if  he  could  get  it;  is 
that  not  rather  an  extraordinaiy  provision? 

Mr.  Knapp.  Mr.  Fletcher,  1  think  not.  Now,  it  all  de][)ends,  gen- 
tlemen, upon  the  point  of  view.  If  you  say  that  the  railroad  is  a 
Erivate  industry,  just  like  a  farm  or  a  factory,  then  everj  man  should 
e  free  to  make  the  best  bargain  he  can  with  the  carrier  whose  serv- 
ices he  desires.  If  you  take  that  position,  then  this  entire  act  to  regu- 
late commerce  should  be  repealed  and  the  whole  effort  at  railroad 
regulation  should  be  abandoned. 

Leave  it  a  matter  of  purely  private  arrangement,  that  every  man  and 
any  man  might  make  his  own  bargain  with  the  carrier,  just  as  he  now 
makes  it  with  his  shoemaker  or  his  grocer.  But  if  you  regard  the 
railways  as  performing  a  public  service,  discharging  a  function  of  the 
Sbite,  doing  a  thing  wnich  the  State  is  bound  to  do  except  it  abstains 
from  motives  of  expediency,  then  I  think  j^ou  must  reach  the  conclu- 
sion that  our  laws  should  be  aimed  to  secure  precisely  equal  treatment 
to  all  shippers  under  like  circumstances.  And,  to  my  mind,  it  is  just 
as  wrong — I  mean  wrong  against  social  order  and  the  rights  of  the 
citizen — to  permit  one  shipper  to  get  his  tmffic  carried  at  less  rates 
than  his  rivals  pay  as  it  would  be  to  let  one  man  buy  postage  stamps 
cheaper  than  his  business  rivals  or  get  his  imported  goods  through  the 
custom-house  at  less  rates  than  other  people  are  compelled  to  pay. 

Mr.  Mann.  There  is  no  law  against  a  man  buying  postage  stamps  as 
cheap  as  he  can  buy  them. 

Mr.  Knapp.  No;  but  no  man  can  buy  them,  in  the  first  instance,  for 
any  less  than  a  fixed  sum,  which  everybody  must  pay. 

Mr.  Coombs.  Here  is  a  distinction,  it  seems  to  me,  you  fail  to  make. 
In  regulating  freight  you  fix  the  maximum  to  be  charged.  You  do 
not  intend  to  fix  the  rate,  but  you  fix  the  maximum,  as  I  understand  it 
Now,  coming  within  a  maximum  under  the  maximum,  is  not  the  person 
permitted  by  right  to  engage  in  whatever  arrangement  he  might  make? 

Mr.  Knapp.  Absolutely  not. 

Mr.  Coombs.  Do  you  think  he  ought  to  be  cut  off  from  any  field  of 
legitimate  arrangement — I  mean  legitimate  on  his  part — simply  because 
the  Government  has  the  right  to  say  to  the  railroad,  as  a  common  car- 
rier, what  their  maximum  charges  shall  be? 

Mr.  Knapp.  Yes.  If  1  perfectly  apprehend  your  question,  I  will 
answer  it  this  way:  The  Commission  or  any  other  agent  of  the  Gov- 
ernment charged  with  the  administration  of  its  laws  in  this  regard 
should  be  authorized  in  certain  cases,  which  I  shall  come  to  presentl}^, 
to  prescribe  the  maximum  rate;  but  the  carriers  who  have  the  complete 
initiative  in  rate  making  should  be  at  liberty  at  any  time  to  publish 
and  apply  a  lower  rate  tnan  that  which  has  been  prescribed.  But  that 
lower  rate  should  be  open  and  available  to  everybody. 

Mr.  ('ooMBS.  That  may  be  true  in  theoiy,  but  do  you  seem  to  go 
that  far  when  you  regulate  the  maximum  rate  ?  Should  you  go  farther 
than  that,  into  the  business  of  concerns  and  into  the  business  of  indi- 
viduals who  have  dealings  with  the  concerns? 

Mr.  Knapp.  Mr.  Representative,  the  present  law  goes  to  that  extent 
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Mr.  Coombs.  I  am  asking  for  information;  you  have  studied  these 
questions,  and  so  I  am  asKing  you  about  them.  That  is  my  only 
motive. 

Mr.  Knapp.  What  little  knowledge  I  have  gained  from  experience 
ought  to  be  at  your  service,  and  very  cheerfully  is  at  your  service. 
1  will  be  very  pleased  to  answer  to  the  best  of  my  ability  any  questions 
you  or  any  otner  member  of  the  committee  may  propound. 

Mr.  Coombs.  1  simply  wanted  to  ask  the  question  as  to  how  far  you 
can  regulate  the  common  carrier  after  you  have  fixed  the  maximum 
rates  he  is  permitted  to  charge,  how  far  then  beyond  can  you  go  into 
the  business  of  his  concern  and  the  minutia  or  it  and  regulate  it. 
That  is  what  I  would  like  you  to  discuss. 

Mr.  Knapp.  There  is  no  question  about  the  power  of  Congress,  and, 
in  my  opinion,  not  the  slightest  question  about  its  duty.  No  proposi- 
tion IS  more  intolerable  to  my  mind  under  modern  business  conditions 
than  to  say  that  one  shipper  under  present  circumstances  should  be 
able  to  make  and  carry  out  a  private  bargain  with  the  carrier  as  the 
result  of  which  he  secures  the  benefits  of  a  public  service  for  less  than 
his  business  rivals  pay,  and  thereby  not  only  get  cheaper  transporta- 
tion, but  through  that  transportation  get  command  of  the  market 
which  enables  him  to  undersell  all  his  rivals. 

Mr.  Mann.  In  that  connection  1  would  like  to  ask  a  question. 

Mr.  Knapp.  Certainly. 

Mr.  Mann.  You  have  had  recently  an  investigation  of  the  dressed- 
beef  shipping.  Suppose,  for  instance,  that  one  of  the  concerns  ship- 
ping dressed  beef  after  a  law  like  this  goes  into  effect  does  make  an 
agreement  with  one  of  the  railroads,  which  is  secret  and  very  difficult 
to  obtain  knowledge  of,  and  gets  a  preferential  rate  considerably  below 
the  published  rate.  His  rival  shipper  has  reason  to  believe  that  that 
is  the  case,  is  morally  certain  that  that  is  the  case.  What  is  he  to  do? 
Go  out  of  business,  or  put  his  time  in  in  endeavoring  to  enforce  the 
criminal  law  or  in  endeavoring  to  secure  a  lower  rate  nimself  ? 

Mr.  Knapp.  That  he  will  do  the  latter  as  a  matter  of  practical 
conduct  I  have  not  the  slightest  doubt.  That  is  just  what  nappens 
everywhere. 

Mr.  Mann.  But  what  would  you  have  him  do?  You  want  to  have 
him  punished  with  the  $5,000  fine  for  every  time  he  does  that? 

Mr.  Knapp.  No;  not  the  man  who  does  not  get  it,  but  the  man  who 
does. 

Mr.  Mann.  But  what  is  he  to  do?  Go  out  of  business  or  seek  to 
obtain  it  himself? 

Mr.  Knapp.  Well,  that,  of  course,  is  the  hardship  which  every  busi- 
ness man  must  encounter  under  possible  circumstances. 

Mr.  Mann.  I  know  of  no  other  case  in  business  where  a  man  is 
punished  for  doing  that  thing. 

Mr.  Knapp.  Now,  let  us  see.  Suppose  you  are  an  importer,  and 
you  know  to  an  almost  certainty  that  your  rival  gets  his  ^oods  through 
the  custom-house  on  an  undervaluation.  Are  you  going  to  try  and 
do  the  same  thing? 

Mr.  Mann.  We  say  in  Chicago  that  we  will  have  to  go  out  of  busi- 
ness because  they  do  that  in  New  York,  and  we  are  making  a  dreadful 
kick  about  it. 

Mr.  Knapp.  And  you  ought  to. 

Mr.  Mann.  This  matter  of  a  duty  to  the  Government^  W2A^3Ks&\sia^ 
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ter  of  interfering  with  a  private  contract  are  two  different  things;  and 
if  you  can  name  any  other  case  where  that  is  done  I  think  it  would  be 
very  valuable. 

Mr.  Knapp.  You  see  I  differ  from  you  on  a  fundamental  idea. 

Mr.  Mann.  You  do  not  differ  with  me  on  anything;  I  am  seeking 
information  and  not  expressing  an  opinion. 

Mr.  Knapp.  That  is  not  a  matter  of  private  contract 

Mr.  Mann.  Let  us  get  through  the  other  first.  That  is  purelv  a 
matter  of  argument.  That  is  not  a  matter  of  information.  What 
would  you  have  the  man  do  in  a  case  of  that  sort? 

Mr.  Knapp.  I  can  not  be  made  the  custodian  of  that  man's  con- 
science or  undertake  to  say  what  he  ought  to  do. 

Mr.  Mann.  Well,  what  can  he  do  under  a  law  like  this? 

Mr.  Knapp.  He  can  lend  himself  actively  to  the  effort  to  prevent  a 
recurrence  of  the  wrong  bv  which  he  is  defrauded. 

Mr.  Mann.  Oh,  he  migtt  constitute  himself  into  a  detective  or.  a 
criminal  bureau  and  lose  his  business  while  he  was  prosecuting  his 
case  up  through  the  courts,  if  he  could  obtain  information  at  all,  which 
he  could  not  do  by  himself. 

Mr.  Knapp.  I  grant  all  that.  I  think  I  appreciate  its  difficulties.  If 
a  strong  and  powerful  shipper  can  bring  pressure  to  bear  on  a  railroad 
carrier  which  gives  him  a  lower  rate,  he  drives  his  rivals  out  of  the  field, 
and  right  there 

Mr.  MANN.  According  to  the  theory  we  have  got  so  far  if  we  passed 
this  law  he  would  drive  nis  rivals  out  of  the  field. 

Mr.  Knapp.  Not  at  all. 

Mr.  Mann.  Well,  what  will  the  rival  do  now  who  can  not  get  the 
lower  rate,  knowing  morally  that  his  rival  has  a  lower  rate;  what  is  he 
to  do? 

Mr.  Knapp.  I  sav  he  should  do  exactly  in  principle  what  a  business 
man  would  do  who  found  himself  undersold  by  a  rival  whom  he  believed 
had  stolen  the  goods. 

Mr.  Mann.  Well,  what  would  he  do? 

Mr.  Knapp.  He  does  not  go  and  steal  some  goods  himself. 

Mr.  Mann.  No;  but  he  meets  the  cut  right  along;  he  either  meets 
the  cut  or  goes  out  of  business. 

Mr.  Knapp.  1  want  to  make  two  brief  observations  on  that  point 
I  see  exactly  where  there  may  be  a  divergence  of  view.  As  I  say,  I 
maintain  that  these  are  not  matters  of  contract  at  all.  I  do  not  ride 
on  the  cars  or  have  my  traffic  carried  by  virtue  of  a  conti'act  with  a 
carrier,  but  in  the  exercise  of  my  political  rights.  A  merchant  may 
stand  at  his  door  and  say  I  shall  not  enter.  He  may  refuse  to  sell  me 
his  goods  even  if  I  offer  him  cash  for  them.  He  is  free  to  sell  to  me 
at  one  price  and  to  you  at  another  price.  All  the  transaction^  between 
men  wnich  involve  the  change  of  property  are  contract  relations,  but 
the  relations  between  the  public  and  a  public  carrier  are  not  contract 
relations,  and  the  rights  of  the  public  grow  out  of  their  inherent 
political  rights  as  citizens.  The  railroad  manager  can  not  stand  at  his 
station  and  say  that  I  shall  not  enter.  He  is  performing  a  public 
service;  he  furnishes  the  facilities  of  that  public  service  under  condi- 
tions which  require  him  to  offer  them  to  everybody  and  on  equal 
terms.     That  is  one  observation. 

The  other  is,  if  you  take  the  contrary  view,  you  simi)ly  turn  over 
the  conmierce  and  business  of  this  country  to  a  few  multimillionaires; 
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and  kindred  to  that  I  beg  to  make  this  observation,  and  I  think  it  is 
worth  a  moment's  attention: 

1  believe  that  indejjendent  of  the  exercise  of  public  authority  there 
is  no  agency  which  will  operate  so  forcefully  to  bring  down  published 
rates  as  to  see  to  it  that  they  are  absolutely  observed  in  all  cases. 
And  why?  Railroads  are  sensitive  to  public  opinion  and  they  yield 
to  public  pressure.  The  man  that  presses  them  hardest  is  the  man 
that  has  got  the  largest  shipments  to  offer,  and  if  a  carrier  in  a  given 
situation,  by  yielding  to  the  importunity  and  pressure  of  one  or  more 

Eowerful  shippers,  can  thereby  nold  up  his  rates  as  to  everybody  else, 
e  is  not  going  to  reduce  them.  When  it  gets  to  the  point  where  the 
biggest  shipper  can  get  no  better  rate  than  the  smallest  shipper,  where 
the  published  tariff  is  applied  without  variation  or  exception  to  every- 
body, you  will  have  the  united  pressure  of  the  entire  business  com- 
munity demanding  a  reduction  of  mtes,  and  you  will  not  get  it  in  any 
other  way. 

Mr.  Mann.  And  the  millennium  ? 

Mr.  Knapp.  No;  not  the  millenium. 

Mr.  Mann.  You  will  have  the  millenium  before  you  get  to  the 
point  where  nobody  will  make  a  bargain  if  he  can  which  will  be  to  the 
disadvantage  of  somebody  else. 

Mr.  Adamson.  I  understand  you  to  say  as  to  whether  a  merchant 
will  trade  with  you  is  a  matter  of  his  own  business;  but  as  to  whether 
you  ride  on  a  railroad  train  or  not,  no  matter  what  your  condition  or 
circumstances,  is  a  political  right  which  nobody  can  gainsay.  I 
understand  that  few  of  the  railroads  are  chartered  by  the  Federal 
Government;  that  they  are  chartered  by  the  States.     Is  that  true? 

Mr.  Knapp.  That  is  quite  true. 

Mr.  Adamson.  Do  you  derive  your  jurisdiction  and  authority  for 
the  Interstate  Commerce  Commission  anywhere  except  from  the  clause 
authorizing  Congress  to  regulate  interstate  commerce  and  commerce 
with  the  Indian  tribes? 

Mr.  Knapp.  That  is  the  principal  source  of  authority. 

Mr.  Adamson.  Is  not  that  the  only  thing  in  the  Constitution  giving 
you  authority  ? 

Mr.  Knapp.  Well,  Mr.  Representative,  we  do  not  any  of  us  know 
how  far  our  Supreme  Court  would  go  in  a  direction  of  this  kind  under 
the  general- weliare  clause  of  the  Constitution.  I  agree  with  you  that 
the  only  specific  authority  for  railroad  regulation  is  found  in  the  clause 
you  have  referred  to. 

Mr.  Adamson.  When  it  can  not  be  stretched  any  further  we  go  to 
the  welfare  clause  as  more  elastic.  Now,  does  the  commerce  clause 
recognize  any  such  distinction  as  you  make  between  public  or  quasi 
public  institutions  and  private  institutions  t 

Mr.  Knapp.  In  that  clause. 

Mr.  Adamson.  What  clause  does! 

Mr.  Knapp.  By  giving  the  Congress  the  right  to  regulate  commerce. 
It  is  not  the  right  to  regulate  private  business. 

Mr.  Adamson.  In  rej^ulating  commerce,  interstate  and  forei^,  and 
commerce  with  the  Indian  tribes,  does  that  clause  make  any  distinction 
as  to  the  business  which  corporations  do  and  the  business  which  private 
individuals  do?  Do  we  not  under  that  clause  legislate  on  eveiy  con- 
ceivable subject  about  what  individuals  do  and  wnat  mercantile  firms 
do,  and  everything  like  that? 
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Mr.  Knapp.  You  have  legislated  on  some  things  of  that  kind  which 
the  Supreme  Court  has  said  are  unconstitutional. 

Mr.  Adamson.  We  have  spent  six  or  eight  weeks  here  in  legislating 
as  to  what  men  should  eat  and  wea^r,  and  whether  one  iirm  should  sell 
certain  things  or  not  in  competition  with  other  firms.  That  is  all 
under  this  clause. 

Mr.  Knapp.  So  far  as  legislation  can  be  sustained  under  the  com- 
merce clause  you  have  a  right  to  enact  it. 

Mr.  Adamson.  What  is  in  it  to  justify  such  a  distinction  as  you 
make?  Private  men,  merchants,  all  sorts  of  shippers  and  manufac- 
turers, and  everybody  else  deal  in  interstate  commerce.  That  clause 
gives  us  the  right  to  regulate  that. 

Mr.  Knapp.  Surely. 

Mr.  Adamson.  Then  why  is  not  the  question  Mr.  Mann  asked  you 
entirely  pertinent? 

Mr.  Knapp.  I  admit  its  pertinency. 

Mr.  Adamson.  And  you  did  not  ttink  they  were  on  a  parity  at  all; 
you  said  we  had  a  right  to  deal  with  the  railroad  question  because 
they  were  quasipublic  institutions. 

Mr.  Knapp.  Tnat  is  quite  right. 

Mr.  Adamson.  When  the  Government  that  is  dealing  with  them  has 
not  chartered  a  single  line,  and  yet  all  the  authority  you  have  is  from 
that  clause  which  gives  us  the  authority  to  regulate  commerce  between 
the  States  without  regard  to  corporations  or  private  individuals,  one 
business  or  another  business. 

Mr.  KnapK  I  think  this  is  getting  very  far  away 

Mr.  Adamson.  I  do  not  care  how  far  it  is  leading;  I  wish  everybody 
would  see  how  far  it  is  leading. 

Mr.  Knapp.  There  was  a  law  before  the  Federal  Constitution  and 
before  any  Congress  was  created.  There  is  no  rule  of  social  order, 
there  is  no  public  regulation  which  has  governed  the  affairs  of  men 
more  ancient,  more  unquestioned 

Mr.  Adamson.  There  was  not  any  railroad  ahead  of  the  Federal 
Government. 

Mr.  Knapp.  Pardon  me  (continuing) — than  the  common  highway. 
Now,  in  the  very  constitution  of  society  the  means  of  communication 
must  be  provided. 

Mr.  Adamson.  By  somebody. 

Mr.  Knapp.  It  mast  be  provided  by  the  State,  and  there  is  no  State 
in  modern  history — and  you  can  go  very  far  back  in  ancient  history  to 
find  an  exception — that  has  not  provided  the  public  highway.  And 
this  is  the  point  of  importance,  Mr,  Representative.  Take  all  history 
that  you  can  find  on  the  subject  and  you  find  there  is  no  exception  to 
the  rule  that  in  the  use  of  the  public  highway  one  man  had  exactly  the 
same  right  as  another;  and  such  a  thing  as  preferences  in  the  way  of 
the  public  highway  has  never  been  tolerated  in  an}'  civilized  country, 
and  when  all  our  inland  commerce  was  carried  over  the  ordinary  high- 
wav,  when  all  our  distribution  was  by  animal  power,  every  individual 
had  exactly  the  same  right  as  any  other  individual  in  the  use  of  the 
only  agency  which  then  existed. 

A  ^fEMBER.  How  about  turnpike  roads? 

Mr.  Knapp.  Turnpikes  are  no  exception,  because  the  tolls  were 
always  the  same. 


INTERS rATE-OOMMEBCE   LAW.  263 

Mr.  Adamson.  Will  you  give  me  an  instance  where  the  Federal 
Government  has  fooled  with  turnpike  roads  1 

Mr.  Knapp.  No,  sir. 

Mr.  Adamson.  The  Federal  Government  has  nothing  to  do  with 
matters  of  that  kind. 

Mr.  Knapp.  If  you  will  read  the  Kentucky  bridge  case,  and  one  or 
two  other  cases  that  I  might  be  able  to  cite  you,  you  will  find  the  sub- 
ject fully  discussed. 

So  I  start,  gentlemen,  with  the  proposition  that  the  right  to  use  the 
highway  on  equal  terms  with  every  other  man  is  an  inherent  and 
inalienable  right. 

Mr.  Adamson.  I  understand  the  theory,  and  have  long  understood 
it,  that  if  you  do  not  find  the  authority  in  the  Constitution  which  3'ou 
want  you  can  get  around  it  by  saying  that  the  law  would  have  been 
so  if  we  did  not  have  the  Constitution;  but  in  reference  to  the  subject 
under  discussion  the  only  authority  you  have  at  all  under  the  Consti- 
tution, as  1  understand  it,  is  the  authority  given  you  in  that  one  clause 
in  reference  to  commerce. 

Mr.  Knapp.  The  distinction  I  made  has  been  di'awn  by  the  United 
States  Supreme  Court,  drawn  plainly  and  repeatedly  drawn,  with  such 
clearness  of  definition  that  no  man  who  reads  can  misunderstand. 
Take  a  familiar  illustration.  Congress  enacted  what  is  known  as  the 
antitrust  law.  I  venture  to  say  at  the  time  it  was  passed  not  one 
man  out  of  ten  believed  that  it  had  any  application  to  railroads;  but 
it  has  been  so  construed  by  the  Supreme  Court  that  it  does  not  apply 
to  anything  else;  and  if  you  will  take  the  trouble  to  read  what  the 
Supreme  Court  said  in  the  sugar  case  under  the  antitrust  law  and  what 
it  said  in  the  trans-Missouri  case  and  in  the  Joint  TraflSc  Association 
case  you  will  see  exactly  the  distinction  I  make  and  you  will  see  it 
verified  with  citation  of  authority  which  puts  it  be3'ond  doubt. 

Mr.  Mann.  Do  you  say  the  antitrust  law  does  not  apply  to  any- 
thing but  railroads? 

Mr.  Knapp.  I  say  practically  it  does  not  apply  to  much  else. 

Mr.  Mann.  Do  you  say  that? 

Mr.  Knapp.  I  do  not  care  to  discuss  the  antitrust  law.  I  say 
broadly  that  the  construction  which  the  Supreme  Court  has  given  it 
does  not  give  it  much  field  for  application  except  as  to  railroad. 

Mr.  C(X)MBS.  Speaking  of  the  penal  clause,  putting  a  penal  clause 
in  the  bill  which  would  render  liable  the  railroad  companies  and  the 
shippers  too  for  making  any  combination  or  entering  into  any  con- 
spiracy to  cut  rates  that  is  in  the  nature  of  a  conspiracy  between  the 
snipper  and  the  railroad  to  destroy  other  shippers,  could  there  possibly 
be  such  a  thing  as  prescribing  punishment  for  one  without  prescribing 
an  equal  punishment  for  the  other? 

Mr.  Knapp.  Undoubtedly. 

Mr.  Coombs.  How  could  you  do  that.  Could  you  constitutionally 
say  that  one  of  the  conspirators  was  guilty — that  is,  the  railroad — and 
not  say  that  the  other  was  equally  guilty  ? 

Mr.  Knapp.  Oh,  yes.  Take  the  most  familiar  illustration:  Laws  in 
many  States  regulate  the  sale  of  intoxicating  drinks,  making  a  viola- 
tion of  that  law  punishable 

Mr.  Coombs.  But  that  is  not  a  conspiracy  against  some  one  else  who 
wants  to  drink  or  wants  to  sell. 

Mr.  Knapp.  1  will  not  undertake  to  say  that;  but  the  point  is  now 
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that  there  may  be  two  parties  to  a  given  transaction,  one  of  whom  is 
liable  for  indictment  and  punishment  for  his  participation  in  it,  and 
the  other  not  liable.     As  1  said  on  Monday,  gentlemen,  if  in  your 


liable  for  indictment  and  punishment  for  his  participation  in  it,  and 

1  said  on  Monday,  ff< 
judgment  no  shipper  should  be  liable  at  all,  1  am  perfectly  content 


with  that  view. 

Mr.  Coombs.  You  think  that  would  be  constitutional,  do  you? 

Mr.  Knapp.  1  think  there  is  a  good  deal  to  be  said  in  its  favor;  that 
as  a  pi*actical  method  of  giving  efficiency  to  this  law  it  might  be  wise 
to  say  that  the  shipper  is  not  hable  at  all.  Let  him  be  free  to  get  the 
best  oargain  he  can  and  put  the  liability,  the  criminality,  solely  on  the 
carrier.  But  I  have  assumed  that  you  were  not  disposed  to  make  so 
radical  a  change  as  that  in  the  law. 

Mr.  Adamson.  That  makes  the  inducement  to  harrow  the  railroad 
conipanies  to  try  to  induce  them  to  do  wrong. 

Mr.  Knapp.  1  do  not  say  I  favor  it.  It  does  not  appeal  to  my  sense 
of  justice.  But  as  the  present  law  stands  you  attempt  to  reach  the 
shipper  and  you  should  have  a  provision  which  would  enable  you  to 
actually  reach  him,  and  if  you  can  reach  the  shipper  only  when  he  gets 
a  discrimination  in  favor  of  himself  you  defciit  the  purpose  of  the  law, 
which  is  to  include  the  shipper.  If  you  are  going  to  make  the  shipper 
liable  at  all,  make  him  liable  whether  there  is  a  discrimination  or  not. 

Mr.  Adamson.  Make  him  liable  for  attempting  it? 

Mr.  Knapp.  Yes;  for  attempting  it.  If  you  think  best  to  leave  the 
shipper  out  altogether  and  subject  only  the  carrier  to  the  criminal 
remedy,  very  well;  I  have  no  quarrel  with  that  position.  So,  to  put 
it  together  for  a  moment,  I  am  only  suggesting  that,  so  far  as  you  are  to 
rely  on  the  use  of  criminal  remedies  to  prevent  such  offenses  as  rate 
cutting  and  rebates  and  other  secret  practices,  you  ought  to  amend  the 
law  in  the  two  respects  I  have  pointed  out.  They  would  not  increase 
the  authority  of  the  Commission  in  the  slightest  degree. 

When  you  make  a  given  transaction  a  misdemeanor,  you  thereby 
remove  it  from  the  control  of  any  administmtive  body.  A  misde- 
meanor under  the  act  to  regulate  commerce  is  exactly  the  same  sort 
of  thing  as  a  misdemeanor  under  the  postal  laws  or  the  revenue  laws 
or  the  tariff  laws;  and  in  every  case  when  you  make  a  given  transac- 
tion a  misdemeanor  you  can  only  proceed,  navin^  regard  to  constitu- 
tional rights,  by  indictment  and  trial  before  a  petit  jury,  and  you  can 
not  have  one  system  for  misdemeanors  under  the  act  to  regulate  com- 
merce and  another  system  for  misdemeanora  created  by  other  laws. 
But  I  do  say  that  the  two  changes  suggested  in  the  present  law  will  very 

freatly  aia,  in  my  judgment,  the  prosecuting  authorities  and  the 
ederal  courts  in  their  efforts  to  prevent  these  offenses.  And,  as  I 
have  already  said,  I  have  not  yet  heard  anybody  make  objection  to 
them,  and  1  venture  to  say  that  no  man  interested  m  railroads  or  other- 
wise will  come  before  this  committee  and  indicate  the  slightest  objec- 
tion to  the  two  changes  in  the  law  which  I  have  now  referred  to. 

Now,  unless  you  desire  to  ask  some  questions  upon  that  branch  of 
the  case,  I  will,  with  your  permission,  proceed  to  the  other  one. 

Bearing  in  mind  that  the  railroads  exercise  the  initiative  in  rate 
making;  that  they  are  free  in  the  first  instance  to  put  in  just  such 
tariffs  as  they  see  fit;  that  they  are  under  no  legal  restraint  in  that 
regardj  the  question  comes,  What  will  you  do  or  undertake  to  do  in 
providing  methods  by  which  that  tariff  mte  itself  can  be  changed  if  it 


INTEBSTATE-COMMEKOE   LAW.  265 

is  found  to  be  excessive  or  unfairly  adjusted  as  between  different  com- 
munities or  different  articles  of  traffic? 

That  is  the  question.  And  I  beg  to  say,  gentlemen,  that  that  is  the 
great  question,  because  as  anyone  must  see,  following  out  the  sugges- 
tion made  by  Commissioner  Prouty  yesterday,  the  railroad  competi- 
tion which  has  produced  all  these  secret  arrangements,  the  competition 
without  which  these  secret  practices  would  not  occur,  is  a  thing  that 
is  not  much  longer  to  remam;  whether  restraint  is  put  upon  that  com- 
petition or  permitted  by  legislation  in  that  regard,  or  whether  in 
default  of  such  legislation  and  induced  powerfully  by  the  existing 
legislative  policv  of  the  country,  or  whether,  as  the  result  of  the  natu- 
ral and  inevitable  tendency  there  ia  to  be  a  very  complete  railway 
combination,  and  I  do  not  believe  there  is  any  earthly  power  to  pre- 
vent it.  Competition  between  different  lines  of  railway  which  has 
existed  and  which  has  had  its  influence  upon  rates,  will,  to  a  very  great 
extent,  disappear.  And  in  that  connection,  1  need  not  enlarge  upon 
the  very  suggestive  statements  of  Commissioner  Prouty  yesterday. 

I  may,  however,  if  you  will  bear  with  me,  allude  to  one  miatter  that 
is  very  important  in  that  connection.  1  said  on  Monday  that  I  thought 
you  would  be  surprised  upon  examination  to  find  how  slight  and  incon- 
sequential has  been  the  reduction  in  tariff  rates  in  this  country,  say  in 
the  last  ten  years,  which  can  be  attributed  to  railway  competition. 
There  is  a  form  of  competition,  however,  which  has  a  verv  powerful 
influence  upon  tariff  rates  and  upon  attainable  mtes,  and  tnat  com- 
petition will  continue  for  a  long  time  to  come.  That  is  the  compe- 
tition of  the  markets.  Chicago  originates  an  inmiense  tariff;  so  does 
St.  Louis.  The  carriers  leading  from  Chicago  need  that  traffic  for  the 
revenue  it  secures.  The  carriers  from  Chicago  therefore  have  got  to 
make  a  rate  as  compared  with  rates  from  St.  Louis  which  will  enable 
the  Chicago  man  to  do  business,  for  the  railroads  are  just  as  anxious 
to  get  the  traffic  as  the  merchant  is  to  sell  his  goods,  and  that  is  a  thing 
that  is  going  on  all  over  the  country. 

New  X  ork  and  Philadelphia  and  other  cities  on  the  Atlantic  seaboard 
are  competing  for  the  enlarging  market  south  of  the  Ohio  and  Potomac 
rivers,  and  Chicago  and  Milwaukee  and  other  cities  in  the  Middle  West 
are  also  eager  to  secure  the  trade  of  that  same  territory,  and  the  lines 
which  lead  from  one  section  of  the  country  in  that  consuming  territoiy 
and  from  the  other  section  of  the  country  are  not  likely  to  be  con- 
federated, and  if  they  could  be  it  would  not  be  of  any  advantage  to 
either  of  them;  and  the  pressure  of  the  'producing  public  to  sell  the 
goods  and  the  competition  between  sellers  in  the  consuming  markets 
has  a  very  powerful  control  upon  obtainable  rates.  That  influence  of 
course  is  to  remain  with  us.  But  the  influence  of  mere  i*ailway  com- 
petition, the  mere  rivalry  of  the  carriers  themselves,  is  a  thing  we  can 
no  longer  rely  upon. 

Now,  I  say  the  carriers  are  to  go  on  as  now  exercising  the  initiative 
of  rate  making,  and  whether  separate  and  independent  or  combined 
and  confederated,  whether  controlled  by  different  boards  of  manage- 
ment or  practically  dominated  by  one  or  two  men,  they  will  still  oe 
under  no  legal  restraint,  in  the  first  instance,  to  establish  and  impose 
just  such  tariff  rates  as  are  induced  by  their  interest.  And  in  that 
state  of  things  the  question  comes — gentlemen,  it  is  a  question  for  j^ou 
a  great  deal  more  than  it  is  for  me,  vastly  more  for  you;  your  responsi- 
biuty  far  exceeds  mine — the  question  for  you  is:  Will  you  provide 
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any  way  by  which  when  the  combined  railroads  of  the  country  pub- 
lish a  tariff  and  impose  it  upon  all  shippers  the  question  of  the  reason- 
ableness of  that  tariff  will  be  open  to  consideration,  and  if  it  is  found 
to  be  excessive  or  to  be  unfairly  adjusted  as  between  different  com- 
munities that  there  shall  be  some  way  by  which  the  injustice  can  be 
corrected?     That  is  your  question,  gentlemen. 

For  myself,  so  far  from  coveting  authority,  1  should  shrink  from 
the  responsibility  involved  in  its  exercise,  oo  far  as  my  personal 
effort  is  concerned,  if  I  shall  remain  a  member  of  the  body  to  which  I 
belong,  I  should  feel  much  less  strain  under  the  law  as  it  now  is  than 
under  one  which  added  to  the  actual  authority  of  the  Commission; 
because  it  is  a  very  great  responsibility  to  assume.  But  it  is  a  ques- 
tion of  the  most  vital  public  interest.  It  is  a  question  which  comes 
directly  to  the  lawmaking  branch  of  the  Government.  It  is  for  you  to 
say,  gentlemen,  not  for  me.  It  is  for  you  to  say  whether  the  tariff 
rates  which  the  combined  railway  interests  of  this  country  see  tit  to 
publish  and  impose  upon  the  public  shall  be  subjected  to  any  actual 
control. 

If  not,  leave  the  law  as  it  is;  if  otherwise,  then  you  must  make 
some  change  in  it. 

That  brings  me  to  speak  briefly  about  the  changes  proposed  in  this 
regard  by  the  bill  before  us.  Let  me  say  again  that  I  am  not  advo- 
cating any  radical  alteration  in  our  laws,  any  great  reach  of  authority 
by  the  Commission.  I  undertake  to  say  that  tne  changes  which  would 
be  effected  by  the  adoption  of  the  Corliss  bill,  as  far  as  it  relates  to 
the  matter  I  am  now  discussing,  would  only  put  the  law  just  where 
everybody  supposed  it  was  when  passed.  For  ten  years  the  Commis- 
sion charged  with  the  administration  of  this  law — from  1887  to  1897 — 
assumed  tnat  it  had  authority  to  do  everything  which  this  Corliss  bill 
would  permit  it  to  do.  And  there  are  two  things  I  might  say  in  that 
connection. 

When  everybody  believed  that  there  was  no  such  outcry  against  the 
danger  of  giving  the  Conmiission  authority,  and  when  evervbody 
believed  that — ana  I  venture  to  address  this  particularly  to  Mr.  Mann — 
the  Commission  was  not  overwhelmed  with  a  vast  number  of  com- 
plaints; they  did  not  exceed  in  number  the  ability  of  the  Commission 
to  dispose  of;  nor  do  I  believe  that  the  changes  proposed  by  this  bill 
would  result  in  flooding  the  Commission  with  a  vast  number  of  com- 
plaints. 

Mr.  Mann.  It  would  if  we  can  take  any  criterion  from  the  state- 
ments made  by  the  witnesses  we  have  had  before  us. 

Mr.  Knapp.  I  would  answer  that  in  this  way,  Mr.  Mann.  If  you 
reason  from  the  answers  of  the  witnesses  before  the  CuUom  commit- 
tee in  1886,  before  this  law  was  passed,  you  would  have  been  equally 
warranted  in  saying  that  when  that  law  was  passed  the  Commission 
should  be  flooded  with  complaint;  but  the  law  was  passed  and  the 
flood  did  not  come.  There  are  complaints,  quite  numerous  complaints, 
and  many  of  them  are  important,  but  I  do  not  think  it  is  at  all  beyond 
the  ability  of  a  capable  Conmiission  to  dispose  of  every  complaint 
which  would  come  up,  with  reasonable  promptness. 

Mr.  Mann.  Of  course,  I  have  heard  the  statement  made  a  great 
many  times  that  for  the  first  ten  years  everybody  believed  that  the 
Commission  had  power  to  fix  rates.  My  recollection  is  that  the  Con- 
gress that  passed  the  act  did  not  believe  tiiey  were  giving  such 
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authority.  The  act  does  not  confer  any  such  authority,  and  the  rail- 
roads have  generally  denied  that  any  such  authority  existed.  What 
the  fact  may  be  I  do  not  know;  1  question  very  much  whether  every- 
body believes  it. 

Mr.  Knapp.  1  think  I  was  careful  not  to  say  that  everybody  believed 
it.  1  spoke  of  the  general  popular  understanding.  And  let  me  say 
now,  in  support  of  that,  that  m  the  complaints  which  were  filed  before 
the  Commission — I  am  speaking  now  of  lormal  complaints  which  under 
this  law  may  be  served  on  the  carrier  and  which  can  only  be  investi- 
gated after  notice  and  full  hearing — and  which  they  were  required  to 
answer,  not  one  of  them  in  answering  set  up  the  want  of  authority  on 
the  part  of  the  Commission  to  grant  the  relief  which  they  complained  of. 

Mr.  Mann.  Did  not  those  petitions  invariably  declare  that  the  rate 
was  unreasonable? 

Mr.  KJNAPP.  Yes;  and  in  many  cases  asked  for  a  specific  reduction. 
More  than  that,  Mr.  Mann.  When  the  Commission  took  proceedings 
in  the  courts  to  enforce  orders  which  had  been  disregarded  in  the 
respect  I  am  now  considering,  which  is,  as  you  know,  by  suit  brought 
for  that  purpose,  based  on  the  Commission's  findings,  and  the  carriers 
answered  this,  they  did  not  then  set  up  the  want  of  authority  on  the 
part  of  the  Comission  to  enforce  the  order  which  was  sought  to  be 
enforced  by  the  proceedings,  and  the  question  was  not  raised  until 
nearly  ten  years  after  the  Commission  was  organized,  and  was  not 
decided  until  along  in  the  year  1897,  and  then  in  a  case  which  involved 
other  questions  and  in  an  opinion  which  left  much  room  for  doubt  as 
to  what  the  Supreme  Court  would  say  when  the  precise  question  came 
before  them.     That  is  the  actual  history  of  the  thing. 

Let  me  say  further,  Mr.  Mann,  in  the  first  eight  months  after  the 
Commission  was  organized,  then  one  of  the  most  eminent  jurists  this 
country  ever  produced,  Judge  Cooley,  was  ite  chairman,  the  Commis- 
sion made  orders  which  in  principle  and  in  terms  covered  every  order 
which  the  Commission  could  make  under  this  Corliss  bill. 

Mr.  Mann.  It  has  been  stated  that  Judge  Cooley  did  not  believe 
that  the  Commission  had  authority  to  make  rates. 

Mr.  Knapp.  I  know  it  has  been. 

Mr.  Mann.  I  said  did  not  "  believe."  I  should  have  said  "  decided" 
that  the  Commission  did  not  have  authority  to  make  rates. 

Mr.  KJNAPP.  1  do  not  think  Judge  Cooley  is  on  record  as  saying 
that.  1  had  the  honor  to  be  associated  with  him,  to  my  great  advan- 
tage, for  some  months  upon  the  Commission— in  my  first  service  with 
the  Commission — and  1  never  heard  him  say  that  1  know  he  joined 
in  decisions  where  that  authority  was  exercised, 

Mr.  Mann.  You  know  that  claim  is  made? 

Mr.  Knapp.  Oh,  yes;  do  not  misunderstand  me;  I  am  not  for  a 
moment  pretending  that  the  law  was  clear  in  that  respect,  and  I  am  not 
implying  the  slightest  criticism  upon  the  Supreme  Court  of  the  United 
States. 

Mr.  Mann.  I  understand;  it  is  a  question  of  what  the  Commission 
actuallv  did. 

Mr.  Knapp.  On  the  contrary,  I  think  the  Supreme  Court  has  cor- 
rectly construed  the  law  as  a  matter  of  statutory  provision.  There 
are  one  or  two  questions  not  relating  to  the  question  I  am  now  discuss- 
ing on  which  I  am  not  able  to  bring  my  mind  into  harmony  with  the 
decision  of  the  court;  but  so  far  as  its  decisions  affect  the  questioKn  L 
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am  now  discussing  I  am  bound  to  say  that  as  intei-pretations  of  the 
statute  the  decisions  are  well  grounded.  And  I  am  only  suggesting, 
not  that  the  Supreme  Court  is  wrong,  but  that  this  law  ought  to  be 
corrected — can  wisely^  be  corrected  so  far  as  to  give  the  authority 
which  was  popularly  supposed  to  be  invested  in  the  Commission. 

1  will  ada,  Mr.  Mann,  that  while  the  statute  is  vague  and  uncertain 
and  had  to  be  settled  by  the  Supreme  Court,  some  of  the  ablest  law- 
yers in  the  country  are  on  record  in  written  opinion  affirming  that  the 
Commission  had  the  authority  which  it  attempted  to  exercise  during 
that  period. 

Mr.  Mann.  You  know  a  lawyer  will  give  an  opinion  on  any  subject 
or  any  side  of  any  subject  if  you  get  the  right  one. 

Mr.  Knapp.  1  have  no  doubt  you  are  as  familiar  with  that  question 
as  I  am,  Mr.  Mann.  Now,  let  us  see  for  a  moment  just  what  it  is  pro- 
posed to  do.  Let  me  put  it  in  this  way.  The  Congress  hiis  absolute 
power.  The  Supreme  Court,  as  far  back  as  1825,  ^ve  to  the  com- 
merce clause  of  the  Constitution  the  broadest  possible  construction. 
It  affirmed  on  that  early  date,  and  has  repeated  the  affirmation  many 
times  since,  that  the  power  given  to  Congress  by  the  commerce 
clause  is  plenary  and  exclusive,  and  that  it  is  subject  to  no  limitations 
wliatever  except  such  as  are  found  in  the  Constitution  itself.  And 
they  decided,  further,  away  back  in  that  early  day,  that  that  power 
extends  not  only  to  the  subjects  of  commerce  but  to  all  agencies  and 
instrumentalities  by  which  that  commerce  is  carried  on.  So  that  not 
only  the  things  shipped  but  every  applicance  which  is  used  for  that 
transpoi-tation  is  completely  and  absolutely  in  the  control  of  the 
Federal  Congress. 

Now,  no  one  is  proposing  that  the  legislative  power  of  Congress 
shall  be  transferred  to  the  Interstate  Commerce  Commission.  That 
would  be  an  absurdity.  Now,  what  is  it  that  is  proposed  ?  That  some 
portion  of  that  authority  be  delegated,  and  under  specific  conditions. 
For  example,  the  Conmiission  can  to-day  make  no  order  which  even 
condemns  an  existing  rate  until  a  complaint  has  been  filed,  until  a 
complaint  has  been  served  on  the  carrier,  until  there  has  been  an  inves- 
tigation upon  notice  with  full  opportunity  to  disclose  all  the  reasons 
for  maintaming  that  rate.  If  the  Commission  should  to-morrow  make 
an  order  declaring  any  railroad  rate  to  be  unreasonable  without  such 
a  petition  and  without  such  an  investigation,  the  courts  of  course  would 
refuse  to  enforce  it,  and  say  that  the  Commission  had  not  any  author- 
ity to  make  it.     That  is  too  obvious  for  discussion. 

Mr.  Richardson.  Right  there;  you  say  you  can  not  now  institute 
any  proceedings  without  a  complaint.  Do  you  propose  to  give  author- 
ity to  the  Commission  to  go  forward  and  institute  proceedings  without 
a  complaint? 
^  Mr.  Knapp.  No.  On  the  contraiy,  I  am  very  much  opposed  to 
that.  While  some  States  have  gone  to  that  extent,  I  think  it  would 
be  very  unwise  for  the  Congress  to  undertake  that  by  direct  legisla- 
tion or  by  any  power  to  delegate  that  to  the  Commission. 

Mr.  Mann.  1  have  wanted  to  ask  you  a  question  in  reference  to 
that.  If  a  petition  is  presented  under  your  practice  complaining  of  a 
particular  rate,  what  do  you  do  if  you  find  that  you  want  to  extend 
your  order  further  than  is  suggested  in  the  petition?  Suppose  a 
complaint  is  made  by  one  city  against  a  rate,  and  that  is  all  that  is 
reterred  to;  but  that  involves  the  rate  to  another  city. 
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Mr.  Bj^app.  Perhaps  I  can  best  answer  that,  most  intelligently 
answer  it,  by  describing  briefly  what  actually  happens.  Now,  in 
many  cases  where  a  community  feels  aggrieved,  either  because  it  sa^^s 
that  all  the  rates  it  pays  are  too  high  or  because  it  conceives  itself  to 
be  prejudiced  because  some  rival  communitv  gets  more  favored  rates, 
frequently  a  competent  lawyer  is  employed  in  the  first  instance  who 
prepares  a  petition,  such  as  is  contemplated  under  the  present  law,  a 
petition  which  is  ample  in  all  respects,  which  sets  forth  the  facts,  gives 
the  nature  of  the  grievance,  the  relief  which  is  demanded,  and  which 
is  believed  by  them  to  be  justified.  In  such  a  case  as  that  the  Com- 
mission on  receiving  the  complaint  files  it,  and  thereupon  serves  a 
copy  to  the  carriers,  which  are  made  defendants  in  the  proceedings, 
and  requires  them  to  answer  ordinarily  within  twenty  days,  and  when 
their  answers  have  come  in,  then  the  case  is  at  issue;  it  is  like  any  suit 
in  equity.     And  then  the  time  and  place  is  fixed  for  hearing. 

Then  the  parties  appear,  produce  their  witnesses,  and  they  are  some- 
times cross-examined,  and  tne  fullest  opportunity  given  to  both  sides 
to  disclose  all  the  facts  which  bear  upon  the  particular  grievance  pre- 
sented by  the  complaint;  and  then  the  Commission  decides.  That  is  a 
very  common  thing. 

But  it  very  often  happens  that  complaints  come  to  us  in  the  form  of 
letters,  or  they  are  drawn  by  some  business  man  or  some  lawyer  who 
is  not  familiar  with  this  law,  and  they  are  inartificiallv  drawn.  The 
facts  are  not  properly  stated.  They  fail  to  allege,  perhaps,  the  juris- 
dictional facts;  tney  may  fail  to  make  all  the  carriers  who  are  inter- 
ested in  the  rate  parties  in  the  case.  Now,  when  a  complaint  of  that 
kind  is  received  we  do  not  file  it  as  a  matter  of  course.  We  take  it  up 
with  the  parties  by  correspondence,  and  explain  that  if  they  wish  to 
present  the  grievance  their  complaint  needs  to  be  amended,  and  pos- 
sibly other  railroads  brought  it.  In  other  words,  we  aim  to  avoia  all 
technicalities  and  not  hear  a  case  by  testimony  and  documentary  proofs 
until  there  is  a  complaint  served  upon  the  carriers  which  apprises 
them  fully  and  fairly  and  gives  them  every  opportunity  to  suspend  a 
rate  which  is  assailed. 

Mr.  Richardson.  Do  you  not  think  it  would  be  a  better  plan,  accord- 
ing to  the  rule  in  all  courts,  to  let  them  get  up  their  whole  case,  instead 
of  the  judges  helping  them? 

Mr.  Knapp.  Well,  Mr.  Representative,  these  are  not  complaints  of 
individuals,  and  you  must  bear  in  mind  all  the  while  that  any  order 
that  is  made  aflfects  everybody  as  well  as  the  complaining  party. 

Mr.  Richardson.  But  bear  in  mind  this,  also,  that  a  judge  who  fixes 
up  the  amendment  and  so  on  is  likely  to  sustain  it. 

Mr.  Knapp.  Judges  are  holding  court  to  settle  disputes  between 
individuals.  The  (5)mmis8ion  is  not  a  court.  It  is  an  administrative 
body.  It  is  charged  with  the  administration  of  a  law.  It  is  the  duty 
of  tne  Commission  to  use  every  proper  method  of  realizing  as  far  as 
possible  the  purposes  of  that  law  and  administering  it  in  the  interests  of 
justice  and  not  in  the  interest  of  individuals,  and  I  do  not  think  the 
plan  which  the  Commission  adopts  is  open  to  any  criticism.  I  think 
it  is  a  fair  and  honest  one. 

Mr.  Richardson.  Then  it  would  be  equally  fair  to  give  the  railroad 
the  opportunity  of  any  suggestion  in  their  answer! 

Mr.  JS^NAPP.  Oh,  they  have  the  opportunity. 
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Mr.  Richardson.  You  make  the  same  suggestions  to  the  railroads? 

Mr.  Knapp.  They  make  their  answer,'  of  course. 

Mr.  Richardson.  They  generally  have  c6mpetent  and  able  lawyers; 
there  is  no  trouble  about  that. 

Mr.  Knapp.  Surely. 

Now,  not  only  can  the  Commission  make  no  order  until  such  a  com- 
plaint has  been  filed,  served  on  the  carriers,  answered  by  them,  and 
the  issue  tried,  but  it  can  only  make  such  an  order  as  is  justified  by 
the  facts  proven.  The  Commission  has  no  arbitrary  power  to  make 
rates.  It  can  not  act  in  any  ex  parte  or  ex  cathedra  manner.  You 
gentlemen  can  pass  a  law  and  fix  the  rates  on  grain  from  Chicago  to 
New  York  without  giving  anybody  a  hearing;  it  becomes  the  law  of 
the  land.  We  are  not  proposing  that  the  (S)mrai8sion  shall  do  any- 
thing of  that  kind,  and  it  is  assumed  that  all  the  safeguards  which  are 
now  provided  shall  be  continued  and  that  the  Commission  shall  have 
no  authority  to  even  condemn  the  rates  which  carriers  themselves 
establish,  except  upon  a  complaint  investigated  after  the  necessary 
and  full  hearing.     That  is  all  that  is  proposed. 

Now  you  come  to  the  crucial  question:  Shall  the  Commission  have 
any  more  authority  in  such  a  case  than  simply  to  say  this  rate  that  is 
complained  of  is  wrong  and  you  must  stop  charging  it,  or  shall  the 
Commission  in  such  case  have  authority  to  name  the  rate  which  it 
thinks  should  be  substituted  in  the  future  for  the  one  thus  condemned? 
That  is  all  there  is  of  it.  Now,  at  present,  since  the  decision  of  the 
Supreme  Court,  of  course  our  decisions  have  conformed  to  that  con- 
struction of  the  statute;  and  when  a  complaint  is  made  that  a  rate  is 
excessive,  and  that  has  been  served  on  the  carriers,  and  that  has  been 
answered,  there  has  been  a  trial  of  the  whole  question,  with  every 
facility  and^  opportunity  to  show  all  the  facts  wnich  bear  upon  the 
question.  All  the  Commission  can  do  now  is  to  say  if  it  so  finds  upon 
tne  facts,  if  it  is  warranted  in  so  finding,  *'This  thing  you  are  doing 
is  wrong,  and  you  must  stop  it."  That  is  all  we  can  say.  And  I  am 
assuming  in  that,  Mr.  Mann,  that  the  Supreme  Court  will  sustain  that 
authority  whenever  the  precise  question  comes  before  it. 

It  has  not  done  so  yet,  but  I  assume,  because  1  firmly  believe  that  if 
the  rate  complained  of  is  a  dollar  and  the  Commission  after  this  inquiry 
in  the  way  1  have  described  says  a  dollar  is  unreasonable  and  therefore 
violates  the  first  section  of  the  law  and  makes  an  order  requiring  the 
carrier  to  cease  and  desist  from  thereafter  charging  that  rate — I  believe 
the  Supreme  Court  will  affirm  the  authority  of  the  Commission  to  make 
such  an  order.  *^ 

Mr.  Mann.  I  should  say  that  the  opinions  of  the  Supreme  Court  on 
other  cases  left  that  as  clear  as  daylight  could  possibly  leave  it. 

Mr.  Knapp.  1  had  not  supposed  that  there  was  any  doubt  about 
that. 

Mr.  Mann.  They  have  said  so  repeatedlv. 

Mr.  Knapp.  "The  result,  of  course,  is  that  after  all  this  elaborate 
investigation,  which  may  consume  considerable  time  and  involve  cdu- 
siderable  expense  to  the  parties,  the  Commission  can  go  no  further 
than  to  condemn  the  particular  thing  complained  of  without  being  able 
to  order  something  to  be  put  in  substitution  which  shall  remove  the 
grievance;  and  of  course,  in  such  a  case  as  1  have  named,  if  we  could 
condemn  a  rate  of  a  dollar,  the  order  of  the  Commission  could  be  com- 
plied with  by  making  that  rate  99^  cents. 
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Now,  all  that  is  proposed  is  that  in  such  a  case  as  I  have  named,  in 
order  to  give  the  Commission  jurisdiction  at  all,  there  must  be  a  formal 
complaint  served  on  the  carriers,  opportunity  for  them  to  answer,  and 
a  full  hearing  conducted  with  all  the  formality  of  a  judicial  inquiry. 
Then  if  the  Commission  in  such  case  and  upon  the  facts  thus  disclosed 
reaches  the  conclusion  that  the  rate  in  question  is  wrong,  it  shall  have 
authority  to  name  the  rate  which  it  .thinks  would  be  nght,  to  be  put 
in  place  of  the  one  in  controversy.  ^ 

The  Chairman,  Under  the  practice  of  the  Commission  and  under 
the  law,  how  comprehensive  might  that  question  be;  could  more  than 
one  rate — that  is,  one  rate  on  one  article  between  two  places — be  con- 
sidered at  the  same  time  under  this  procedure? 

Mr.  Knapp.  Undoubtedly. 

The  Chairman.  Or  could  there  be  grouped  many? 

Mr.  KJNAPP.  Undoubtedly.  All  the  rates  could  be  assailed  in  one 
procedure.     It  is  within  the  scope  of  the  bill. 

The  Chairman.  Then  there  may  be  more  than  one  party  ? 

Mr.  B[napp.  Surely.  It  is  ordinarily  the  case  that  a  complaint  is 
against  more  than  one  carrier. 

The  Chairman.  Then  in  that  event  in  one  action  and  as  the  result  of 
one  hearing  under  this  section  the  Commission  would  be  authorized  to 
fix  the  entire  rates  of  a  State,  possibly,  or  of  a  number  of  States,  a 
group  of  States?    Is  that  your  judgment? 

Mr.  Knapp.  I  think  I  may  say  that  that  would  be  within  the  possible 
scope  of  the  measure,  but  I  do  not  see  how  that  could  practically  occur, 
because  no 

The  Chairman.  Give  us  some  idea  of  the  extent  to  which  it  might 
occur  in  your  judgment,  or  probably  would  occur? 

Mr.  Knapp.  Well,  before  doing  that,  let'  me  suggest  something 
which  I  think  should  be  kept  in  mind  on  this  branch  of  the  discussion. 
In  my  judgment,  it  is  one  tning  to  condemn  a  rate  simply  because  it  is 
excessive,  and  it  is  quite  another  thing  to  condemn  a  rate  because  it  is 
discriminative. 

The  constitutional  rights  of  the  carriers  in  respect  of  their  revenues 
would  only  permit  the  reduction  of  a  rate  where  no  element  of  discrim- 
ination enters  except  upon  satisfactory  proof  that  their  revenues  under 
the  rate  complained  of  were  greater  than  they  were  entitled  to  receive, 
and  that  the  reduced  revenue  which  the  lowered  rates  would  produce 
would  still  be  all  that  they  would  be  entitled  to  exact  from  the  public; 
but  where  the  element  of  discrimination  enters,  as  the  Supreme  Court 
has  said,  neither  the  Congress  nor  the  administrative  body  would  be 
under  quite  the  same  limitations,  because  the  carriers  have  no  right, 
merely  for  the  purpose  of  getting  more  revenue,  to  so  adjust  their 
rates  as  to  unduly  prejudice  one  community  or  give  a  rival  community 
undue  advantage. 

While  I  agree  with  what  Commissioner  Prouty  said,  that  the  future 
question,  the  question  the  country  is  coming  to  presently,  is  the  ques- 
tion of  the  reasonableness  of  the  general  basis  of  rates,  the  questions 
which  so  far  have  come  up,  excepting  the  recent  one  which  has  grown 
out  of  the  raising  of  rates  by  changes  in  classification,  with  that  excep- 
tion the  complaints  have  more  generally  been  complaints  of  discrim- 
inations between  localities  or  between  diflFerent  articles  of  traflSc,  and 
the  grievance  most  commonly  asserted  is  a  grievance  of  that  kind. 

To  illustrate,  Mr.  Chairman,  the  Commission  conducted  an  investi^- 
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tion  some  four  or  five  years  ago  which  involved  great  interests,  and 
that  was  the  proper  differential  on  grain  originating,  say,  at  Chicago, 
as  a  typical  point,  to  Boston,  New  York,  Philadelphia,  Baltimore,  and 
Newport  News.  What  should  be  the  adjustment  of  grain  rates — the 
relation  of  grain  rates  from  a  common  center  to  those  different  ports? 
That  is  a  great  question;  but,  as  Commissioner  Prouty  said  yesterday, 
somebody  has  to  settle  it,  and  the  question  is,  shall  the  carriers  be  free 
to  settle  it  jast  as  they  see  fit,  no  matter  what  consequences  to  the 
communities  or  to  individuals  may  result,  or  shall  public  authority 
intervene  to  some  extent  and,  under  proper  restrictions,  control  in  a 
degree  that  judgment? 

Bear  in  mind  another  thing,  gentlemen.  It  is  not  proposed  that  an 
order  of  the  Commission  made  after  this  careful  hearing  shall  be  final. 
The  bill  provides  that  any  carrier  can  go  to  court  to  get  rid  of  it,  and 
the  court  is  recmired  to  stay  it  unless  it  finds  that  that  is  a  just  and 
reasonable  and  lawful  order. 

Therefore,  before  anjr  rate  can  be  changed  under  this  Corliss  bill 
there  must  be  a  determination  of  the  Commission  reached  in  the  care- 
ful manner  I  have  dcnscribed,  and  there  must  be  a  decision  bv  a  court, 
or  made  at  the  instance  of  the  carrier  that  that  is  a  just  andi  reasona- 
ble and  lawful  order.     Now,  is  that  too  much  ? 

The  Chairman.  That  scarcely  answers  the  question.  I  wanted  your 
opinion  as  to  how  far  this  authority  might  be  exercised  in  a  given 
case.  Has  it  ever  occurred  that  the  entire  schedule  of  rates  as  filed  by 
a  company,  a  carrier,  has  been  in  their  entirety  assailed  in  any  one 
proceeding  before  you? 

Mr.  Knait.  That  has  occurred  in  numerous  cases,  Mr.  Chairman, 
but  only  (1  am  very  confident  that  I  am  correct)  in  those  cases  involv- 
ing the  long  and  short  haul  clause. 

Mr.  Chairman.  In  a  case  like  that,  where  there  was  a  sort  of 
blanket  charge  covering  the  whole  of  a  schedule,  and  the  entirety  of 
the  business  of  a  carrier,  would  it  be  competent  in  that  kind  of  a 
case,  in  your  judgment,  under  the  authority  proposed  to  be  given  by 
this  bill,  for  the  Commission  to  make  out  an  entire  new  schedule  of 
rates  covering  the  whole  of  the  business  of  that  corporation  so  far  as 
their  compensation  for  service  is  concerned? 

Mr.  Knapp.  I  am  not  perfectly  sure  that  I  apprehend.  Let  me  see. 
It  is  true  now,  as  I  said,  m  cases  which  involve  the  long  and  short  haul 
clause,  as  you  gentlemen  all  know,  in  the  territory  south  of  the  Ohio 
and  Potomac  rivers  and  in  the  teiTitory  west  of  the  Missouri  River, 
there  is  a  very  general  system  of  making  rates  under  which  there  is  a 
lower  rate  to  the  distant  terminal  or  the  basing  point  than  is  applied 
to  intermediate  points. 

The  Chairman.  Waiving  that  question  of  the  long  and  short  haul, 
and  taking  this  subject  as  involved  under  that  kind  of  inquiry  or  com- 
plaint, would  you  consider  a  general  charge  made  by  a  citizen  that 
involved  all  of  the  rates  of  a  complete  schedule  of  a  railroad,  covering 
its  whole  system,  if  they  had  made  such  a  schedule  as  that,  or  would 
you  require  a  specific  statement  of  just  the  complaint  that  he  wanted 
to  make  with  regard  to  some  particular  charge?  It  would  be  in  the 
nature  of  a  general  demurrer.  Would  you  require  him  to  be  more 
specific? 

Mr.  Knapp.  So  far  as  I  now  recall,  Mr.  Chairman,  no  complaint  has 
ever  challenged  the  entire  schedules  of  a  carrier  except  for  discrimi* 
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nation,  «either  under  the  long  and  short  haul  clause,  which  is  the  com- 
mon type,  or  because  of  the  widely  diflferent  rates  between  two  places, 
at  about  the  same  distance  from  a  common  center.  In  other  words, 
in  every  instance  where  the  entire  schedule  of  mtes  has  been  challenged 
it  has  not  been  for  inherent  unreasonableness,  but  for  its  discriminating 
results,  and  the  bill  does  not  change  the  present  law  in  that  regard  in 
any  particular,  and  it  does  not  change  the  fourth  section. 

1  might  say  for  your  information  that  there  is  nothing  left  of  the 
long  and  the  short  haul  clause  of  the  present  law.  The  construction 
which  it  has  received  from  the  Supreme  Court  has  deprived  it  of  all 
vitality.  No  violation  of  the  long  and  short  haul  rule  ever  occurs 
except  because  of  competition;  and  the  Supreme  Court  has  held  that 
competition,  whether  the  competition  of  carriers  or  of  markets,  or 
what  not.  may  constitute  the  dissimilarity^  of  circumstances  and  con- 
ditions wnich  justify  the  carrier  in  charging  more  for  the  short  dis- 
tance than  for  the  long  distance. 

So  as  that  fourth  section  has  been  construed,  it  might  as  well  be 
dropped  from  the  law.  In  my  judgment  we  can  do  notning  under  the 
fourth  section  to-day  which  we  could  not  do  under  the  third  section. 
It  is  a  discrimination  between  localities.  The  specific  type  of  the  dis- 
crimination, the  higher  charge  for  the  shorter  distance,  which  most 
people  assumed  was  to  be  separately  treated  or  specially  treated  by  the 
fourth  section,  is  unaffected  by  that  section  now  m  the  way  it  has  been 
construed. 

(Thereupon,  at  12  o'clock  m.,  the  committee  took  a  recess  until 
to-morrow,  Tnursday,  April  24,  at  10.30  o'clock  a.  m.) 


Thursday,  April  H^  190S. 

The  committee  met  at  10.80  a.  m.,  Hon.  William  P.  Hepburn  in  the 
chair. 

The  Chairman.  The  committee  will  be  in  order.  Mr.  Thurber  has 
been  here  several  days  from  New  York,  and  if  there  be  no  objection 
we  will  interrupt  the  order  to  give  the  floor  to  him  for  ten  minutes. 

8TATEHEHT  OE  MB.  PBAHCIS  B.  TEUBBBB. 

Mr.  Thubbeb.  Mr.  Chairman  and  gentlemen,  I  appear  before  jou 
as  representing  the  United  States  Export  Association,  which  is  a  union 
of  American  interests  in  34  States,  with  membership  in  34  States,  that 
are  interested  in  widening  the  markets  for  American  wares,  and  our 
view  of  it,  therefore,  is  not  sectional.  It  is  not  that  of  any  particular 
port  or  an^  particular  market,  and  we  are  not  opposed  to  the  Corliss 
bUl  in  all  its  features,  but  we  think  it  is  defective  m  some  of  them. 

In  so  far  as  the  bill  strengthens  the  powers  of  the  Interstate  Com- 
merce Commission  for  investigation  ana  preventing  of  unjust  discrim- 
inations, it  is  desirable,  but  we  think  that  conferring  the  right^  making 
the  power,  to  the  extent  that  the  bill  does  is  unwise.  For  instance, 
one  section  of  the  country  may  have  the  idea  that  a  rate  is  unjustly 
discriminating  against  that  section.  At  present  we  have  that  senti- 
ment in  New  lork.  They  feel  that  the  differentials  between  the  vari- 
ous Atlantic  ports  are  unjust  to  New  York,  and  there  ia  a  feelin(^oa 
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the  part  of  our  local  merchants  that  making  lower  rates  for  eirport  is 
unjust  to  our  local  trade.  Well,  it  is  perfectly  natural  that  they 
should  feel  that;  but  looking  at  it  in  its  widest  aspect,  it  seems  to  me 
that  tiiere  should  be  an  elasticity  in  the  making  of  rates  which  would 
permit  the  placing  of  our  surplus  in  foreign  markets  in  competition 
with  the  products  of  other  countries. 

To-day  the  question  of  competition  is  a  world-wide  one.  The  field 
is  the  world.  It  is  a  competition  of  markets,  of  countries,  of  nations, 
while  the  popular  idea  or  competition  is  competition  between  indi- 
viduals or  between  individual  lines  of  railroad.  The  question  is  so 
large  that  it  is,  of  course,  very  difficult  to  any  more  than  indicate  to  you 
gentlemen  the  thoughts  that  have  come  to  me  in  my  stud^  of  this 
(question.  I  have  been  interested  in  the  study  of  transportation  ques- 
tions for  many  years.  1  have  been  an  advocate  of  the  regulation  of 
railroads.  I  stood  with  Mr.  Reagan  in  advocating  the  enactment  of 
the  interstate-commerce  law  and  in  the  prohibition  of  pooling.  We 
felt  at  that  time  that  the  combination  of  railroads  was  likely  to  result 
in  excessive  rates  of  freight,  and  that  the  prohibition  of  pooling  was 
necessary  to  obviate  that,  although  we  both  appreciated  that  the  object 
of  the  interstate-commerce  bill  was  chiefly  to  prohibit  discriminations. 

It  took  ten  years  to  convince  Mr.  Reagan  and  myself  that  we  had 
done  the  very  thing  that  had  increased  the  evil  of  unjust  discrimina- 
tions, because  prohibiting  the  same  right  of  contract  between  carriers 
which  all  other  individuals  and  corporations  enjoyed,  it  left  it  open  for 
an  unscrupulous  minority  to  all  the  while  overreach  a  majority  who 
desired  to  enforce  uniform  rates  of  freight,  and  it  greatly  increased 
the  evil  of  unjust  discrimination. 

Now,  one  defect  in  the  Corliss  bill,  as  it  seems  to  me,  is  that  it  does 
provide  for  agreements  between  railroads;  it  may  not  be  pooling 
agreements,  but  for  the  maintenance  of  associations  which  are  abso- 
lutely necessary  in  the  practical  operations  of  railroads  to  insure  uni- 
form and  stable  rates,  which  are  the  great  thing  to  be  desired;  not 
that  there  may  not  be  excessive  rates,  but  that  there  should  not  be  a 
power  above  the  railroads  to  say  what  is  a  reasonable  rate.  And  1  do 
not  share  the  fear  which  Commissioner  Prouty  expressed  here  so  elo- 
quently the  other  dav,  that  the  great  combinations,  the  community  of 
interest  idea,  which  has  progressed  so  far,  is  likely  to  result  in  exces- 
sive rates  of  freight. 

Our  products  are  now  being  carried  a  thousand  miles  to  the  seaboard 
for  less  than  the  railroads  of  other  countries  charge  for  carrying  those 

?>roducts  inland  from  their  seaboards.  On  the  average,  the  rates  of 
reight  in  this  country  are  less  than  half  those  of  other  principal  coun- 
tries, and  a  very  interesting  diagram  was  prepared  by  the  Philadelphia 
Museum  that  gives  a  graphic  illustration,  by  the  diflFerent  lengths  of 
line,  showing  the  comparative  rates  of  freight  in  the  principal  coun- 
tries during  the  vear  1897.  That  was  the  latest  that  they  had  the  rate 
of  freight  of  all  the  various  countries.  That  was  so  interesting 
that  the  United  States  Export  Association  reproduced  it,  and  I  have  a 
sufficient  number  of  copies  here  so  that  if  any  of  the  members  of  the 
committee  here  are  interested  in  that  they  can  take  one.  That  gives 
the  ton  mile  rate  upon  the  entire  traffic  of  the  various  countries. 

Touching  this  question  of  whether  there  is  a  danger  of  too  high 
rates  as  discussed  by  Commissioner  Prouty,  and  the  large  increase 
which  has  been  made  in  rates  during  the  last  three  yeara,  1  have  given 
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a  good  deal  of  study  to  that  question,  and  while  I  think  there  is  room 
for  criticism  as  to  the  method,  the  indirect  method,  by  which  rates 
have  been  advanced  through  the  changes  in  classification,  1  do  not  see 
that  the  rates  have  been  raised  to  even  as  high  an  extent  as  the  cost  of 
transportation,  of  all  materials  that  enter  into  transportation,  includ- 
ing labor,  has  advanced;  and  while  our  railroads  have  been  making 
large  profits  because  of  the  prosperous  condition  of  the  country  and 
the  enormous  increase  in  the  volume  of  business,  it  is  certain  that 
there  will  come  lean  years  as  well  as  fat  years,  that  it  is  impossible  for 
carriers  to  reduce  their  fixed  expenses  in  proportion  as  the  volume  of 
business  decreases  in  the  lean  years,  and  nence  it  is  onlv  fair,  I  think, 
viewed  from  both  the  standpoint  of  the  shipper  and  the  carrier,  that 
no  narrow  view,  based  upon  a  few  years  or  two  or  three  years'  results, 
should  govern  our  conclusions. 

There  is  one  point  which  is  not  generally  appreciated,  and  that  is 
that  it  is  a  sui'plus  which  demoi*alizes  miarkets,  causes  shutdowns  of 
factories,  and  generally  makes  hard  times.  And  the  great  problem 
seems  to  me  to  be  to  get  rid  of  our  surplus,  both  of  our  fields  and  of 
our  factories,  and  hence  1  think  that  any  power  conferred — that  is  con- 
ferred, for  instance,  upon  the  Interstate  Commerce  Commission — to 
make  rates  which  would  prevent  the  giving  of  lower  rates  for  export 
trade  than  are  given  for  our  domestic  transportation  would  be  unwise 
and  against  the  interest  of  the  country  as  a  whole,  and  I  believe  that 
the  present  power  of  the  Interstate  Commerce  Commission,  in  its 
power  to  investigate  and  declare  a  rate  unreasonable,  leaving  it  to  the 
courts  to  decide  what  is  a  reasonable  rate,  is  safer  for  the  general 
public  interest  than  it  would  be  to  confer  a  more  sweeping  and  arbi- 
trary power. 

One  feature  of  the  Corliss  bill,  which  throws  the  burden  of  proof, 
so  to  speak,  upon  the  railroads  in  an  appeal  to  the  courts,  it  seems  to 
me  is  going  too  far.  I  think  that  the  shipper  and  the^  carrier  should 
have  equal  access  to  the  courts,  and  that  the  usual  rule  that  the  burden 
of  proof  is  on  the  plaintiff  is  perhaps  as  just  to  the  shipper  as  it  is  to 
the  carrier. 

Now,  it  has  been  alleged  that  the  court  delays  in  arriving  at  decisions, 
which  seems  subversive  of  justice,  and  that  is  sometimes  no  doubt 
true;  but  I  think  that  the  able  law  vers  on  this  committee  can  devise 
some  way  of  expediting  the  decision  of  cases  that  iire  brought  before 
the  courts  so  that  it  would  not  result  in  a  denial  of  justice. 

One  very  interesting  feature  of  the  power  already  possessed  by  the 
Interstate  Commerce  Commission  is  shown  in  recent  injunctions  which 
have  been  granted  by  the  courts  against  the  continuance  of  discrimi- 
nating rates  of  freight,  and  I  hope  that  that  will  be  found  to  be  a  source 
at  the  command  or  the  Interstate  Conunerce  Commission  which  will 
result  in  the  uniformity  of  rates.  I  think  that  those  injunctions  ought 
to  be  made  against  shippers  who  seek  preferential  rates  as  well  as 
carriers  who  grant  them,  and  indeed  the  initiative,  the  pressure,  for 
discriminating  rates  usually  comes  from  the  shipper — the  large  ship- 
per. There  is  no  doubt  that  the  small  shipper  is  verv  much  at  a 
oisadvantage  as  compared  with  the  large  shipper,  and  that  that  is  an 
evil  which  ought  to  be  remedied. 

The  vote  of  the  small  shipper  had  as  much  to  do  with  conferring  the 
franchise  under  which  a  common  carrier  operates  as  the  vote  of  a  large 
shipper,  and  there  is  a  principle  involved  there  of  the  right  ot  tk^^ 
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citizen  on  the  public  highway  which  goes  far  to  modify  the  rule  of 
wholesale  and  retail  that  governs  to  an  unlimited  extent  in  private 
transactions. 

The  thought  of  the  world-wide  competition,  and  that  we  are  not  in 
danger  of  excessive  rates  of  freight,  is  one  which  seems  to  me  to  be 
most  important  and  worthy  of  your  consideration,  perhaps,  to  a  greater 
extent  tnan  these  other  birds-eye  view  remarks  that  1  have  been  put- 
ting before  you. 

1  have  put  together  on  paper  some  figures  as  regards  the  decrease 
in  the  rates  of  freight  and  the  increases  up  to  the  time  when  these 
statistics  were  available,  and  also  some  figures  as  to  the  relative  cost 
of  labor  and  materials,  and  I  do  not  wish  to  trespass  upon  the  time  of 
the  committee  to  read  them,  but  with  your  permission  1  will  file  a 
copy  of  this  with  the  stenographer,  and  it  may  go  into  the  proceedings. 

The  Chairman.  Very  well. 

Mr.  Thurbbr.  I  thank  you,  gentlemen,  for  the  consideration  you 
have  given  me.  I  happen  to  have  some  other  business  here  in  connec- 
tion with  some  of  the  measures  which  have  been  introduced  by  the 
boards  of  trade,  and  so  I  have  been  backward  and  forward  two  or 
three  times,  and  it  is  very  kind  of  you  to  give  me  this  time,  because 
I  have  to  go  back  to  New  York  this  afternoon. 

Mr.  Corliss.  I  would  like  to  ask  you  a  few  questions. 

Mr.  Thurber.  Certainly. 

Mr.  Corliss.  You  represent  an  export  association? 

Mr.  Thurber.  Yes,  sir. 

Mr.  Corliss.  Organized  under  the  laws  of  the  State  of  New  York? 

Mr.  Thurber.  les,  sir. 

Mr.  Corliss.  With  a  capitalization  of  $5,000,000! 

Mr.  Thurber.  Yes,  sir. 

Mr.  Corliss.  You  manufacture  no  products? 

Mr.  Thurber.  No,  sir. 

Mr.  Corliss.  You  buy  and  sell  no  goods? 

Mr.  Thurber.  No,  sir. 

Mr.  Corliss.  That  is  all. 

Mr.  Thurber.  I  wish,  however,  to  add  just  a  word  there.  The 
United  States  Export  Association  was  incorporated  at  the  suggestion 
of  one  of  its  members  that  it  ought  to  be  incorporated,  so  that  there 
would  be  no  liability  of  its  member's  over  the  amount  of  their  mem- 
bership dues. 

Mr.  Stewart.  How  large  is  your  membership? 

Mr.  Thurber.  We  have  230  at  the  present  time. 

Mr.  Stewart.  Representing  how  many  States? 

Mr.  Thurber.  Tnirty-four  States,  and  representing  the  largest 
shippers  in  the  United  States,  without  exception. 

Mr.  Stewart.  You  say  your  views  have  changed  in  these  past  ten 
vears  with  reference  to  the  powers  that  ought  to  be  given  to  the 
Interstate  Commerce  Commission  ? 

Mr.  Thurber.  Yes,  sir. 

Mr.  Stewart.  When  you  advocated  these  powers,  you  were  then  a 
shipper,  were  you  not? 

Mr.  Thurber.  Ye.^,  sir;  and  a  large  one. 

Mr.  Stewart.  And  then  your  views  in  reference  to  the  railroads, 
etc.,  were  different  from  what  they  are  now  since  you  ceased  to  be  a 
shipper? 
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Jtfr.  Thurber.  Well,  yes,  sir;  I  think  so.  But  that  change  of  views 
has  been  very  largely  the  result  of  study.  I  used  to  thinK  that  the 
transportation  question  was  quite  a  simple  one,  and  that  a  very  few  pro- 
visions in  the  law  would  remedy  the  wnole  situation;  but  as  I  grew  in 
experience  1  grew  in  knowledge,  and  the  great  complexity  oi  it  and 
the  diflSculty  of  reaching  all  ttie  various  problems  involved  became 
more  apparent  to  me. 

Mr.  Stewart.  Are  you  a  salaried  oflBcer  of  this  export  association? 

Mr.  Thurber.  Yes,  sir. 

Mr.  Stewart.  And  your  duties  are  simply  to  supervise  legislation? 

Mr.  Thurber.  No,  sir;  not  by  an}'  means.  The  UnitSd  States 
Export  Association  business  is  to  furnish  to  our  members  information. 

Mr.  Stewart.  Information? 

Mr.  Thurber.  For  instance,  credit  information  as  regards  the  send- 
ing of  foreign  buyers. 

Mr.  Stewart,  i  ou  are  frequently  at  Albany,  before  the  legislature 
of  New  York? 

Mr.  Thurber.  I  have  been  once  at  Albany. 

Mr.  Stewart.  Representing  this  association? 

Mr.  Thurber.  Yes,  sir. 

Mr.  Stewart.  You  have  also  been  in  other  States;  you  have  been 
in  New  Jersey  ? 

Mr.  Thurber.  No,  sir. 

Mr.  Stewart.  You  have  never  been  at  Trenton? 

Mr.  Thurber.  No,  sir;  never  to  the  legislature  at  Trenton. 

Mr.  Adamson.  It  is  purely  an  educational  institution,  is  it? 

Mr.  Thurber.  No,  sir;  it  is  purely  a  business  institution. 

Mr.  Adamson.  As  a  matter  of  fact,  you  never  buy  or  sell  anything. 
What  do  you  do? 

Mr.  Corliss.  They  disseminate  information. 

Mr.  Thurber.  We  have  300  correspondents  in  foreign  countries 
through  whom  we  acquire  credit  information  which  we  transmit  to 
our  members.  We  furnish  our  members  with  freight  information, 
and  take  chaige  of  their  shipments  when  they  are  shipped  through 
New  York.     We  attend  to  their  insurance  and  banking. 

Mr.  Adamson.  Have  you  any  expenses  except  your  salary  and  your 
traveling  expenses? 

Mr.  TiiURBER.  Oh,  yes,  sir. 

Mr.  Stewart.  Have  you  an  office? 

Mr.  Thurber.  We  have. 

Mr.  Stewart.  Where? 

Mr.  Thurber.  No.  30  Broadway,  New  York.     We  employ  20  clerks. 

Mr.  Stewart.  Is  that  the  Thurber  Building? 

Mr.  Thurber.  No,  sir;  it  is  the  Gherkin  Building. 

Mr.  Adamson.  If  you  have  no  capital  stock  and  no  business,  I  do 
not  see  how  vour  members  could  be  liable 

Mr.  Stewart.  Where  do  you  get  your  money  to  pay  your  clerks? 

Mr.  Thurber.  We  have  $100  a  year  from  each  member,  for  which 
they  get  this  service.  We  publish  also  a  bulletin  for  foreign  circula- 
tion in  four  languages,  which  circulates  to  20,000  foreign  buyers  in  all 
parts  of  the  wond. 

Mr.  Stewart.  What  do  you  charge  for  that  service! 

Mr.  Thubbeb.  Nothing  at  alL 
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Mr.  Stewart.  You  do  not  charge  anything  to  the  foreign  corre- 
Bpondents? 

Mr.  Thurbbb.  No,  sir;  the  foreign  correspondents  furnish  us  infor- 
mation, and  we,  in  turn,  furnish  our  foreign  correspondents  with  this 
information  they  may  require  in  the  United  States.  We  have,  you 
might  say,  a  foreign  mercantile  agency  on  a  small  scale.  We  have 
accumulated  information  in  our  records  so  that  we  can  answer  about 
one-half  of  the  credit  inquiries  we  get  from  our  books  alone.  The 
other  answers  to  inquiries  we  get  by  correspondence  or  by  cabling,  as 
the  case  may  be,  and  that  is  an  important  department. 

Mr.  Stewart.  Do  you  furnish  secret  information  of  the  standing  of 
merchants? 

Mr.  Thurber.  Yes,  sir;  that  is  a  part  of  our  business. 

Mr.  Stewart.  You  are  paid  for  that? 

Mr.  Thurber.  No,  sir;  that  is  a  part  of  the  privileges  of  our  mem- 
bership. 

Mr.  Stewart.  Outside  of  your  clerks  do  you  have  a  system  of 
espionage  by  detectives,  or  how  do  you  get  at  the  standing  of  a  firm? 

Mr.  Thurber.  You  are  probably  famuiar  with  the  system  of  mer- 
cantile agents. 

Mr.  Stewart.  You  mean  Bradstreet's? 

Mr.  Thurber.  Yes,  sir. 

Mr.  Stewart.  Yes. 

Mr.  Thurber.  It  is  on  that  principle. 

Mr.  Stewart.  Do  you  have  agents  in  those  States 

Mr.  Thurber.  We  have  310  or  315  foreign  correspondents  in  all 
parts  of  the  world.  You  see  the  credit  information  which  our  mem- 
bers require  is  on  the  standing  of  foreign  buyers,  and  in  many  cases  our 
correspondents  in  other  countries  want  information  as  to  the  standing  of 
people  in  this  country.  We  make  reciprocal  arrangements  to  inter- 
change that  information. 

Mr.  Stewart.  You  have  annual  meetings?  , 

Mr.  Thurber.  We  have  had  monthly  meetings,  usually,  and  we  have 
had  two  annual  meetings  only. 

Mr.  Stewart.  What  is  the  average  attendance  at  those  meetings? 

Mr.  Thurber.  You  mean  at  the  monthly  meetings  or  the  annual 
meetings? 

Mr.  Stewart.  At  the  annual  meetings. 

Mr.  Adamson.  At  both. 

Mr.  Thurber.  Sometimes  at  the  monthly  meetings  it  is  only  the 
board  of  directors. 

Mr.  Stewart.  How  do  you  arrive  at  the  views  upon  this  particular 
question  which  you  have  been  expressing  of  the  members  distributed 
tnrough  thirty  States? 

Mr.  Thurber.  We  are  in  constant  communication 

Mr.  Stewart.  Can  you  produce  any  correspondence  with  your  mem- 
bership throughout  these  34  States  which  gives  you  a  standing  before 
this  committee  as  representing  them? 

Mr.  Thurber.  I  can. 

Mr.  Stewart.  Have  you  that  correspondence  with  you? 

Mr.  Thurber.  No. 

Mr.  Stewart.  Can  you  produce  that  correspondence? 

Mr.  Thurber.  Yes,  sir;  and  if  vou  wish  an  expression  of  the  indi- 
vidual views  of  the  members  it  will  be  a  very  easy  thing  to  get  it 
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Mr.  Stewart.  You  say  you  have  them  in  your  archives? 

Mr.  Thurber.  We  have  in  this  respect,  that  we  are  in  constant  con- 
tact and  communication  with  them,  and  I  know  their  views,  and  1  am 
voicing  their  interests. 

Mr.  Stewart.  Will  you  produce  any  minutes  of  your  association 
authorizing  you  to  appear  here  and  represent  them  before  this  com- 
mittee? 

Mr.  Thurber.  Yes,  sir. 

Mr.  Stewart.  I  wish  you  would  do  so. 

Mr.  Thurber.  1  will. 

Mr.  Corliss.  Mr.  Thurber  has  said  that  the  members  of  this  cor- 
poration thought  it  necessary  to  incorporate,  that  it  was  the  object  of 
the  corporation  to  avoid  liability 

Mr.  Thurber.  The  object  of  the  incorporation;  yes,  sir. 

Mr.  Corliss.  Is  the  business  such  as  to  make  a  man  liable- 


Mr.  Thurber.  Any  voluntary  association  is  subject  to  the  unlimited 
liability  of  its  members  unless  it  is  limited  by  an  incorporation. 

Mr.  Corliss.  You  are,  then,  doine  something  that  might  create  lia- 
bility if  it  was  done  by  an  individual,  and  that  you  seek  to  remedy  by 
the  organization  of  this  corporation  ? 

Mr.  Thurber.  Yes,  sir.  Suppose  that  1,  as  president  of  the  asso- 
ciation, were  to  go  and  make  conti*acts  binding  the  association,  and  that 
it  was  not  incorpoi-ated  with  a  limited  liability,  every  member  would 
be  individually  liable. 

Mr.  Mann.  The  liabilities  being  just. 

Mr.  Thurber.  A  man  making  a  contract  with  you  would  be  limited 
to  $500  in  his  recovery.  The  liability  of  the  members  is  limited  to 
their  membership  dues. 

Mr.  Stewart.  Under  what  laws  are  you  incorporated? 

Mr.  Thurber.  The  laws  of  New  York. 

Mr.  Stewart.  Under  what  particular  incorporation  law? 

Mr.  Thurber.  Our  general  mcorpomtion  law. 

Mr.  Stewart.  What  powers  have  you  to  do  business? 

Mr.  Thurber.  General  business  powers,  not  the  banking  power. 

Mr.  Stewart.  Have  you  resolutions  and  bv-laws? 

Mr.  Thurber.  Yes,  sir;  a  constitution  and  by-laws. 

Mr.  Mann.  Without  an  incorporation  your  members  would  be  only 
liable  for  just  claims? 

Mr.  Thurber.  Yes,  sir. 

Mr.  Mann.  But  under  your  incorporation  you  are  not  liable  for 
just  claims 

Mr.  Thurber.  You  are  now  speaking  of  the  association;  but  taking 
the  individual  membership,  they  are  liable  to  the  extent  of  their  mem- 
bership dues,  which  is  $100  a  year. 

Mr.  Mann.  Practically  nobody  who  had  a  just  claim  against  you 
could  recover  it? 

Mr.  Thurber.  We  do  not  have  any  liabilities. 

Mr.  Mann.  You  might  have. 

Mr.  Thurber.  Our  membership  dues  pay  our  liabilitiea. 
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ADDITIOHAL  STATEMENT  OF  F.  B.  THTJEBES,  PSESIDEHT  OF 
THE  VHITED  STATES  EXPORT  ASSOCIATIOH. 

Mr.  Chairman  and  gentlemen  of  the  committee,  I  appear  before  you 
in  behalf  of  the  United  States  Export  Association,  of  which  I  am  pres- 
ident, and  which  is  a  union  of  American  interests  for  the  purpose  of 
widening  the  markets  for  American  products,  and  whose  membership 
comprises  leading  houses  in  the  principal  lines  of  industry  situated  in 
thirty-four  States.  It  does  not,  therefore,  represent  any  special  inter- 
est, or  any  special  port  or  section,  but  the  interests  of  the  country  as 
a  whole. 

I  have  been  studying  the  Corliss  bill  (H.  R.  8837)^  with  the  result 
of  concluding  that  while  much  in  it  is  good,  in  its  present  form  it  is 
inexpedient,  for  the  reason  that  it  proposes  the  ¥rron^  remedy  for  the 
disease.  Section  2  proposes  to  confer  the  rate-making  power  upon 
the  Interstate  Commerce  Commission  when  the  rate-making  power  nas 
nothing  whatever  to  do  with  the  prevention  of  unjust  discriminations. 
In  so  far  as  this  biU  strengthens  tne  hands  of  the  Interstate  Conmierce 
Commission  to  investigate  and  expose  unjust  discriminations  it  is 
likely  to  be  beneficial,  but  in  so  far  as  it  confers  upon  the  Commission 
the  power  to  make  rates  and  classifications  it  is  likely  to  be  injurious 
alike  to  shippers  and  carriers,  because,  in  the  first  place,  it  will  pre- 
vent the  passage  of  any  bill  amending  the  interstate-commerce  uiw, 
and  if  the  proposed  bill  could  be  passed,  conferring  the  rate-making 
power  on  tne  interstate  Commerce  Commission,  it  would  not  prevent 
the  evasions  of  it  which  constitute  unjust  discriminations. 

The  only  thing  which  will  prevent  this  is  to  give  carriers  the  same 
right  of  contract  which  is  enjoyed  by  all  other  corporations  and  indi- 
viduals, the  right  to  legally  enforce  their  agreements  upon  each  other, 
a  right  which  is  denied  to  carriers  at  the  present  time  oy  the  prohibi- 
tion of  pooling  in  the  interstate-commerce  law,  and  the  mterpretation 
which  has  been  given  by  the  Supreme  Court  of  the  United  States  to 
the  antitrust  act  in  the  joint  traffic  and   trans-Missouri  decisions, 

Sronouncing  all  associations  for  the  maintenance  of  rates  illegal,  the 
irect  result  of  which  has  been  to  promote  the  "community  of  inter- 
est" consolidations,  a  process  whicn  has  already  progressed  so  far  that 
close  observers  are  in  doubt  as  to  whether  or  not  the  master  spirits  in 
these  consolidations  would  not  prefer  to  see  the  present  conditions  of 
chaos  maintained  in  order  that  these  consolidations  may  be  fostered. 
As  chairman  of  the  committee  on  railroad  transportation  of  the  New 
York  Board  of  Trade  and  Transportation,  and  of  the  National  Board 
of  Trade,  as  well  as  member  of  the  committee  on  internal  trade  of 
the  New  York  Chamber  of  Commerce,  I  have  been  a  close  student  of 
this  question  for  25  years  from  a  shipper's  point  of  view.  I  have  had 
perhaps  as  much  to  do  with  legislation  regulating  the  relations  of 
shippers  and  carriers  as  any  other  individual.  I  advocated  the  New 
York  railroad  commission  and  the  enactment  of  the  interstate-com- 
merce law,  and  cooperated  with  Mr.  Reagan,  the  father  of  the  bill, 
in  prohibiting  pooling.  We  feared  that  with  the  right  to  pool  car- 
riers might  charge  the  public  exorbitant  rates  for  freight,  but  the 
experience  of  fifteen  years  has  shown  that  there  is  no  danger  of  high 
rates  in  this  country;  that  the  chief  danger  is  in  unjiiSt  discriminations, 
which  always  operate  to  the  benefit  of  the  few  instead  of  the  many; 
to  the  advantage  of  the  large  instead  of  the  small  shipper. 
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So  far  a8  the  rate-making  power  is  concerned,  it  was  not  intended 
by  Congress  to  confer  that  power  on  the  Interstate  Commerce  Com- 
mission. This  is  shown  by  the  following  extracts  from  the  debates  in 
Congress  while  the  interstate-commerce  bill  was  pending. 

In  the  House  of  Representatives,  on  December  8, 1884,  Mr.  Findlay 
said: 

It  is  perfectly  legitimate  to  prescribe  that  a  rate  shall  be  reasonable  and  then 
leave  it  to  the  courts  to  determine  what  is  and  what  is  not  reasonable,  but  to  declare 
in  advance,  not  merely  the  principle  by  which  the  fixing  of  the  rate  shall  be  gov- 
erned, but  to  prescribfe  the  rate  itself  oy  referring  it  to  a  fixed  standard  and  apply 
the  rule  to  tiie  complicated  system  of  interstate  transportation,  with  all  of  its  vast 
ramifications  and  subtle  competitions,  is  the  exercise  of  a  power  which,  if  it  be  held 
l^islative  in  its  nature,  certainly  ou^ht  to  be  sparingly  and  cautiously  used.  The 
bul  of  the  committee  keeps  this  distmction  full  in  view  in  all  of  its  provisions,  and 
is  consistent  and  symmetrical  throughout;  but  the  Reagan  substitute,  as  I  have 
shown,  is  not  only  not  distinguished  by  this  unity  and  integrity  of  purpose,  but  is 
complex  and  contSradictory  in  some  of  its  essential  features. 

Mr.  Reagan.  But  it  would  be  understood  from  his  reasoning  that  my  bill  not 
only  re<^uires  rates  to  be  reasonable,  but  fixes  the  rates.  There  is  not  a  word  in  the 
bill  havmg  that  effect 

On  January  7,  1885,  Mr.  Reagan  said: 

One  of  the  greatest  troubles  I  have  had,  even  .with  the  friends  of  legislation  in 
this  direction,  has  been  to  get  them  to  understand  that  this  is  not  a  bill  to  reflate 
fre^ht  rates;  that  it  does  not  undertake  to  prescribe  rates  for  the  transportation  of 
freight  I  know  the  diflSiculties  which  would  attend  any  measure  attempting  to  pre- 
Bcribe  rates  of  freight.  I  am  j^rsuaded  that  no  law  fixing  rates  of  freight  could  be 
made  to  work  with  justice  either  to  the  railroads  or  to  the  public,  and  I  have 
intended  from  the  beginning  to  avoid  that  difficulty. 

The  difficulty  with  gentlemen  in  considering  the  bill  is  that  they  can  not  keep 
out  of  their  minds  the  arguments  of  the  railroad  lawyers  and  lobby iste  who  are  con- 
tinually harping  upon  it,  that  this  bill  establishes  aroitrary  rates  of  freight.  It  does 
no  such  thing.  It  carefully  suards  against  that,  simply  intending  to  prevent  the 
most  manifest  abuse  against  the  public,  and  control  the  monopoly  powers  of  these 
corporations. 

In  the  Senate,  May  6, 1886: 

Mr.  Kemna.  What  constitutes  a  reasonable  rate  is  precisely  the  thing  which  the 
people  of  this  country  are  unwilling  to  leave  to  the  arbitrary  discretion  of  the  Rail< 
roaa  Commission. 

As  regards  reasonable  rates  as  a  whole  the  people  of  the  United 
States  have  no  cause  to  complain.  They  have  steadily  declined  until 
even  with  the  recent  advance  they  are  less  than  half  those  of  other 
principal  nations.  Our  railroads  carry  our  products  1,000  miles  to  our 
seaboard  for  less  than  those  of  other  countries  charge  for  carrying  the 
same  products  200  miled  inland  from  their  seaboard.  The  steady 
decline  in  rates  is  illustrated  by  the  following  figures: 

The  average  rate  for  1  ton  of  freight  1  nule  since  1892  has  been  as 
follows: 

Mill«. 

1900 7.29 

1899 7.24 

1898 7.53 

1897 7.98 

1896 8.06 

1895 8.39 

1894 8.00 

1893 8.78 

1892 8.98 

The  rate  was  probably  still  higher  in  1901;  but  everything  else  has 
risen. 
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These  results  have  been  largely  attained  by  subsidies  in  land,  money, 
and  mail  pay.  and  giving  freedom  of  action  in  combining  and  consoli- 
dating, thereoy  attaining  the  highest  economies  of  operation.  If  we 
had  pursued  the  same  course  on  the  sea  as  we  have  on  land  we  would 
now  have  a  merchant  marine  which  would  give  us  permanent  low  rates 
on  the  sea  and  enable  us  to  put  our  heavy  products  of  the  field,  forest, 
mine,  and  factory  into  all  tne  markets  of  the  earth,  and  our  finished 
products  would  closely  follow. 

I  am  unwilling  to  tase  anv  steps  that  will  hamper  such  development, 
for  in  this  age  of  steam,  electricity,  and  machinery  "  the  field  is  the 
world"  in  commerce  as  with  religion;  and  with  our  command  of  these 
forces,  brought  to  bear  upon  our  great  natui*al  resources,  with  intelli- 
gent and  liberal  statesmanship,  we  will  lead  the  world  in  the  march  for 
commercial  supremacy. 

It  is  alleged  by  some  that  rates  for  railroad  transportation  during 
the  last  two  years  have  been  unduly  increased  by  means  of  changes  in 
classification,  rules,  etc.  While  opinions  may  differ  as  to  the  methods 
by  which  rates  have  been  increased,  there  can  be  no  doubt  but  that 
railroads  were  obliged  to  advance  their  rates  on  account  of  the  large 
advance  in  the  price  of  labor  and  materials.  What  these  have  been 
is  perhaps  indicated  by  the  following  figures:  The  price  of  steel 
rails  in  1898  was  $19  per  ton;  the  present  price  is  $28.  The  price  of 
yellow  pine  lumber,  used  in  the  construction  of  freight  cars,  in  1898 
was  $15.75  per  1,000  feet;  the  present  price  is  $20.  The  price  of  axles 
in  1898  was  2  cents  per  pound;  the  present  price  is  3  cents.  Car 
wheels  in  1898  were  $6.25;  the  present  price  is  $7.25.  Bar  iron  in 
1898  was  $1.10  per  100  pounds;  the  present  price  is  $1.60  per  100 
pounds.  Steel  required  in  the  construction  of  locomotives  in  1898 
was  $1.50  per  100  pounds;  the  present  price  is  $2.25  per  100  pounds. 
Railroad  labor  upon  the  average  was  advanced  15  per  cent  during  the 
last  two  years,  while  the  ton-mile  rate  of  freight  on  all  the  mlroads 
of  the  United  States  has  not  been  advanced  more  than  8  to  10  per 
cent.  Of  course,  the  increased  volume  of  business  has  yielded 
increased  profit  as  a  whole,  but  much  of  it  has  gone  into  permanent 
improvements  and  increased  equipment,  which  when  the  lean  years 
come  will  be  unremunerative.  It  will  be  conceded  by  fair-minded 
men  that  our  railroads  are  entitled  to  share  in  the  general  prosperity 
of  the  country,  in  which  they  are  so  large  a  factor.  Both  shippers 
and  carriers  are  apt  to  see  only  their  own  side  of  the  question,  and  no 
just  conclusion  can  be  arrived  at  which  does,  not  take  into  considera- 
tion both  sides. 

I  believe  that  a  majority  of  both  shippers  and  carriers  are  honestly 
desirous  of  doing  what  is  fair  and  rignt  in  their  relations  with  eacn 
other,  but  there  is  an  unscrupulous  minority  in  both  who  are  con- 
stantly overreaching  to  get  an  unfair  advantage  of  the  other.  On  a 
single  railroad  in  the  month  of  November  last  over  50,000  instances 
of  fraud  on  the  part  of  shippers  in  billing  goods  were  detected  by  the 
inspection  bureau  of  that  company  in  order  to  get  a  lower  classifica- 
tion than  the  goods  were  entitled  to,  and  the  chief  inspector  estimated 
that  97  per  cent  of  these  were  willful  frauds,  and  only  3  per  cent  were 
attributable  to  honest  error  on  the  part  of  shippers.  The  sj'^stem  of 
organized  fraud  on  the  part  of  ticket  scalpers  is  familiar  to  all  stu- 
dents of  transportation  questions.  There  was  probably  never  a  head  of 
stock  killed  or  an  injury  to  property  that  the  claim  for  damages  was 
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not  excessive.  In  view  of  such  facts  as  these  we  can  not  wonder  that 
railroad  officials  are  just  a  little  skeptical  of  the  human  nature  embodied 
in  the  average  shipper  or  citizen. 

In  conclusion,  Mr.  Chairman  and  gentlemen,  I  would  call  attention 
to  the  fact  that  the  most  successful  railroad  commissions  have  been 
those  of  Massachusetts  and  New  York,  neither  of  which  have  had  the 
power  to  prescribe  rates,  but  which  have  had  full  powers  to  investi- 
gate and  bring  abuses  to  the  attention  of  the  courts  and  public  opinion. 
These  have  been  found  sufficient  to  remedy  the  evils  which  existed  in 
their  jurisdictions,  and  I  hope  that  you  will  not  approve  this  bill  unless 
amended  so  as  to  preserve  the  right  alike  of  carriers  and  shippers  to 
appeals  to  the  courts  without  prejudice,  and  to  provide  the  right  to 
make  reasonable  pooling  and  other  agreements  between  carriers,  for 
the  maintenance  of  uniform  and  stable  rates,  subject  to  the  approval 
of  the  Interstate  Commerce  Commission.  In  this  way  only  can  the  evil 
of  unjust  discrimination  be  eliminated. 

From  my  study  of  this  question,  I  have  become  convinced  that  there 
is  no  danger  of  even  the  largest  combinations  imposing  upon  the  pub- 
lic unreasonable  rates  of  freight.  It  will  not  ehminate  competition, 
for  this  principle  is  all-prevailing.  The  popular  conception  or  compe- 
tition is  competition  between  individual  shippers  and  individual  rail- 
road lines,  but  the  larger  working  of  the  principle  is  embodied  in  the 
competition  of  marked — the  competition  of  towns,  cities,  sections,  and 
countries.  If  all  the  railroads  of  the  United  States  were  combined  into 
a  single  corporation  or  the  Government  itself,  this  force  would  still  be 
active.  Every  road  would  be  developing  the  industries  along  its  line, 
and  these  industries  would  compete  with  similar  industries  along  other 
lines,  even  though  ownership  of  all  the  lines  was  unified.  Another 
factor  in  the  field  of  competition  is  water  ti'ansportation,  embodied  in 
our  lakes,  rivers,  canals,  and  the  ocean,  which  surrounds  our  country 
on  all  sides.  There  is  no  fear  whatever  of  excessive  i-ates  for  trans- 
portiition  in  this  country.  The  only  fear  is  as  to  unjust  discriminations, 
and  these  can  be  remedied  by  full  powers  of  investigation,  by  super- 
vision of  railroad  commissions  with  power  on  the  part  of  both  shippers 
and  carriers  to  appeal  to  the  courts,  and  giving  carriers  the  same  right 
of  contract  which  all  other  individuals  and  corporations  enjoy  except 
railroad  companies,  which  are  debarred  from  this  right  by  the  prohi- 
bition of  pooling  in  the  interstate-commerce  act  and  the  interpretation 
of  the  Sherman  antitrust  act  given  by  the  Supreme  Court  of  the  United 
States  in  the  Trans-Missouri  and  Joint  Traffic  Association  cases. 

I  am  familiar  with  the  agitation  which  is  seeking  to  confer  increased 
powers  upon  the  Interstate  Commerce  Commission  embodied  in  the 
Corliss  bill  (H.  R.  8337)  and  the  Nelson  bill  (S.  3575).  It  began  by 
a  bankrupt  line,  leading  from  Kansas  Citv  to  Gulf  ports,  making 
abnormally  low  rates  on  export  wheat.  To  meet  this  the  east  and 
west  trunk  lines  made  equally  low  rates  on  wheat  but  not  on  flour, 
because  they  were  not  exposed  to  the  same  competition  in  carrying 
the  products  of  the  widely-scattered  mills  of  the  Middle  West  to  the 
seaboard,  and  hence  export  flour  was  charged  a  much  higher  rate  than 
export  wheat.  This  great  discrimination  against  American  millers 
in  favor  of  European  millers  led  to  an  agitation  for  lower  rates  on 
flour.  Members  of  the  Interstate  Commerce  Commission  endeavored 
to  utilize  this  well-founded  dissatisfaction  te  get  the  rate-making 
power.    A  preliminary  meeting  was  held  at  Chicago,  followed  by  a. 
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convention  of  shippers  representing  various  interests,  held  at  St.  Louis, 
November  20,  19()(),  at  which  the  Culloni  bill  (S.  1439)  was  indorsed, 
which  was  substantially  the  foundation  for  the  present  Corliss  and  Nel- 
son bills.  There  is  a  diversity  of  opinion,  both  among  shippers  and 
carriers,  as  to  the  necessity  for  any  legislation  in  the  direction  of 
increasing  the  powers  of  the  Interstate  Commerce  Commission. 

Spurr^  by  some  criticisms  to  the  effect  that  the  Commission  was  not 
using  the  powei^s  at  its  disposal,  it  has  recently  invoked  the  power  of 
the  courts  to  prohibit  unjust  discriminations  by  injunctions,  and  it  is 
too  soon  yet  to  say  just  what  effect  the  injunctions  which  have  been 
granted  will  ultimately  have,  but  thus  far  they  have  been  beneficial, 
and  it  seems  to  me  that  if  made  applicable  to  shippers  as  well  as  car- 
riers the  probability  of  their  being  a  permanent  remedy  for  the  evils 
of  unjust  discrimination  would  be  increased.  Kailroads  do  not  willingly 
make  unjust  discriminations.  The  initiative  is  always  with  the  ship- 
pers, ana  railroad  agents  yield  to  pressure  brought  to  bear  upon  them 
by  shippers  controlhng  large  amounts  of  business.  In  closing,  Mr. 
Chairman  and  gentlemen  of  the  committee,  I  wish  to  repeat  that  I 
believe  that  in  the  face  of  the  basic  fact  that  the  present  system  of 
elasticity  in  American  railroad  management  has  resulted  in  giving  our 
great  country  low  er  rates  by  one-half  for  the  transportation  of  freight 
than  any  other  principal  nation  enjoys,  and  that  this  affords  an  outlet  to 
the  markets  of  the  world  for  the  great  volume  of  our  surplus  products, 
we  should  go  slow  in  imposing  cast-iron  rules  and  regulations  in  an 
intricate  and  complex  business  like  that  of  transportation.  It  may 
seem  unjust  to  a  merchant  on  our  seaboard  that  he  should  be  charged 
a  higher  rate  in  proportion  than  the  same  freight  destined  for  export, 
or  that  freight  originating  on  the  seaboard  should  be  charged  a  higher 
rate  than  freight  from  foreign  countries  destined  for  an  interior  city 
in  our  own  country  pays. 

It  may  seem  unjust  to  a  local  shipper  doing  business  within  his  own 
State  that  his  local  rate  should  be  so  much  higher  than  interstate 
mtes,  but  if  a  producer  or  manufacturer  can  get  a  contract  at  a  dis- 
tant point  through  the  means  of  a  reduced  rate  of  freight,  the  carrier, 
having  perhaps  empty  cars  going  in  that  direction,  can  afford  a  conces- 
sion rather  than  let  its  rolling  stock  go  empty.  Labor  and  capital  are 
both  benefited  by  a  reasonable  elasticity  which  permits  of  such  conces- 
sions being  made,  and,  after  all,  it  comes  down  to  a  question  of  what  is 
reasonable,  and  of  this  there  is  perhaps  no  better  authority  than  the 
courts,  notwithstanding  that  delays  sometimes  may  result  in  a  substan- 
tial denial  of  justice.  Such  instances  are  the  exception  rather  than  the 
rule,  however,  and  you  gentlemen,  who  represent  all  sections  of  our 
great  country,  after  hearing  all  sides,  must  make  up  your  minds  as  to 
what  is  reasonable,  but  I  hope,  if  there  is  any  amendment  to  the 
interstate-commerce  law,  that  it  will  be  in  the  direction  of  strengthen- 
ing the  provisions  for  investigation  and  publicity,  conferring  the  right 
of  contract  upon  carriers,  subject  to  the  approval  of  the  Interstete 
Commerce  Commission,  and  giving  equal  right  of  appeal  to  the  courts 
of  both  shippers  and  carriers,  but  not  conferring  tne  authority  upon 
the  CommissiOQ  to  make  rates  or  classifications. 
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STATEMEHT  OF  HOH.  MASTIN  A.  KNAPP,  CHAISMAH  OF  THE 
VHITED  STATES  IKTESSTATE  COMMEBCE  COMMISSIOH— 
Continued. 

Mr.  Knafp.  Mr.  Chairman  and  gentlemen,  before  proceeding  with 
my  argument  I  desire  to  make  a  word  of  comment  upon  some  of  the 
observations  made  by  my  esteemed  friend,  Mr.  Thurber. 

Inferences  drawn  from  the  average  rate  per  ton  per  mile  on  all 
traffic  are  liable  to  be  verv  misleading.  It  is  frequently  said  that 
railway  rates  in  the  United  States  are  not  half  what  they  are  in  Eng- 
land. That  is  true  only  when  you  compare  the  average  rate  per  ton 
per  mile  on  all  traffic  of  the  one  country  with  the  same  average  in  the 
other  country.  Allow  me  briefly  to  explain  to  you  how  the  average 
rate  per  ton  per  mile  may  be  greatly  reduced  without  any  change  at 
all  in  the  mtes  as  to  any  particular  shipment. 

Now  the  relative  amount  of  low-grade  freight  carried  in  this  country, 
like  ore,  coal,  etc.,  has  enormously  increased  in  the  last  fifteen  years. 
If  in  one  year  you  carry  a  thousjind  tons  of  first-grade  freight  at  $1, 
and  another  thousand  tons  of  sixth-class  freight  at  20  cents,  the  aver- 
age  rate  will  be  60  cents.  But  if  in  the  next  year  you  carry  a  thou- 
sand tons  of  first-class  freight  at  a  dollar,  and  10,000  tons  of  sixth  class 
at  20  cents,  the  average  rate  on  all  the  traffic  will  be  more  than  cut  in 
two  without  any  change  in  the  rates  themselves.  Now  the  enormous 
reduction  in  the  average  rate  per  ton  per  mile  in  this  country  has  come 
from  three  principal  causes.  First  and  mainly,  the  enormous  increase 
in  the  relative  amount,  the  relative  tonnage,  of  these  low-grade  articles 
which  are  carried  at  a  low  price;  second,  there  has  been  from  the 
beginning  a  difference  between  carload  and  less  than  carload  rates,  and 
in  the  last  fifteen  years  there  has  been  an  enormous  increase  oi  the 
relative  proportion  of  the  traffic  carried  in  carloads  and  at  carload 
rates,  so  that  without  any  change  in  the  rates  themselves,  without 
reducing  the  cost  of  shipping  a  carload  or  100  pounds,  you  may  have 
an  average  reduction  in  the  average  rate  per  ton  per  mile  on  all  traffic. 
There  have  been  reductions  in  grain  to  some  extent,  in  iron  articles, 
and  in  other  commodities,  which  I  will  not  stop  to  mention,  which 
have  entered  into  the  reduction  of  the  average. 

When  you  speak  of  English  i*ates,  you  must  remember  that  their 
rates  include  cartage  at  lK)th  ends.  An  English  carrier  goes  to  the 
warehouse  and  gets  the  stuff  and  transports  it  to  the  railroad,  and 
when  it  arrives  at  its  destination  he  gets  it  and  transports  it  to  the 
place  of  the  customer.  Of  course,  that  enters  into  the  rate.  Now,  I 
ask  Mr.  Thurber  to  bear  in  mind  that  England  is  a  small  country,  and 
that  it  is  seldom  that  traffic  moves  more  than  500  miles  there,  and  tak- 
ing into  account  the  cartage,  I  ask  him  to  compare  what  it  costs  a  man 
in  New  York  to  deliver  dry  goods,  boots  and  snoes,  or  merchandise  of 
any  class,  tJie  articles  in  which  the  great  mass  of  people  are  interested 
— how  much  it  costs  him  to  effect  the  movement  from  his  store  to  the 
store  of  the  customer  as  compared  to  the  cost  of  moving  the  same 
articles  the  same  distance  in  England,  and  I  think  that  he  will  be  very 
much  surprised.     It  is  not  so  ver}^  much  lower  than  it  is  there. 

Mr.  TinjRBER.  How  is  it  with  other  countries? 

Mr.  Knapp.  There  is  no  country  that  is  as  low  as  the  United  States. 
Now,  there  is  another  thing  that  is  to  he  taken  into  account.  It  is  a 
well-known  thing  in  railway  transportation,  and  water  transportation^ 
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too.  for  that  matter,  that  the  cost  per  unit  of  traffic  moved  diminiishes 
witn  the  distance  it  is  carried.  You  do  npt  get  twice  as  much  for 
carrj'ing  a  carload  1,000  miles  as  for  carrying  it  500  miles.  Our  traf- 
fic is  carried  long  distances,  because  we  have  a  great  big  country,  and 
much  of  it  moves  2,000  and  even  3,000  miles,  while  in  England  there 
is  but  little  movement  that  exceeds  500  miles,  so  that  my  suggestion 
is  that  you  compare  the  ordinar}^  cost  of  moving  the  ordinary  mer- 
chandise, the  articles  in  which  the  mass  of  the  people  are  interested, 
the  same  distance  for  the  same  service,  and  you  will  find  that  it  is  not 
anything  like  twice  as  great  in  England  as  it  is  in  the  United  States. 
The  truth  is,  gentlemen,  that  in  the  official  territory,  that  is  the  terri- 
tory north  of  the  Ohio  and  the  Potomac  rivers  and  east  of  the  Mis- 
sissippi, the  most  populous  and  wealthy  part  of  the  United  States, 
producing  the  grea,test  volume  of  traffic,  tne  basis  in  making  rates  in 
all  that  territory  is  the  Chicago  rate.  Places  nearer  New  York  take 
a  percentage  under  the  Chicago  rates,  and  places  farther  than  Chi- 
cago take  a  percentage  over  the  Chicago  rate,  so  that  when  the  basis 
of  New  York  and  Chicago  is  reduced  there  is  a  corresponding  reduc- 
tion in  all  that  territory. 

Now,  the  class  rates  in  all  that  territory  on  the  six  classes  are  just 
as  high  to-day  as  they  were  fifteen  years  ago,  and  in  numerous 
instances  the  actual  rates  applied  have  been  increased  by  the  fact  that 
articles  have  been  advanced  in  their  classifications  to  take  a  higher 
rate.  Gentlemen,  I  did  not  mean  to  go  into  that.  I  just  wanted  to 
call  your  attention,  however,  to  the  fact  that  we  may  be  very  much 
misled  when  our  attention  is  called  to  the  extremely  low  avemge  rate 
per  ton  per  mile  on  all  traffic.  Why,  the  Chesapeake  and  Ohio  Rail- 
road shows  the  lowest  average  rate  per  ton  per  mile  on  all  its  traffic  of 
any  railroad  in  the  United  States,  and  yet  everyone  knows  that  the 
actual  rates  applied  to  merchandise,  applied  to  the  articles  that  the 
people  living  along  the  line  of  that  road  are  interested  in,  are  very 
much  higher  than  they  are  along  the  New  York  Central  or  along  the 
Pennsylvania  Railroad,  simpl}^  because  90  per  cent  of  the  traffic  of  the 
Chesapeake  and  Ohio  is  coal  and  ore,  and  that  is  of  course  carried  from 
the  summit  where  it  is  produced  both  ways  to  tide  water,  and  of 
course  that  results  in  a  very  low  average  rate  per  ton  per  mile  on  all 
articles  on  that  road,  and  yet  it  costs  more  to  haul  a  carload  of  boots 
and  shoes  or  clothing  or  any  of  the  articles  of  domestic  use  over  that 
road  than  it  does  over  the  New  York  Central. 

In  order  that  I  may  not  forget  it,  I  want  to  make  another  observa- 
tion now.  If  I  uncferstand  tne  measures  which  are  pending  before 
this  committee,  and  I  have  endeavored  to  examine  them  with  care, 
there  is  not  a  single  one  of  them  which  proposes  to  change  the  present 
state  of  the  law  in  respect  to  allowing  a  rate  on  exports  lower  than  on 
domestic  traffic;  not  a  sj' liable. 

Mr.  Thurber.  It  proposes  to  give  the  power  to  the  Commission, 
which  they  do  not  now  have,  and  that  might  enable  the  Commission  to 
decide  that  the  contention  of  our  local  New  York  merchants,  that  they 
should  pay  no  higher  than  the  proportionate  rate  on  export  goods — 
than  the  people  who  export — might  be  sustained. 

^  Mr.  Knapp.  Let  me  see.  I  might  as  well  strike  out  that  question 
right  here  now.  1  want  you  to  bear  this  in  mind,  that  this  Commis- 
sion, under  the  Corliss  bill  even,  can  make  no  order  except  an  order 
justified  by  the  sworn  testimony  l)efore  it;   and  if,  in  a  proceeding 
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where  all  parties  have  an  ODportunity  to  be  heard,  the  facts  are  pro- 
duced and  the  testimony  is  presented  which  warrants  and  justifies  a 
conclusion  that  that  relation  between  domestic  and  export  rates  is 
wrong,  then  it  ought  to  be  changed.  Now,  I  am  not  saying  for  a 
moment,  gentlemen,  that  domestic  traffic  should  always  be  carried  at 
the  same  rate  as  export  traffic.  I  think  conditions  arise  in  this 
country,  have  arisen,  and  are  likely  to  arise  again,  when  it  is  an 
economic  advantage,  to  say  nothing  about  a  commercial  benefit  to  the 
people  of  this  country,  to  permit  these  surplus  products  to  be  carried 
abroad  at  rates  for  the  land  carriage  to  tne  seaport  which  are  less 
than  the  rail  carriers  should  be  obliged  to  accept  on  domestic  trans- 
portation. 

Mr.  Adamson.  An  instance  was  cited  the  other  day  where  a  shipper 
had  billed  on  an  export  bill  of  lading,  and  then  had  stopped  cotton,  I 
believe  it  was,  in  New  Yoi'k,  thus  enabling  him  to  sell  cotton  cheaper 
there.     You  would  not  permit  any  such  thing  as  that,  I  suppose? 

Mr.  Knapp.  I  do  not  think  that  such  a  piuctice  as  that  can  find  a 
defender  or  an  apologist  in  the  United  States.  I  think  to  allow  such 
a  practice  as  that  is  disgraceful. 

Mr.  Adamson.  If  you  bill  on  a  bill  of  lading  it  should  be  in  good 
faith?  '  . 

Mr.  Knapp.  Certainly;  in  good  faith.  Now,  there  are  some  other 
remarks  made  by  Mr,  Thurber  which  1  prefer  to  comment  upon  in 
their  proper  connection  as  I  proceed. 

Gentlemen,  I  have  already  said  all  I  care  to  say  respecting  those 
proposed  amendments  to  the  law  which  aim  to  give  greater  efficiency 
to  tne  criminal  remedies  provided  for  its  enforcement.  My  position 
is  simply  this:  A  right  to  the  common  highway,  the  right  to  use  it  on 
equal  terms  with  everybody  else,  is  a  right  that  existed  long  before 
any  written  constitutions  were  adopted.  That  is  a  right  founded  in 
the  very  constitution  of  human  society.  It  belongs  to  that  class  of 
rights  which  the  Declaration  of  Independence  described  as  inalienable; 
and  that  right  is  exactly  the  same,  gentlemen,  whether  the  highway  is 
made  of  dirt  or  of  steel.  And  I  do  not  for  one  moment  assent  to  any 
suggestion  that  laws  should  encourage  or  permit  a  public  service  to  be 
performed  for  one  man  cheaper  than  it  is  for  another;  and  speaking 
rrom  my  observation,  and  such  crude  reflections  as  have  resulted 

Mr.  Adamson.  I  do  not  think  anybody  has  made  such  a  suggestion 
as  that. 

Mr.  Knapp.  Some  questions  were  asked  the  other  day  on  that  line. 

Mr.  Adamson.  Those  questions  were  on  an  entirely  different  posi- 
tion. 

Mr.  Knapp.  That  you  might  allow  shippers  to  get  a  secret  and 
preferential  rate  if  they  could. 

Mr.  Coombs.  Who  made  those  statements? 

Mr.  Knapp.  They  were  implied  in  some  questions  which  were  asked. 

Mr.  Coombs.  I  asked  some  questions  in  regard  to  that,  but  I  desire 
to  say  that  I  did  not  intend  to  imply  anything  by  those  questions.  I 
thought  I  had  a  right  to  ask  them  to  get  all  the  light  that  I  could. 

Mr.  Adamson.  Nobody  has  ever  disputed  your  presumption  as  to 
the  right  of  the  Government  to  control  the  highways.  1  asked  vou 
some  questions  about  the  right  of  the  Federal  Government  to  regulate 
the  commerce  between  the  States,  and  I  could  not  understand  your 
discrimination  between  regulating  different  kinds  of  commerce,  private 
as  well  as  publia 
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Mr.  Knapp.  I  venture  to  say  that  I  said  that  the  best  answer  I  could 
make  was  to  refer  you  to  the  Supreme  Court  of  the  United  States. 

Mr.  Adamson.  Referring  me  to  the  Supreme  Court  does  not  answer 
my  question. 

Mr.  Knapp.  It  would  be  idle  for  me  to  make  an  answer  inconsistent 
with  the  law  of  the  land  laid  down  by  the  highest  judicial  authority. 

Mr.  Adamson.  I  did  not  ask  you  a!K)ut  law  at  all.  I  simply  asked 
you  where  you  claimed  to  get  your  authority. 

Mr.  Knapp.^  Of  course,  the  authority  to  make  any  provision  in  the 
line  of  these  Bills  is  found  in  the  commerce  law  of  the  Constitution. 

Mr.  Adamson.  We  are  legislating  every  day  about  private  com- 
merce as  well  as  public — private  tribesmen  and  individuals  engaged 
in  interstate  commerce. 

Mr.  Knapp.  So  far  as  the  subject  of  legislation  is  interstate  com- 
merce there  is  no  question  about  the  right  to  legislate. 

Mr.  Adamson.  That  has  nothing  to  do  with  it  at  all. 

Mr.  Knapp.  The  question  is  whether  this  is  intei*state  commerce  or 
not. 

Mr.  Adamson.  You  touch  no  corporation  except  in  interstate  com- 
merce, no  railroad  except  in  interstate  commerce;  so  there  is  no  dis- 
crimination in  your  authority  at  all  as  to  whether  it  is  a  corporation, 
a  public  carrier,  or  a  private  citizen,  or  who  it  is,  so  long  as  he  or  it 
is  engaged  in  interstate  commerce. 

Mr.  Knapp.  So  lon^  as  it  is  interstate  commerce  it  does  not  matter 
whether  it  is  an  individual,  or  a  corporation,  or  a  partnership,  of 
course. 

Now,  not  to  take  too  much  time,  I  feel  that  I  am  abusing  your 
patience,  and  I  can  only  say  that  I  regard  it  not  only  as  an  act  of 
justice,  but  of  probably  great  value,  to  so  change  the  tenth  section 
as  to  make  the  corporation  carrier,  and  I  do  not  know  of  anyone  who 
makes  a  serious  obiection,  or  any  objection  at  all,  to  that  proposition. 
And  I  say  that  if  the  shipper  is  to  be  made  liable  at  all,  then  it  should 
be  under  circumstances  and  a  rule  of  law  which  makes  it  practical  to 
bring  the  shipper  to  justice  when  he  violates  it.  If,  in  your  wisdom, 
you  think  this  law  will  be  more  efficiently  enforced  by  leaving  the 
shipper  out  altogether  and  putting  the  penalties  solely  on  the  carrier, 
1  am  not  disposed  to  argue  against  that  proposition. 

The  Chairman.  But  vour  judgment  would  be  against  that? 

Mr.  Knapp.  It  would  be  against  it,  Mr.  Chairman.  While  I  can 
see  that  as  a  matter  of  practical  administration  there  would  be  advan- 
tages in  having  the  shipper  innocent,  so  that  he  could  be  called  as  a 
witness  and  he  could  be  required  to  testify  without  pleading  any  con- 
stitutional privilege,  because  he  is  not  himself  an  offender,  still,  after 
all,  gentlemen,  after  all,  I  must  express  my  honest  conviction  to  be 
that  the  shipper  ought  to  be  liable  as  well  as  the  carrier,  first,  because 
I  think  that  is  necessary  to  satisfy  the  fair-minded  sense  of  justice. 

The  Chairman.  In  cases  where  he  would  be  liable,  you  think  there 
should  be  an  exemption  from  punishment  when  he  is  called  upon  to 
testify,  so  as  to  compel  him  to  testify  ? 

Mr.  Knapp.  Yes,  sir;  that  is  provided  so  now.  You  do  not  need 
to  legislate  on  that  subject.  It  is  no  longer,  under  existing  conditions, 
tht!  occasional,  the  infrequent  shipper,  Avho  gets  a  rebate.  It  takes  a 
very  powerful  shipper  or  combination  of  shippers  to  get  a  preferen- 
tial rate.    Therefore,  when  these  secret  arrangements  are  made,  when 
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these  private  concessions  actually  occur,  they  occur  under  such  cir-- 
cumstances  and  in  favor  of  such  men  as  to  indicate  a  degree  of  moral/ 
turpitude  on  the  pa  t  of  the  shipper  fully  equal  to  that  of  the  carrier. 
They  are  under  equal  moral  responsibilitv,  and  they  are  ceitiinly 
equally  deserving  of  the  opprobrium  whicli  attaches  to  the  violation, 
of  the  law  and  to  the  punishment  which  results  from  that  violation. 

Now,  just  a  few  moments  on  the  other  question.  Let  us  see  exactly 
where  we  are  to-day.  Under  the  law  as  it  stands  the  Commission  has 
full  authority  to  receive  complaints.  It  may  serve  those  complaints* 
upon  the  carrier  complained  of  and  requiie  it  to  answer.  The  law 
needs  no  alteration  in  that  regard.  The  jurisdiction  of  the  subject- 
matter  is  as  broad  and  ample  as  the  case  requires.  And  the  important 
question  right  here  is  this,  it  is  in  very  narrow  compass,  and  very 
easily  stated,  and  it  is  a  question  which  appeals  to  you  with  far  greater- 
gravity'  than  it  does  to  me.  It  is  just  this:  When  a  formal  complaint  is 
made  m  the  manner  which  the  law  now  provides,  that  a  given  rate  ia 
excessive,  or  that  its  enforcement  upon  everybody  eflfects  a  discrimi- 
nation against  one  locality  and  in  favor  of  another,  or  against  one  and 
in  favor  of  another,  and  the  carrier  complained  of  answers  that  alle- 
gation, and  the  Commission  then,  proceeding  with  all  the  formality  of 
a  judicial  inauiry,  takes  all  the  testimony  which  either  side  has  to  offer 
bearing  on  tnat  question,  what  order,  justified  by  that  disclosure  of 
sworn  facts,  what  order  shall  the  Commission  be  authorized  to  make? 

That  is  all  there  is  of  it.  At  present  the  Commission  can  make  sim- 
ply an  order,  if  the  facts  warrant,  condemning  the  rate  relation  com- 
plained of,  and  requiring  the  carrier  to  cease  and  desist  from  continuing 
that  rate,  or  rate  relation,  and  that  is  all  the  order  the  Commission  can 
make.  I  am  speaking  now,  bear  in  mind,  simply  of  the  authority  of 
the  Commission. 

Now,  gentlemen,  if  you  are  content  to  leave  the  Commission  with 
only  that  degree  of  authoritj^,  the  div^cussion  ends  at  this  point. 

JJr.  Corliss.  It  is  not  binding  on  the  carrier,  after  the  order  is 
made? 

Mr.  Knapp.  No,  sir*,  that  is  another  question.  The  question  now 
is  only  in  such  a  case  as  this,  bear  in  mind;  the  jurisdiction  to  make 
an  order  is  dependent  upon  the  jurisdictional  facts  which  are  contem- 
plated by  the  measure:  There  must  be  k  complaint,  there  must  be  an 
answer,  there  must  be  full  hearing,  and  the  order  can  be  only  such  as 
can  be  justified  b}^  those  facts.  Now,  what  order  shall  the  Commission 
have  authority  to  make?     That  is  all. 

Mr.  Thurber  spoke  about  an  arbitmry  order.  The  Commission  can 
make  no  arbitrary  order,  it  can  simply  decide  what  the  truth  is  and 
what  ought  to  be  done  in  view  of  the  state  of  facts  actually  disclosed. 
Now,  if  3'ou  are  satisfied — if  you  think  under  existing  conditions,  with 
practically  no  railway  competition,  that  the  authority  of  the  Commis- 
sion shall  be  limited  to  a  mere  condemnation  of  the  thing  complained 
of,  and  that  it  shall  have  no  authority  to  say  what  thing  shall  be  done 
in  the  future  in  place  of  the  one  condemned,  then  tne  question  is- 
ended.  The  responsibilitj  is  upon  you.  The  country  perfectly  under- 
stands what  the  Commission  can  do  and  what  it  can  not  do. 

If  you  do  not  want  it  to  do  any  more  than  it  can  do  now,  then  the 
law  should  not  be  changed  in  this  regard. 

Mr.  Davis.  Have  there  been  numerous  instances  in  which  the  mil- 
roads  have  declined  to  make  future  rates  upon  your  findings  since  tJ\^ 
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Supreme  Oourt  decision — where  thev  have  ignored  findings  or  deci- 
sions, or  whatever  they  may  be  called  ? 

Mr.  Knapp.  Oh,  yes,  sir.  '*  Numerous,"  of  course,  is  an  uncertain 
term;  but  there  are  frequent  instances  of  that  kind. 

Mr.  Davis.  Have  there  been  many  instances  in  which  the  railroads 
have  fixed  their  rates  for  the  future  on  what  3'ou  have  found  to  ho 
just  rates? 

Mr.  Knapp.  Some  instances  of  that  kind.  As  1  have  already  ox- 
plained,  for  ten  years,  or  until  the  Supreme  Court  decided  otherwise, 
the  Commission  acted  upon  the  theoiy  that  in  such  a  case  it  could  name 
the  thing  to  be  done  in  the  future.  And  it  was  not  until  January, 
1897,  or  perhaps  later,  that  the  Supreme  Court  of  the  United  States 
decided  that,  under  the  law  as  it  now  stands,  the  Commission  had  no 
authority  to  do  that. 

Since  that  interpretation  has  been  made,  and  under  circumstances 
which  completely  cover  the  question,  the  Commission,  of  course,  ha^ 
made  no  order  except  an  order  to  cease  and  desist  from  the  thing  com- 
plained of. 

The  Chairman.  Has  the  Commission  made  any  recommendations 
accompanying  those  orders? 

Mr.  Knapp.  Yes,  sir:  1  was  about  to  sav  that.  The  Conmiission, 
without  any  authority'  to  do  so  in  the  statute,  have  undertaken  in  such 
eases  to  express  their  judgment  as  to  the  thing  which  the  carrier  ought 
to  do.  But,  of  course,  the  order  that  it  makes  goes  no  further  than 
to 

The  Chairman.  What  is  the  hi^tolT  of  the  matter  with  reference  to 
obedience  to  that  suggestion  ? 

Mr.  Knapp.  It  is  exactly  what  happens,  and  what  will  happen.  In 
several  cases,  decided  since  that  time,  the  carriers  have,  with  reason- 
able promptness,  made  changes  in  their  taritls  so  as  to  make  them  con- 
form to  the  recommendations  of  the  Conmiission.  In  other  cases  they 
have  simply  ignored  the  order  and  done  nothing. 

Of  course  you  gentlemen  understand  that  in  the  present  state  of  the 
law,  and  the  autnoritv  of  the  Commission  merelv  such  as  I  have 
described,  the  carrier  could  effect  a  technical  compliance  with  that 
order  by  making  only  a  nominal  change  in  the  rate  unaer  consideration, 
and  then  the  w^hole  thing  would  come  to  naught. 

Mr.  Mann.  Under  the  present  law,  you  have  authority  to  order 
them  to  cease  and  desist  from  charging  such  a  rate.  That  is  effective 
for  a  future  offense  i 

Mr.  Knapp.  Yes,  sir;  we  assume  that  it  is. 

Mr.  Mann.  I  say  assume  under  the  present  hiw 

Mr.  Knapp.  I  do  not  doubt  it. 

Mr.  Mann.  What  has  been  the  fact  where  vou  have  made  an  order 
of  that  kind;  what  has  the  railroad  company  actually  done^ 

Mr.  Knapp.  Well,  I  sav,  in  all  such  cases,  we  have  included  in  the 
report  of  the  case  a  reconnnendalion;  that  is.  unless  we  have  found 
for  the  carrier,  as  often  happens;  that  is.  not  sustained  thi^  complaint. 
And  in  ever}'  case  the  carriers  have  either  adopted  the  recommenda- 
tion and  chantrcd  their  tariff  accordinolv  or  thev  have  done  nothin<x. 

Mr.  Mann.  You  mean  thev  have  failed  to  carrv  out  3'our  order  and 
to  cease  and  desist; 

Mr.  Knapp.  Yes,  sir. 
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Mr.  Mann.  You  have  a  power  to  file  a  proceedinjf  in  court  to  com- 
pel them  to  obey  that  order? 

Mr.  Knapp.   1  es,  sir. 

Mr.  Mann.  Have  you  done  that? 

Mr.  Knapp.  Yes,  sir;  we  have  several  cases  in  court  now. 

Mr.  Mann.  Some  of  those  cases  have  gone  into  court  and  £,re  now 
pending;  have  any  of  them  been  disposed  of? 

Mr.  Knapp.  No  case,  I  think,  has  been  decided. 

Mr.  Mann.  What  I  wanted  to  get  at  is  whether,  in  fact,  the  railroad 
companies  have  adopted  this  policy,  which  of  course  they  could  do;  if, 
for  mstance,  you  decide  that  the  rate  of  one  dollar  is  reasonable, 
and  you  order  them  to  cease  and  desist  from  charging  a  dollar  in  the 
future,  1  want  to  know  whether  they  thereupon  obey  that  order  and 
the  next  day  make  a  rate  of  99^^  cents. 

Mr.  Knapp.  No,  Mr.  Mann;  no  railroad  would  be  as  stupid  as  that. 

Mr.  Mann.  You  said  they  could 

Mr.  Knapp.  Yes,  sir;  they  could  do  that. 

Mr.  Mann.  I  want  to  know  whether  they  do. 

Mr.  Knapp.  No,  sir;  let  me  explain  to  3'ou  why. 

Mr.  Mann.  That  is  a  very  practical  matter,  and  one  of  considerable 
interest. 

Mr.  Knapp.  Surely  a  very  practical  matter.  Now,  of  course,  the 
Commission  can  not  enforce  its  own  order.  We  have  been  talking 
about  the  order  that  the  Commission  can  make.  The  eti'ect  of  that 
order  when  it  is  made,  how  it  shall  be  enforced,  is  another  question, 
but  under  the  existing  law,  as  you  doubtless  understand,  the  carrier 
is  under  no  legal  compulsion  to  take  any  action  when  the  order  of  the 
commission  passes  against  it.  It  can  wait,  and  does  wait,  until  in 
accordance  with  the  proceedings  or  procedure  uqder  certain  laws,  a 
bill  is  filed  by  the  circuit  court  to  entorce  the  order. 

Take  a  concrete  case.  Suppose  that  a  board  of  trade  representing  a 
community  complains  of  a  rate,  which  is  $1,  and  the  complaint  is  served 
upon  the  carrier,  and  the  complaint  is  heard. 

The  Commission  reaches  a  conclusion  that  a  dollar  rate  is  unreason- 
ably high,  and  thereby  violates  the  first  section  of  the  law,  which 
requires  that  rates  shall  be  just  and  reasonable.  It  therefgre  makes 
an  order  that  the  carrier  shall  cease  and  desist  from  charging  a  dollar. 
That  is  all  the  order  to  make.  Now,  of  course,  if  the  carrier  is  dis- 
posed to  make  some  concession  or  to  adopt  the  recommendation  which 
the  Commission  may  have  made  in  its  report  it  does  that.  If  it  is 
disposed  to  adhere  to  its  ix)sition  and  defend  this  rate,  of  course  it 
does  nothing.  And  the  reason  why  the  carrier  will  not  make  a  nomi- 
nal change  in  the  rate  in  order  to  technically  comply  with  the  order 
of  the  Commission  is  simply  this:  The  carrier  will  wait  until  the  bill 
is  filed  to  enforce  the  order,  which  is  simply  an  order  to  cease  and 
desist,  and  the  carrier  will  then  try  the  case  out  in  the  circuit  court, 
and  then  it  may  appeal  to  the  circuit  court  of  appeals,  and  then  to  the 
Supreme  Court  of  the  United  States. 

And  if  finally  the  court  of  last  resort  sustains  the  decision  of  the 
Conimission,  which  was  simply  to  cease  and  desist  from  charging  a 
dollar,  then  the  carrier  can  reduce  its  rate  to  99^  cents,  and  thereby 
comply  not  only  with  the  order  of  the  Commission  but  with  the  order 
of  the  Supreme  Court  of  the  United  States  as  well. 
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Mr.  Mann.  That  is  what  the  law  permits  them  to  do.  But  what,  as 
a  matter  of  fact,  have  they  done? 

Mr.  Knapp.  They  have  either  done  nothing,  and  awaited  the  suit 

Mr.  Mann.  Have  you  had  suits  of  that  sort  commenced? 

Mr.  Knapp.  I  think  in  everv  case,  after  a  reasonable  delay,  a  suit 
has  been  brought,  and  those  suits  are  now  pending. 

Mr.  Mann.  Have  any  of  those  suit8  been  disposed  of? 

Mr.  Knapp.  I  am  quite  confident  that  no  suit  has  been  decided. 
There  are  a  number  pending. 

Mr.  Clements.  None  by  the  Supreme  Court. 

Mr.  Coombs.  By  .the  circuit  court  of  appeals? 

Mr.  Knapp.  They  have  been  pushed.  1  am  speaking  now,  as  Mr. 
Clements  suggests,  of  the  cases  in  the  Supreme  Court.  None  have 
been  decided  by  the  Supreme  Court. 

Mr.  Mann.  Has  any  case  been  disposed  of  by  the  court  of  last  resort? 

Mr.  Knapp.  There  has  been  no  case  which  was  commenced  since  the 
Supreme  Court  decided  that  we  could  only  order  the  carrier  to  cease 
and  desist,  which  has  been  disposed  of  by  the  Supreme  Court. 

Mr.  Mann.  It  may  not  have  been  appealed  to  the  Supreme  Court. 
Has  anv  final  order  been  passed 

Mr.  Knapp.  Yes,  sir;  and  sustained  by  the  circuit  court  of  appeals. 

Mr.  Mann.  And  not  appealed  to  the  supreme  Court  of  the  U  nited 
States? 

Mr.  Knapp.  No,  sir:  in  no  case  has  the  litigation  been  entirely 
finished. 

Mr.  Mann.  How  long  ago  was  that  decision  rendered? 

Mr.  Knapp.  In  1897. 

Mr.  Mann.  How  many  cases  have  you  now  pending? 

Mr.  Knapp.  I  do  not  know  ouite  the  number. 

Mr.  Mann.  Do  you  report  all  the  cases  in  your  last  report?  There 
are  only  about  two  dozen  there. 

Mr.  Knapp.  Yes,  sir. 

Mr.  Mann.  In  the  last  annual  report,  just  issued? 

Mr.  Knapp.  I  suppose  there  are  six  or  eight  peftding. 

Mr.  Mann.  Are  all  those  cases  pending  in  which  you  have  had  occa- 
sion to  find  that  the  rate  was  unreasonable  and  to  order  a  railroad  com- 
pany to  cease  and  desist  from  charging  it  in  the  future? 

Mr.  Knapp.  With  this  difference — that  there  would  sometimes  be  a 
group  of  cases,  or  a  number  involving  the  same  question,  and  then, 
of  course,  to  save  expense,  only  one  suit  would  be  brought  and  th6 
other  matters  would  stand  in  abeyance  awaiting  the  decision  of  the 
question  which  controlled  them  all. 

Mr.  Mann.  It  is  impossible  to  tell,  then,  what  the  operation  of  the 
law  would  be  if  the  Supreme  Court  passed  upon  these  questions — this 
question  which  j^ou  decided  and  ordered  the  railroad  company  to  obey, 
your  order  to  cease  and  desist? 

Mr.  Knapp.  Of  course  it  is  impossible  to  tell  what  the  railroad  com- 
pany will  do. 

Mr.  Mann.  You  have  had  no  practical  experience  in  reference  to  it 
at  all;  that  matter  has  not  been  tried  yet? 

Mr.  Knapp.  No,  sir.  Of  course,  as  to  a  railroad  company  which 
the  Commission  has  ordered  to  cease  and  desist  from  charging  a  par- 
ticular rate,  when  that  order  has  been  sustained  by  all  the  courts, 
including  the  Supreme  Court,  we  do  not  know  what  the  carrier  would 
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do.  I  am  only  suggesting  to  you  that  the  carrier  can  make  a  nominal 
change  which  will  effect  legal  complicance  with  both  the  order  of  the 
Commission  and  the  decree  of  the  court. 

Mr.  Mann.  And  it  has  been  over  five  years  since  that  opinion  was 
given  by  the  Supreme  Court,  and  yet  no  case  has  reached  the  point 
yet  where  you  get  any  practical  experience  out  of  it? 

Mr.  Knapp.  That  is  substantially  true. 

Mr.  Richardson.  I  hope  you  wUl  excuse  me,  Judge  Knapp;  I  am 
very  much  interested  about  these  facts,  and  the  matter  of  the  enlarge- 
ment of  the  powers  of  the  Commission.  I  hoj)e  that  it  will  not  put 
you  out  to  asK  you  to  give  me  certain  information,  as  I  was  not  here 
when  you  began  your  remarks  to-day.  As  1  understand  from  you, 
when  the  Commission,  for  instance,  ascertain  that  the  railroad  is  charg- 
•ing  a  dollar  for  certain  things,  and  that  that  is  too  much,  the  Commis- 
sion say  that  is  too  much,  and  say,  for  instance,  50  cents  would  be 
right — giving  that  as  an  illustration — that  is  not  permanent,  that  order, 
but  suppose  it  is  taken  to  the  circuit  court,  as  you  suggest  it  will  be 
or  can  be;  it  can  be  taken  to  the  circuit  court.  Now,  me  circuit  court 
passes  upon  the  order  of  the  Commission  as  made,  and  sustains  the 
Commission;  then  an  appeal  is  taken  to  the  final  court,  the  United 
States  Supreme  Court,  and  that  court  holds  that  the  order  of  the 
Interstate  Commerce  Commission  is  not  right  and  proper,  and  cancels 
it  and  sets  it  aside;  has  the  railroad,  from  the  time  you  made  that  order, 
been  complying  with  it  or  not,  and  charging  only  50  cents? 

Mr.  ICnapp.  Not  at  all. 

Mr.  Richardson.  Then  what  charge  is  it  making? 

Mr.  Knapp.  The  charge  originally  complained  of. 

Mr.  Richardson.  The  original  one? 

Mr.  Knapp.  Yes,  sir. 

Mr.  Richardson.  Then  your  order  has  no  effect  upon  the  situation 
so  far  as  decreasing  the  charge  is  concerned  ? 

Mr.  Knapp.  No,  sir;  our  order  has  no  effect  until  it  is  enforced  by 
court,  and  of  course  it  is  not  enforced  by  a  court  until  the  court  of  last 
resort  has  decided  the  question. 

Mr.  Richardson.  That,  as  I  understand,  is  not  the  provision  con- 
tained in  the  Corliss  bill  at  all. 

Mr.  Knapp.  The  Corliss  bill  proposes  to  make 

Mr.  Richardson.  To  make  it  arbitrary,  and  enforce  it  at  once? 

Mr.  Knapp.  To  a  certain  extent. 

Mr.  Corliss.  If  I  understand  you,  you  state  that  if  the  rate  was  a 
dollar  and  you  should  hold  that  that  was  an  excessive  rate,  and  you 
had  recommended  80  cents,  the  Supreme  Court  has  held  that  you  could 
not  enforce  an  80-cent  rate,  nor  would  the  court  uphold  that  order  and 
enforce  an  80-cent  rate. 

Mr.  Knapp.  That  is  right. 

Mr.  Corliss.  So  that  really,  when  these  cases  which  are  now  pend- 
ing reach  the  Supreme  Court  of  the  United  States,  all  that  the  court 
will  decide,  if  they  foUoAv  their  prior  decisions,  is  whether  or  not  they 
should  cease  and  desist  from  charging  a  dollar? 

Mr.  Knapp.  That  is  all. 

Mr.  Corliss.  And  that  a  compliance  with  the  decisions  to  the  extent 
of  5  cents  would  be  a  satisfaction  of  that  entire  judgment,  and  you 
would  have  to  start  over  again. 
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Mr.  Knapp.  You  have  simply  got  a  final  decree  that  the  rate  origi- 
nally complained  of  was  too  high. 

Mr.  Corliss.  And  they  could  start  again  at  99  cents. 

Mr.  Knapp.  You  have  got  no  lower  rate  fixed.  You  have  no  actual 
i-elief  to  anybody.     That  must  be  so. 

Mr.  Mann.  They  have  the  power  to  decide  that  a  rate  is  unreason- 
able.    That  is  all  they  can  hold,  as  a  matter  of  law  ? 

Mr.  Knapp.  Under  the  present  statute. 

Mr.  Mann.  The}-  can  argue  all  they  please  as  to  what  is  a  rea-sonable 
rate,  and  then  it  is  in  the  discretion  of  the  railroad  company  to  accept 
the  statement  of  the  court  as  to  what  is  considered  to  be  a  reasonable 
rate  or  not,  just  as  they  please,  or  at  least  you  have  not  tried  that  to 
see  whether  it  is  or  not? 

Mr.  Knapp.  There  has  not  been  time  to  get  a  case  through  the 
Supreme  Court. 

Mr.  Mann.  You  have  not  any  decision  on  that.  All  you  could  do 
was  to  say  that  the  dollar  charge  was  too  much,  but  the  Supreme 
Court  could  say  what  a  reasonable  charge  was. 

Mr.  Knapp.  No,  sir;  they  can  not  do  it. 

Mr.  Mann.  They  can  say  what  a  reasonable  rate  is,  but  they  can 
not  issue  an  order  fixing  what  it  shall  be. 

Mr.  Knapp.  Who  can  say  it? 

Mr.  Mann.  The  Supreme  Court  of  the  United  States. 

Mr.  Knapp.  No,  sir. 

Mr.  Mann.  Oh,  yes,  they  can.  It  may  become  very  necessary  in 
arguing  a  particular  c>ase.     But  they  can  not  fix  it  as  a  future  rate. 

Mr.  Knapp.  They  can  only  say  to  Ihe  extent  of  deciding  that  the 
rate  has  been  or  is  unreasonable. 

Now,  gentlemen,  that  is  the  whole  question;  that  is,  that  is  the  vital 
question,  the  important  question. 

Mr.  Adamson.  There  would  still  be  a  good  deal  of  circumlocutionary 
legislation  even  after  you  got  the  Corliss  bill  ? 

Mr.  Knapp.  Well 

Mr.  Adamson.  If  the  Supreme  Court  decides  that  the  rate  you  fix, 
ven  under  the  Corliss  bill,  is  too  high,  you  can  fix  another  rate,  but 
hey  can  still  make  that ,  can  they  not? 

Mr.  Knapp.  No,  sir.  The  Corliss  bill  provides  that  when  the  Com- 
mission has  heard  a  case  in  the  way  I  have  described 

Mr.  Adamson.  Yes,  sir. 

Mr.  Knapp  (continuing).  It  may  not  only  condemn  a  rate  com- 
plained of,  but  may  prescribe  the  rate  to  be  substituted  in  its  place  in 
the  future. 

Mr.  Adamson.  That  goes  to  the  courts,  and  that  case  is  carried 
through,  and  they  decide  that  it  is  too  high,  and  then  the  Corliss  bill 
says  that  you  may  sit  down  and  make  another  rate,  and  they  can  say 
that  that  is  too  high 

Mr.  Knapp.  Yes,  sir;  of  course. 

Mr.  Adamson.  Why  don't  you  fix  legislation  so  that  it  has  an  end 
somewhere?  It  looks  like  human  sagacity  ought  to  be  able  to  fix  it  so 
as  to  end  this  matter  somewhere. 

Mr.  Knapp.  I  undertook  to  say  in  the  beginning  that  I  am  not  in 
favor  of  extreme  or  radical  changes  in  this  law. 

Mr.  Adamson.  You  would  like  the  present  generation  to  get  some 
benefit  out  of  this,  would  you  not? 
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Mr.  KnapP.  I  think  the  development  of  our  laws  on  this  subject 
should  be  by  evolution,  and  not  by  revolution.  And  I  am  not  here  to 
advocate — because  no  pending  measure  proposes  it — any  arbitrary  or 
final  power  on  the  part  of  the  Commission. 

The  question  is  ri^ht  here,  in  ver}'  narrow^  compass,  and  very  easily 
stated.  When  you  have  the  complaint  and  the  parties  all  before  you 
and  the  question  examined  with  all  the  light  thrown  upon  it  that  can 
come  from  the  testimony  of  witnesses  and  the  argument  of  counsel, 
what  order  shall  the  Commission  have  authoritv  to  make  in  such  a 
case?    That  is  all  the  question  there  is.    That  is  the  real  question  here. 

Mr.  Richardson.  Right  there,  do  you  not  think  that  as  a  mere 
matter  of  common  sense  and  conservatism,  from  the  bench  or  from 
any  commission  that  has  such  authority  as  that,  if  the  Supreme  Court 
had  held  that  a  dollar  charge  was  not  reasonable,  or  any  authority  wa« 
given  to  you  to  take  advantage  of  the  Corliss  bill  and  fix  another  charge 
without  any  further  evidence,  that  you  would  fix  it,  in  view  of  the 
decision  of  the  Supreme  Court,  and  use  conservatism  and  good  judg- 
ment in  trying  to  strike  a  middle  ground? 

Mr.  Knapp.  I  can  not  imagine  a  comihission  that  would  not  do  that. 

Mr.  Mann.  You  can  imagine  a  railroad  company  that  would,  but 
not  a  commission? 

Mr.  Richardson.  That  is  another  question  entirely. 

Mr.  Adamson.  You  say  five  years  have  passed,  and  you  hav^e  not  got 
the  first  case  determined  yet.  If  you  decided  a  case  under  the  Corfiss 
act,  and  the  railroads  spent  five  years  in  going  around  through  the 
courts,  and  then  it  comes  back  and  you  take  another  hearing,  and  on 
your  own  suggestion,  or  on  the  suggestion  of  the  court's  talk,  you 
make  another  rate — jou  may  hear  evidence  or  not,  or  you  may  fix  the 
new  rate  on  the  record,  and  then  the  railroad  enters  another  rate,  and 
then  the  court  says  that  you  have  not  got  it  quite  low  eaough  yet,  and  it 
is  not  at  all  certain  that  the  Supreme  Court  will  ever  deciae  to  let  a 
rate  stand;  there  is  a  genemtion  gone 

Mr.  Knapp.  And  in  such  a  case  the  recommendation  of  the  Com- 
mission has  been  heralded  to  the  country  as  ''  the  inordinate  demand 
of  the  Interstate  Commerce  Commission." 

Mr.  Mann.  Mr.  Adamson  is  pointing  at  the  question,  as  I  under- 
stand it,  as  to  whether  the  court,  the  Supreme  Court  of  the  United 
States,  which  refused  your  decision  upon  all  the  evidence  you  had 
before  it,  shall  have  the  power  to  say  wnat  is  a  reasonable  i-ate. 

Mr.  Knapp.  Do  not  let  us  have  any  confusion  on  that.  No  court 
can  fix  a  rate  for  the  future.  If  authorit}'  is  given  to  determine  in 
such  a  case  as  I  have  described,  what  rate  shall  be  substituted  for  the 
one  under  consideration,  that  authority  can  l>e  given  only  to  a  com- 
mission, or  exercised  directly  by  Congress  itself.  It  can  not  be  given 
to  a  court. 

Mr.  Stewart.  Right  there,  railroad  corpomtions  want  to  avoid 
litigation  ? 

Mr.  Knapp.  Assuredly  they  do. 

Mr.  Stewart.  In  case  the  Supreme  Court  should  decide  that  the 
Commission  was  right,  and  thev  should  fix  a  reasonable  rate  for  the 
future,  do  you  not  think  that  tfie  corporation  in  order  to  avoid  litiga- 
tion would  acquiesce,  if  it  were  a  reasonable  rate? 

Mr.  Knapp.  Certainlj-. 
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dotermine  the  extent  to  which  it  is  wrong,  and  prescribe  the  rate  to 
be  put  in  its  place  and  observed  in  the  future. 

Mr.  Adamson.  I  talked  to  you  a  while  ago  about  the  wheel  going 
around  so  often.  Had  we  not  better  improve  that  bill,  or  amend  it, 
so  as  to  say  that  after  that  thing  has  been  back  to  ^^ou  a  certain  num- 
ber of  times  it  shall  stop,  except  under  such  conditions  as  extraordi- 
nary motions  made  in  court,  snowing  that  extraordinarv  conditions 
exist,  beyond  the  power  of  a  party  to  control,  or  something  of  that 
sort,  and  so  put  an  end  to  the  matter  somewhere? 

Mr.  Knapp.  With  reference  to  that,  as  I  said,  when  you  have  deter- 
mined the  question  as  to  the  authority  of  the  Commission,  what  kind 
of  an  order  to  make,  then  the  next  question  comes,  what  effect  shall 
be  given  to  that  order;  how  shall  xsompliance  with  it  be  secured;  how 
shall  a  review  of  it  by  the  courts  be  permitted  ? 

Mr.  Thurber.  this  morning,  in  conmienting  on  that  branch  of  the 
case,  indicated  nis  opposition  to  the  method  of  procedure  embodied  in 
the  Corliss  bill,  whicn  is  that  the  order  of  the  Commission  shall  be 
self-enforcing,  so  to  speak,  by  reason  of  accumulating  penalties  for 
disobediences,  the  carrier  having  the  right  to  go  to  the  court  and  file 
a  bill  to  restrain  the  order;  but  Mr.  Thurber  spoke  of  that  as  shifting 
the  burden  of  proof.  I  want  to  call  your  attention  to  the  fact  that  it 
does  not  shift  flie  burden  of  proof  at  all.  The  importance  and  desira- 
bility of  that  change  is  not  m  any  way  connected  with  the  burden  of 
proof,  because  under  the  law  as  it  now  stands,  when  the  bill  is  filed  to 
enforce  the  order,  the  findings  which  the  Commission  have  made  con- 
stitute a  prima  facie  case.  The  burden  of  proof  is  now  on  the  carrier 
when  you  get  into  the  courts.  The  decision  of  the  Commission  that 
this  rate  is  unreasonable  and  that  the  carrier  must  cease  and  desist  from 
charging  it,  is  prima  facie  good  in  the  circuit  court,  and  the  burden  of 
proof  is  on  the  carrier  to  show  otherwise. 

Mr.  Coombs.  Is  that  a  judicial  order  or  a  legislative  order? 

Mr.  Knapp.  It  is  a  pait  of  the  present  law. 

Mr.  Coombs.  I  am  asking  you  for  a  distinction.  Is  that  a  judicial 
or  a  legislative  order? 

Mr.  Knapp.  Well,  it  is  an  act  of  Congress  which  prescribes  the 
method  by  which  the  authority  of  an  administrative  tribunal  is  to  be 
enforced. 

The  Chaerman.  The  hour  of  adjournment  has  arrived.  We  will  be 
glad  if  you  will  be  here  tomorrow  at  half  past  10,  Judge  Knapp. 

Mr.  KNAPP.  Very  well. 

(Thereupon,  at  12  o'clock  m,  the  committee  adjourned  until  to-mor- 
row, Friday,  April  26,  1902,  at  10.30  oclock  a.  m.) 


Friday,  April  S5,  1902. 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hep- 
bum  in  the  chair. 

The  Chairman.  The  committee  will  be  in  order.  Judge  Knapp, 
will  you  resume  your  statement? 

Mr.  Adamson.  Before  Judge  Knapp  proceeds  I  wish  to  say  that  I 
have  been  listening  with  great  interest  to  these  gentlemen,  and  I 
wanted  to  hear  Judge  Clements,  but  I  have  an  important  engagement 
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at  the  Treasury  Department  with  some  constituents  of  mine,  and  I  want 
them  to  understand  why  I  withdmw.  I  will  have  to  ask  you  to 
excuse  me. 

8TATEMEKT  OF  HOK.  MARTIH  A.  KNAPP.  CHAIRMAN  OF  THE 
UNITED  STATES  INTERSTATE  COMMERCE  COMMISSION— Con- 
tinued. 

Mr.  Knapp.  Mr.  Chairman  and  gentlemen,  you  have  honored  mo 
with  such  respectful  attention  dunng  the  making  of  my  quite  pro- 
tracted statement  that  the  best  acknowledgment  I  ca,n  make  is  to 
bring  my  remarks  to  a  close  at  the  earliest  possible  monent. 

I  have  endeavored  to  point  out  that  the  first  question  on  this  branch 
of  the  case  is  as  to  what  orders  the  Commission  shall  have  authority 
to  make;  and  1  do  not  know  that  I  care  to  add  an^'thing  to  what  1  have 
already  said  upon  that  subject.  You  understand  the  present  situation. 
You  are  aware  that  after  the  fullest  investigation,  upon  complaint, 
notice,  and  due  hearing,  the  only  order  which  the  Commission  now  has 
authority  to  make  is,  if  the  facts  so  warrant,  for  the  carrier  to  cease 
and  desist  from  charging  the  particular  rate,  or  maintaining  the  par- 
ticular rate  relation,  which  is  complained  of.  The  question  is  whether 
in  those  cases,  and  under  those  circumstances,  and  subject  to  the  con- 
ditions proposed,  the  Commission  shall  have  authoritv  not  only  to  say 
that  the  rate  or  rate  relation  complained  of  is  unlawful,  but  also 
authority  to  prescribe  in  the  first  instance  a  rate  or  rate  relation  which 
shall  be  substituted  in  place  of  the  one  complained  of.  That  is  the 
question. 

The  Chairman.  Now,  Judge^  if  this  will  not  interrupt  you,  I  wish 
you  would  state  how  compreliensive  that  order  should  be,  looking  to 
the  entire  rate  charges  of  a  system  of  roads;  whether  it  should  be 
so  comprehensive  as  to  cover  an  entire  schedule  of  I'ates,  as  one  act, 
or  whether  it  should  be  limited  to  the  particular  rate  that  was  com- 
plained of.  I  ask  that  question  for  this  reason:  that  I  am  satisfied 
that  there  are  parties  who  would,  perhaps,  be  contented  to  have,  we 
will  say,  to  illustrate,  a  single  rate  regulated  by  a  commission  when 
they  would  not  be  willing  that  at  one  time  and  in  one  order  there 
should  be  an  entire  rearrangement  of  the  rates  of  their  whole  system 
of  roads.  If  you  would  give  your  views  as  to  that  matter,  whether 
the  power  ought  to  be  limited,  and  if  so,  how  it  would  be  limited,  I 
thinK  the  committee  would  be  glad. 

Mr.  Knapp.  If  I  correctly  understand  the  present  law,  as  it  would 
be  modified  by  the  provisions  of  the  Corliss  bill  in  the  particular  sec- 
tion now  mentioned,  I  must  say  that  it  is  conceivable  it  would  be  within 
the  terms  of  the  law  that  the  entire  schedule  of  a  given  carrier,  or 
system  of  carriers,  might  be  made  the  subject  of  complaint  and 
adjudication.  I  think  I  perceive  the  objection  which  is  suggested  by 
your  remarks. 

Mr.  Mann.  If  that  were  the  case,  would  it  not  be  necessary  that 
the  court,  in  passing  upon  it,  should  have  the  authority  to  say  that  the 
order  should  remain  in  force  as  to  one  part  of  it  if  the  court  should 
find  as  to  a  particular  commodity,  for  instance,  the  order  made  a  rate 
unreasonably  low?  Under  this  provision  the  court  can  either  order 
the  order  of  the  Commission  to   remain   in  force  or  not,  and  if  it 
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found  that  the  rate  on  a  particular  commodity  would  be  too  low,  what 
would  be  the  effect  of  that? 

Mr.  Knapp.  May  I  defer  taking  up  that  question  until  I  take  up 
that  particular  part  of  the  subject?  I  am  endeavoring  to  confine  this 
now  to  what  order  the  Commission  shall  have  power  to  make.  The 
effect  of  that  order,  how  it  is  to  be  enforced,  how  it  is  to  be  reviewed, 
is  another  part  of  the  question. 

Mr.  Mann.  Very  well. 

Mr.  Knapp.  Now,  Mr.  Chairman,  the  best  answer  which  I  can  make 
to  the  suggestion  presented  by  you  is  this:  In  the  first  place,  it  has  never 
vet  happened,  in  the  experience  of  the  Commission,  that  complaint 
has  been  made  of  an  entire  system  of  rates,  or  any  carrier,  or  system 
of  carriers,  except  where  the  element  of  discrimination  was  involved, 
and  then  the  complaint  was  not  that  the  rates  were  excessive,  but  that 
they  were  unfairly  adjusted  as  between  two  different  localities.  I  do 
not  recall  an  instance,  and  I  am  very  certain  not  one  has  ever  occurred, 
in  which  anything  like  the  comprehensive  system  of  rates  has  been 
challenged  on  the  sole  ground  that  it  gave  the  carrier  an  undue  reve- 
nue, and  imposed  upon  the  public  an  undue  burden.  And  I  think 
that  will  always  be  the  case. 

My  further  answer  is  this:  Under  any  pending  proposal  the  Com- 
fiaission  would  have  no  authority  to  make  any  kind  of  an  order  except 
one  which  was  justified  by  the  facts  proven  in  the  investigation,  and 
as  a  matter  of  practice  and  justice,  if  a  complaining  locality  should  be 
able  to  establish,  the  burden  of  proof  being  laid  upon  it,  that  the 
whole  range  of  a  given  railway's  charges  were  excessive,  and  secured 
to  that  carrier  a  greater  revenue  than  it  was  entitled  to,  and  imposed 
upon  the  public  a  burden  which  it  ought  not  to  bear,  if  that  was  proved 
and  established  to  the  satisfaction  of  fair-minded  and  impartial  men, 
I  do  not  see  how  we  are  to  resist  the  conclusion  that  an  appropriate 
order  ought  to  be  made,  that  is,  in  such  a  case.  So  that  when  you  take 
into  account  that  there  is  to  be  no  arbitrary  authority,  no  ex  parte 
decree,  but  only  such  a  determination  as  a  judicial  tribunal  might  reach 
if  it  had  jurisdiction  upon  the  precise  facts,  I  do  not  know  why  the 
authority  should  not  go  to  that  extent.     I  add  to  that 

The  Chairman.  Would  you  object  to  giving  your  views  upon  the 
practicability  of  the  procedure;  for  instance,  suppose  that  a  complaint 
originates  in  New  York,  where  the  entire  system  terminates,  and  where 
the  complainants  might  be  interested  in  a  rate  on  some  one  of  the  sub- 
sidiary lines,  branch  lines,  in  a  very  remote  region.  What  would  be 
the  practicability  of  entering  in  on  the  part  of  the  Commission  to  the 
necessary  proofs,  to  go  over  all  of  the  rates  from,  say,  the  adjacent 
stations  that  might  be  on  that  road,  and  then  the  practicabilit}'  of  a 
review  of  all  of  that  by  a  court  within  the  limited  time  of  two  years, 
treating  it  simply  as  a  pi^actical  matter,  you  striving  for  the  informa- 
tion that  would  be  necessaiyto  enable  you  to  make  your  order,  and  the 
court  then,  in  making  that  investigation  which  would  enable  it  to 
determine  whether  that  order  was  a  just  one,  and  involving  the 
entirety  of  one  of  these  great  systems,  terminating,  we  will  say,  at  a 
seaboard  point? 

Mr.  Knapp.  There  is  no  impracticability  in  theory.  The  practical 
difficulty  would  be,  and  it  is  almost  insuperable,  1  think,  for  any  com- 
plaining shipper  or  locality  to  make  proof  that  would  justify  the  Ck)m- 
mission  in  interfering  with  the  general  range  of  rates  of  one  road,  or  a 
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system  of  roads,  if  the  element  of  discrimination  between  localities 
was  not  involvea. 

One  thing  and  another,  Mr.  Chairman,  has  led  me  to  ^ive  some  con- 
sideration U)  that  question,  and  1  have  endeavored  to  mform  myself 
by  reading  with  care  the  decisions  of  the  Supreme  Court  and  other 
courts  in  cases  which  have  some  relation  to  that  question.  The  obser- 
vations of  Mr.  Justice  Brewer  in  the  recent  case  of  the  Kansas  City 
stock  yards  indicate  to  my  mind  that  no  tribunal  would  be  warranted 
in  reducing  the  general  range  of  rates,  thereby  reducing  in  a  substan- 
tial degree  the  entire  revenues  of  the  railroad  or  system,  without  the 
clearest  and  most  cogent  proof  that  that  carrier  was  exacting  an  undue 
tribute  from  the  public. 

Such  considemtion  as  I  have  ^iven  to  that  question  leads  me  to 
believe,  Mr.  Chairman,  that  it  would  be  extremely  difficult,  practically 
impossible  at  the  present  time,  to  prove  such  a  case  as  your  observa- 
tion suggests.  I  doubt  very  much  whether  it  can  be  done.  Speaking 
for  myself,  I  am  inclined  to  say  this:  That  you  can  not  materially 
reduce  the  entire  revenues  of  a  railroad  system  until  jou  have  some 
definite  basis  upon  which  to  proceed;  and  one  of  the  difficulties  which 
must  lie  at  the  foundation  of  anv  such  inquiry  is,  on  what  principal 
sum  is  this  carrier  entitled  to  make  dividends,  and  then  the  question 
comes,  What  dividends  is  it  entitled  to  make?  Now,  when  you  con- 
sider the  way  in  which  our  railway  systems  have  actually  been  devel- 
oped, how  they  have  been  built  and  rebuilt,  and  are  never  finished, 
the  question  oi  determining  with  any  reasonable  certainty  what  aggre- 
gate sum  has  been  expended  on  this  property  which  ought  to  get  a 
return,  if  the  business  warrants,  you  nave  a  very  difficult  question  to 
solve — one  which  commissions  and  courts,  I  think,  will  approach  with 
a  full  sense  of  its  difficulty  and  of  their  responsibility. 

The  Chairman.  I  realize  in  part  the  difficult}',  and  the  infinite 
number  of  factors  that  enter  into  the  matter  as  elements  of  cost  of 
construction,  and  conditions  of  opemtion,  and  that  was  why  I  wanted 
to  know,  in  your  judgnaent,  in  case  a  question  of  that  kind  should  be 
presented  to  you,  if  it  is  presented  to  you  in  the  nature  of  a  complaint 
and  if  issue  is  joined  by  tne  answer  of  the  company,  then  it  must  be 
investigated. 

Mr.  Knapp.  Quite  true. 

The  Chairman.  And  what  the  nature  of  the  proof  would  be  I  do  not 
know.  Of  course  I  do  not  know  what  the  character  would  be,  what 
the  elements  that  would  enter  into  the  cost  would  be;  all  of  that  would 
depend,  I  suppose,  a  good  deal  upon  the  genius  of  the  complainant; 
ana  therefore  I  wanted  to  get  your  opinion,  in  a  case  of  that  kind,  if 
it  was  practicable  for  the  Commission  to  hear,  and  then  determine,  and 
then  make  such  report  and  take  such  action  that  the  court  that  would 
have  to  review  it  could  have  sufficient  time;  if  it  was  not  practically 
impossible  to  make  an  inquiry  of  this  nature  within  a  period  of  two 
yours,  where  the  case  was  vigorously  prosecuted  and  resisted. 

Mr.  Knapp.  You  mean,  I  suppose,  it  the  Board  of  Trade  of  Chicago, 
representing  the  commercial  interests  of  that  city,  should  complain  of 
all  the  rates  on  all  the  lines  leading  out  into  the  territorv  which  gets 
its  supplies  from  Chicago,  whether  it  would  be  pmcticable  for  such  a 
case  to  be  investigated? 

The  Chairman.  That  case  might  be  an  illustration,  but  I  had  in  my 
mind  some  competent  complainant  complaining  of  the  New  York  Cen- 
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tral  system  at  the  New  York  terminus;  somebody  in  New  York  making 
that  complaint  on  the  charges  of  the  entire  system. 

Mr.  Mann.  May  I  give  you  an  instance  of  a  complaint  that  has  just 
been  made,  according  to  the  newspapers,  by  the  wholesale  merchants 
of  Chicago,  who  have  just  presented  to  Governor  Fifer,  of  your  Com- 
mission, a  protest  signed  by  nearly  all  of  the  wholesalers  of  Chicago, 
protesting  against  tne  railroad  rates  from  New  York  and  Chicajp  to 
the  Pacific  seaboard,  which  I  take  it  would  involve  the  question  of  rail- 
road rates  from  one  end  of  the  country  to  the  other,  east  and  west. 

Mr.  Coombs.  What  paper  was  that? 

Mr.  Mann.  The  Chicago  morning  papers  that  came  this  morning. 

Mr.  Knapp.  That  case,  if  I  understand  the  one  you  refer  to,  is  not 
of  recent  origin,  but  has  been  pending  for  a  long  time;  but  even  the 
case  that  you  assume  would  be  a  different  question  from  the  one  the 
chairman  assumes,  because  his  inquiry  goes  to  a  case  that  simply 
involves  the  reasonableness  per  se  of  the  rates.  Your  case  involves 
an  alleged  discrimination  between  localities,  which  is  a  very  different 
question. 

I  know  of  no  recent  case,  and  I  am  sure  there  is  not  one,  unless  it 
is  within  the  last  twenty -four  hours 

Mr.  Mann.  This  was  published  in  the  Chicago  papers  which  reached 
Washington  this  morning — that  is,  they  were  the  papers  of  yesterday 
morning — and  they  state  that  this  complaint  has  been  presented  to 
Governor  Fifer^  or  that  it  would  be  presented,  I  do  not  know  which, 
and  the  allegation  was  that  the  freight  rate  from  New  York  to  the 
Pacific  coast  was  less  than  the  freight  rate  from  Chicago  to  the  Pacific 
coast,  and  hence  they  alleged  their  freight  rate  was  too  high. 

Mr.  Knapp.  My  verv  confident  belief,  Mr.  Mann,  is  that  the  news- 
papers are  mistaken;  that  they  refer  to  a  case  which  was  commenced 
more  than  two  years  ago. 

Mr.  Mann.  No;  this  was  a  new  petition,  I  judged  from  the  papers* 
Of  course,  I  do  not  know;  the  newspapers  are  not  very  reliable. 

Mr.  Knapp.  A  case  has  been  pending  before  the  Commission  for  a 
long  while  which,  within  the  scope  of  the  pleadings,  presents  that 
question;  but  it  also  presented  another  question  in  which  Chicago  is 
very  much  interested,  and  that  was  the  real  grievance,  and  that  is  the 
relations  between  carload  and  less  than  carload  rates  on  traffic  moving 
to  the  Pacific  coast,  which  a  little  reflection  will  show  comes  really  to 
be  a  controversy  between  the  jobbers  of  the  Mississippi  Valley  and  the 
Middle  West  as  against  the  jobbers  on  the  Pacific  coast.  They  did,  in 
that  complaint  assail  the  lawfulness  of  what  is  known  as  the  blanket 
rate,  unaer  which  rates  to  the  Pacific  coast  are  the  same  from  all 
points  on  and  east  of  the  Missouri  River,  and  the  allegation  is  that  to 
charge  the  same  amount  from  St.  Louis  and  Chicago  to  San  Francisco 
as  they  charge  from  New  York  is  a  discrimination  against  St.  Louis 
and  Chicago. 

Mr.  Coombs.  Is  that  whv  the  jobbers  of  the  Pacific  coast  opposed 
the  amendments  to  this  bill? 

Mr.  Knapp.  Well,  Mr.  Representative,  I  was  not  aware  that  the 
jobbers  of  the  Pacific  coast  do  oppose  it,  and  if  they  do  I  ceilainly 
can  not  undertake  to  say  what  their  reasons  are. 

Mr.  Coombs.  I  will  show  you  a  letter  wherein  they  do  oppose  it 
[handing  letter  to  Mr.  Knapp].     This  is  from  the  port  of  Portland. 

Mr.  Knapp  (after  examination  of  letter).  It  will  serve  no  useful  pur- 
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pose  to  enter  into  a  detailed  discussion  of  that  matter;  but  I  may  men- 
tion that  I  can  understand  the  attitude  of  the  Portland  jobbers,  because 
while  there  is  one  relation  between  carload  and  less  than  carload  rates 
on  traffic  moving  from  Chicago  to  St.  Louis  and  San  Francisco,  there 
is  a  different  relation  in  carload  and  less  than  carload  rates  on  traffic 
moving  from  St.  Louis  and  Minneapolis  to  Portland.  The  North 
Pacific  jobbers  have  now  got  the  relation  between  carload  and  less  than 
carload  rates  that  they  want  and  that  St.  Louis  wants,  so  that  it  is  quite 
natural  that  the  Portland  people  should  not  want  their  present  arrange- 
ment interfered  with,  or  that  we  should  have  any  authority  to  interfere 
with  it,  while  some  equally  enterprising  gentlemen  in  Chicago  and  St. 
Louis  and  San  Francisco  are  equallj^  desirous  that  we  should  have  that 
power. 

Mr.  Coombs.  I  will  state  that  the  jobbers  of  San  Francisco  have 
taken  the  same  position  as  the  jobbers  of  Portland  have. 

Mr.  Knapp.  1  did  not  know  that. 

Mr.  Coombs.  I  will  state  that  thev  have.  I  have  letters  from  them 
as  well  as  from  thef  jobbers  of  Portland.  I  did  not  happen  to  have 
them,  and  I  have  probably  lost  them,  but  I  kept  that  one.  That  was 
addressed  to  somebodv  else  and  it  was  handed  to  me,  which  is  the 
reason  that  I  happenecf  to  retain  it. 

Mr.  Knapp.  Let  me  say,  Mr.  Chairman,  I  can  only  repeat  that  it 
would  be  possible  for  a  community  to  bring  a  complaint  which  would 
challenge  the  reasonableness  of  all  the  rates  of  all  the  roads  and  in  all 
directions  in  which  that  community  was  interested.  They  can  do  that 
now.  No  bill  pending  here  increases  the  jurisdiction  of  the  Commis- 
sion over  the  subject-matter. 

The  question  is  what  order  in  such  a  case  the  Commission  shall  have 
power  and  authority  to  make  after  it  has  heard  all  the  facts,  and  while 
I  must  admit  that  a. complaint  could  be  brought  which  would  challenge 
the  whole  area  of  rates  of  a  system,  or  of  more  than  one  system,  I 
think  it  would  be  very  difficult  for  the  complainant  to  furnish  the 
proof  which  would  warrant  the  Commission  in  making  an  order  reduc- 
ing those  rates  simply  on  the  ground  that  they  were  unreasonable,  and 
I  say  further  that  if  that  proof  should  be  made,  if  facts  should  be 
established  which  fairly  lead  to  that  conclusion,  1  do  not  know  any 
reason  why  such  an  order  should  not  be  made.  If  the  entire  New 
York  Central  system  is  charging  the  public  for  its  services  a  sum  which 
gives  to  that  system  a  greater  revenue  than  it  is  entitled  to  secure,  and 
imposes  upon  the  great  public  which  that  system  serves  a  greater 
transportation  burden  than  it  ought  to  bear,  and  if  facts  are  proven 
which  sustain  that  conclusion,  I  do  not  know  any  reason  why  it  should 
not  be  reached. 

You  see,  gentlemen,  to  say  otherwise  it  seems  to  me  forces  this  alter 
native:  The  railroads  being  free  from  any  legal  restraint  in  establish 
ing  their  tariffs,  and  being  under  legal  obligation  to  enforce  those 
tariffs,  when  they  are  once  established,  upon  evervbody,  if  there  is  no 
way  in  which  those  tariffs  can  be  changea  when  t&ev  are  proven  to  be 
wrong,  or  because  they  are  oppressiv^e  or  relatively  unjust,  then,  of 
course,  the  determination  of  what  the  railroads  of  this  country  shall 
earn,  what  they  shall  charge,  is  in  their  own  hands,  and  I  am  not 
prepared  to  admit,  Mr.  Chairman,  that  the  owners  and  managers  of 
our  railway  systems  are  entitled  to  say  themselves  what  the  public 
shall  pay  and  that  their  determination  in  that  regard  is  to  be  practically 
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incapable.of  alteration;  which  brings  us  right  back  again  to  the  ques- 
tion, in  such  case  as  that,  after  complaint  and  notice  and  due  hearing, 
and  opportunity  for  the  carriers  to  show  every  fact  upon  the  question 
presented,  if  those  facts  establish  with  reasonable  certainty  that 
charges  complained  of  are  wrong,  the  question  is,  Shall  the  Commis- 
sion have  authority  to  sajr  what  the  carriers  are  to  do  to  correct  the 
wrong?    That  is  all  there  is  of  it. 

The  Chairman.  There  is  a  little  more  than  that.  Judge,  in  the 
abstract.  The  question  as  you  presented  it  is  undoubtedly  me  correct 
position.  I  do  not  think  that  anybody,  or  but  very  few  persons,  would 
gainsay  that,  outside  of  those  wfio  are  directly  interested;  but  here  is 
the  situation:  Up  to  this  time  that  claim  on  the  part  of  the  railway 
companies  has  been  acquiesced  in  by  the  lawmaking  power.  The  prop- 
osition now  is  to  change  the  location  of  that  right  to  fix  rates.  Of 
course  that  means  antagonism.  There  are  f  rien(&  of  the  old  method, 
the  present  method,  and  there  are  friends  of  the  new.  There  is  an 
effort  bein^  made  to  get  legislation,  legislation  that  is  urged  and  legis- 
lation that  is  opposed.  Now,  as  you  are  presenting  the  question,  and 
I  think  rightly,  on  the  part  of  the  railwaj^  the  argument  is:  Here  is  a 
surrender  of  a  right  wnich  is  of  inestimable  advantage  to  us.  and  it 
involves  our  entire  possible  prosperitj%  if  the  power  that  is  to  be 
gmnted  is  to  be  as  comprehensive  as  efudge  Knapp  has  just  claimed. 
The  object  being  to  get  remedial  legislation,  there  are  difficulties  in 
the  way  of  securing  that. 

What  I  was  trying  to  get  from  you  in  your  view  in  the  presentation 
of  that  was  this  thought:  Is  there  some  intermediate  method,  as,  for 
instance,  the  establishment  of  the  power  of  the  Commission  over  a 
particular  rate,  over  a  rate  that  is  specific  and  especially  complained 
of,  and  of  marked  importance,  that  could  be  the  subject  of  legislation 
without  taking  from  the  company  the  present  power  that  they  enjoy 
over  their  whole  svstem  of  rates? 

Mr.  Knapp.  Well,  Mr.  Chaimmn 

The  Chairman.  You  can  see  that  much  opposition  might  be  removed 
in  the  way  of  securing  very  beneficial  legislation. 

Mr.  Knapp.  I  think  I  perfectly  appreciate  the  position  which  many 
railroads  take.  I  think  1  appreciate  its  very  great  importance.  As  1 
remarked  a  couple  of  days  ago,  my  study  of  this  question,  a  study 
which  1  try  to  make  careful  and  conscientious,  leads  me  to  ^reat  con- 
.servatism.  I  am  not  disposed  to  advocate  an}^  radical  alteration  in  this 
/law,  nor  any  extraordinary  increase  in  the  authoritv  of  the  Commis- 
sion. It  is  not  necessary  for  me  to  advocate  that  t&e  Commission  be 
fiven  the  authority  in  respect  of  making  an  order  which  the  Corliss 
ill  proposes,  for  that  question  is  for  you.  My  duty  is  to  explain  to 
you  exactly  the  present  situation,  to  have  you  understand  precisely 
the  extent  to  which  the  Commission's  authority  now  goes,  to  point  out 
the  authority  which  I  think  it  would  have  if  this  measure  were  adopted. 
It  is  for  you,  gentlemen,  to  say  whether  that  authority  shall  be  granted 
or  not.     I  am  not  covetous  of  increasing  authority. 

The  Chairman.     No;  1  do  not 

Mr.  Knapp.  It  is  often  charged,  Mr.  Chairman,  that  the  Interstate 
Commerce  Commission  has  disregarded  its  obligations  under  this  law, 
failed  to  perform  the  duties  which  it  might  perform,  and  is  eagerly 
reaching  out  for  great  authority  with  a  view  of  making  itself  a  body 
of  enormous  consequence.    There  is  no  foundation  for  the  charge;  no 
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Mr.  Stewabt.  To  avoid  the  litigation  Mr.  Adamson  speaks  of — 
further  litigation  ? 

Mr.  Knapp.  When  you  bear  in  mind  the  very  limited  authority  the 
Commission  now  has,  which  is  simply  to  say,  ''This  thing  is  wrong," 
and  bear  in  mind  that  the  order  of  the  Cominiesion  saying  it  is  wrong 
is  not  obligatory  upon  anybody,  that  before  it  can  be  enforced  there 
must  be  a  suit  in  the  courts  for  that  purpose,  which  must  be  carried 
through  to  the  courts  of  last  resort;  wnen  you  take  all  that  into 
:account,  I  think  it  is  to  the  credit  of  the  railways  of  the  country  as  a 
whole  that  so  many  of  the  recommendations  of  the  Commission  have 
been  adopted. 

Mr.  Mann.  You  say  that  no  court  can  decide  what  is  a  reasonable 
Tate? 

Mr.  KJNAPP.  For  the  future. 

Mr.  Coombs.  It  can  not  establish  a  rate? 

Mr.  Knapp.  Can  not  establish  a  rate. 

Mr.  Mann.  That  may  be  true  that  it  can  not  establish  a  rate. 

Mr.  Knapp.  A  court  can  decide  whether  a  rate  has  been  reasonable 
or  not. 

Mr.  Mann.  The  court  can  decide  whether  a  man  has  offered  a  reason- 
able rate  under  the  common  law,  and  always  could;  that  is  a  future 
rate. 

Mr.  Knapp.  Yes,  sir;  but  it  applies  only  to  the  time  when  the 
tender  was  made,  and  to  the  particular  traffic  to  which  the  tender 
relates. 

Mr.  Coombs.  Does  the  Supreme  Court  pass  upon  questions  of  fact 
in  its  appeals? 

Mr.  Knapp.  Oh,  no;  no,  sir. 

Mr.  Coombs.  Does  the  circuit  court  of  appeals? 

Mr.  Knapp.  J  understand,  of  course,  the  circuit  court  will  pass  upon 
the  facts. 

Mr.  Coombs.  Upon  your  appeal,  what  do  you  appeal  upon  ? 

Mr.  Knapp.  Let  us  try  to  avoid  confusion  at  that  point.  Bear  it 
in  mind,  gentlemen,  that  while  the  determination  whether  a  given 
rate  is — that  it  has  been — reasonable  or  not,  as  a  judicial  question,  the 
determination  of  the  rate  to  be  substituted  in  the  future  is  not  a  judi- 
cial question,  can  not  be  made  a  judicial  question,  and  that  authority, 
if  exercised  at  all  under  the  circumstances,  must  be  exercised  either 
by  the  legislative  body  itself  or  by  an  administrative  tribunal  to  which 
some  portion  of  the  legislative  power  is  delegated.  Now,  that  being 
so,  of  course  you  must  bear  this  in  mind,  that  it  is  incorrect  and  mis- 
leading to  speak  of  an  appeal  from  the  order  of  the  Commission.  The 
Commission  is  not  a  court,  and  in  a  constitutional  sense  the  carrier 
has  not  had  its  daj^  in  court  when  the  Commission  has  decided  its  case. 
The  carrier  gets  its  day  in  court  under  present  law  when  the  suit  is 
brought  to  enforce  the  order. 

Mr.  Adamson.  Your  idea  is  not  to  ask  for  a  greater  number  of 
powers,  but  for  more  power  as  to  the  few  things  that  you  do  try  to  do; 
that  while  you  do  not  seek  to  go  further  and  tix  a  rate,  or  decide  how 
low  a  rate  ought  to  be,  you  want  the  power,  when  you  say  a  rate  is  too 
high,  to  put  that  opinion  in  force  and  stop  the  railroad  charging  that 
rate? 

Mr.  Knapp.  This  bill  proposes  that  the  Commission  shall  not  only 
have  authority  to  say  that  this  rate  complained  of  is  wrong,  but  to 
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dotermine  the  extent  to  which  it  is  wrong,  and  prescribe  the  rate  to 
be  put  in  its  place  and  observed  in  the  future. 

Mr.  Adamson.  I  talked  to  you  a  while  ago  about  the  wheel  going 
around  so  often.  Had  we  not  better  improve  that  bill,  or  amend  it, 
so  as  to  sav  that  after  that  thingf  has  been  back  to  vou  a  cei*tain  num- 
ber  of  times  it  shall  stop,  except  under  such  conditions  as  extraordi- 
nary motions  made  in  court,  snowing  that  extraordinarv  conditions 
exist,  beyond  the  power  of  a  party  to  control,  or  something  of  that 
sort,  and  so  put  an  end  to  the  matter  somewhere? 

Mr.  Knapp.  With  reference  to  that,  as  I  said,  when  you  have  deter- 
mined the  question  as  to  the  authority  of  the  Commission,  what  kind 
of  an  order  to  make,  then  the  next  question  comes,  what  effect  shall 
be  given  to  that  order;  how  shall  .compliance  with  it  be  secured;  how 
shall  a  review  of  it  by  the  courts  be  permitted  ? 

Mr.  Thurber.  this  morning,  in  commenting  on  that  branch  of  the 
case,  indicated  nis  opposition  to  the  method  of  procedure  embodied  in 
the  Corliss  bill,  whicn  is  that  the  order  of  the  Commission  shall  be 
self -enforcing,  so  to  speak,  by  reason  of  accumulating  penalties  for 
disobediences,  the  carrier  having  the  right  to  go  to  the  court  and  file 
a  bill  to  restrain  the  order;  but  Mr.  Thurber  spoke  of  that  as  shifting 
the  burden  of  proof.  I  want  to  call  your  attention  to  the  fact  that  it 
does  not  shift  the  burden  of  proof  at  all.  The  importance  and  desira- 
bility of  that  change  is  not  m  any  way  connected  with  the  burden  of 
proof,  because  under  the  law  as  it  now  stands,  when  the  bill  is  filed  to 
enforce  the  order,  the  findings  which  the  Commission  have  made  con- 
stitute a  prima  facie  case.  Ihe  burden  of  proof  is  now  on  the  carrier 
when  you  get  into  the  courts.  The  decision  of  the  Commission  that 
this  rate  is  unreasonable  and  that  the  carrier  must  cease  and  desist  from 
charging  it,  is  prima  facie  good  in  the  circuit  court,  and  the  burden  of 
proof  is  on  the  carrier  to  show  otherwise. 

Mr.  Coombs.  Is  that  a  judicial  order  or  a  legislative  order? 

Mr.  Knapp.  It  is  a  part  of  the  present  law. 

Mr.  Coombs.  I  am  asking  you  for  a  distinction.  Is  that  a  judicial 
or  a  legislative  order? 

Mr.  Knapp.  Well,  it  is  an  act  of  Congress  which  prescribes  the 
method  by  which  the  authority  of  an  administrative  tribunal  is  to  be 
enforced. 

The  Chairman.  The  hour  of  adjournment  has  arrived.  We  will  be 
glad  if  you  will  be  here  tomorrow  at  half  past  10,  Judge  Knapp. 

Mr.  KNAPP.  Very  well. 

(Thereupon,  at  12  o'clock  m,  the  committee  adjourned  until  to-mor- 
row, Friday,  April  26,  1902,  at  10.30  oclock  a.  m.) 


Friday,  April  S5,  1902. 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hep- 
bum  in  the  chair. 

The  Chairman.  The  committee  will  be  in  order.  Judge  Knapp, 
will  you  resume  your  statement? 

Mr.  Adamson.  Before  Judge  Knapp  proceeds  I  wish  to  say  that  I 
have  been  listening  with  great  interest  to  these  gentlemen,  and  I 
wanted  to  hear  Judge  Clements,  but  I  have  an  important  engagement 
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at  the  Treasury  Department  with  some  constituents  of  mine,  and  I  want 
them  to  understand  why  I  withdraw.  I  will  have  to  ask  you  to 
excuse  me. 

8TATEMEKT  OF  HOK.  MARTIK  A.  KHAPP.  CHAIRIIAK  OF  THE 
UNITED  STATES  INTERSTATE  COMMERCE  COMMISSION— Con- 
tinued. 

Mr.  Knapp.  Mr.  Chairman  and  gentlemen,  you  have  honored  mo 
with  such  respectful  attention  durmg  the  making  of  my  quite  pro- 
tracted statement  that  the  best  acknowledgment  I  can  make  is  to 
bring  my  remarks  to  a  close  at  the  earliest  possible  monent. 

I  have  endeavored  to  point  out  that  the  first  question  on  this  branch 
of  the  case  is  as  to  what  orders  the  Commission  shall  have  authority 
to  make;  and  1  do  not  know  that  I  care  to  add  anything  to  what  1  have 
already  said  upon  that  subject.  You  understand  the  present  situation. 
You  are  aware  that  after  the  fullest  investigation,  upon  complaint, 
notice,  and  due  hearing,  the  only  order  which  tne  Commission  now  has 
authority  to  make  is,  if  the  facts  so  warrant,  for  the  carrier  to  cease 
and  desist  from  charging  the  particular  rate,  or  maintaining  the  par- 
ticular rate  relation,  which  is  complained  of.  The  question  is  whether 
in  those  cases,  and  under  those  circumstances,  and  subject  to  the  con- 
ditions proposed,  the  Commission  shall  have  authoritv  not  only  to  siiy 
that  the  rate  or  rate  relation  complained  of  is  unlawful,  but  also 
authority  to  prescribe  in  the  first  instance  a  rate  or  rate  relation  which 
shall  be  substituted  in  place  of  the  one  complained  of.  That  is  the 
question. 

The  Chairman.  Now,  Judge^  if  this  will  not  interrupt  you,  I  wish 
you  would  state  how  comprehensive  that  order  should  be,  looking  to 
the  entire  rate  charges  of  a  s^^stem  of  roads;  whether  it  should  be 
so  comprehensive  as  to  cover  an  entire  schedule  of  rates,  as  one  act, 
or  whether  it  should  be  limited  to  the  particular  rate  that  was  com- 
plained of.  I  ask  that  question  for  this  reason:  that  I  am  satisfied 
that  there  are  parties  who  would,  perhaps,  be  contented  to  have,  we 
will  say,  to  illustrate,  a  single  rate  regulated  by  a  commission  when 
they  would  not  be  willing  that  at  one  time  ancl  in  one  order  there 
should  be  an  entire  rearrangement  of  the  rates  of  their  whole  system 
of  roads.  If  you  would  give  your  views  as  to  that  matter,  whether 
the  power  ought  to  be  limited,  and  if  so,  how  it  would  be  limited,  I 
think  the  committee  would  be  glad. 

Mr.  Knapp.  If  I  correctly  understand  the  present  law,  as  it  would 
be  modified  by  the  provisions  of  the  Corliss  bill  in  the  particular  sec- 
tion now  mentioned,  I  must  sa}^  that  it  is  conceivable  it  would  be  within 
the  terms  of  the  law  that  the  entire  schedule  of  a  given  carrier,  or 
s^^stem  of  carriers,  might  be  made  the  subject  of  complaint  and 
adjudication.  I  think  I  perceive  the  objection  which  is  suggested  by 
3"our  remarks. 

Mr.  Mann.  If  that  were  the  case,  would  it  not  be  necessary  that 
the  court,  in  passing  upon  it,  should  have  the  authoritv  to  say  that  the 
order  should  remain  in  force  as  to  one  part  of  it  if  the  court  should 
find  as  to  a  particular  commodity,  for  instance,  the  order  made  a  aate 
unreasonably  low  ?  Under  this  provision  the  court  can  either  order 
the  order  of  the  Commission  to  remain   in  force  or  not,  and  if  it 
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found  that  the  rate  on  a  particular  commodity  would  be  too  low,  what 
would  be  the  effect  of  that? 

Mr.  Knapp.  May  I  defer  taking  up  that  question  until  I  take  up 
that  particular  part  of  the  subject  ?  I  am  endeavoring  to  confine  this 
now  to  what  order  the  Commission  shall  have  power  to  make.  The 
effect  of  that  order,  how  it  is  to  be  enforced,  how  it  is  to  be  reviewed, 
is  another  part  of  the  question. 

Mr.  Mann.  Very  well. 

Mr.  Knapp.  Now,  Mr.  Chairman,  the  best  answer  which  lean  make 
to  the  suggestion  presented  by  you  is  this:  In  the  first  place,  it  has  never 
vet  happened,  in  the  experience  of  the  Commission,  that  complaint 
tas  been  made  of  an  entire  system  of  rates,  or  any  carrier,  or  system 
of  carriers,  except  where  the  element  of  discrimination  was  involved, 
and  then  the  complaint  was  not  that  the  rates  were  excessive,  but  that 
they  were  unfairly  adjusted  as  between  two  different  localities.  I  do 
not  recall  an  instance,  and  I  am  very  certain  not  one  has  ever  occurred, 
in  which  anything  like  the  comprehensive  system  of  rates  has  been 
challenged  on  the  sole  ground  that  it  gave  the  carrier  an  undue  reve- 
nue, and  imposed  upon  the  public  an  undue  burden.  And  I  think 
that  will  always  be  the  case. 

My  further  answer  is  this:  Under  any  pending  proposal  the  Com- 
fiaission  would  have  no  authority  to  make  any  kind  of  an  order  except 
one  which  was  justified  by  the  facts  proven  in  the  investigation,  and 
as  a  matter  of  practice  and  justice,  if  a  complaining  locality  should  be 
able  to  estiiblish,  the  burden  of  proof  being  laid  upon  it,  that  the 
whole  range  of  a  given  railway's  charges  were  excessive,  and  secured 
to  that  carrier  a  greater  revenue  than  it  was  entitled  to,  and  imposed 
upon  the  public  a  burden  which  it  ought  not  to  bear,  if  that  was  proved 
and  established  to  the  satisfaction  of  fair-minded  and  impartial  men, 
I  do  not  see  how  we  are  to  resist  the  conclusion  that  an  appropriate 
order  ought  to  be  made,  that  is,  in  such  a  case.  So  that  when  vou  take 
into  account  that  there  is  to  be  no  arbitrary  authority,  no  ex  parte 
decree,  but  only  such  a  determination  as  a  judicial  tribunal  might  reach 
if  it  had  jurisdiction  upon  the  precise  facts,  I  do  not  know  why  the 
authority  should  not  go  to  that  extent.     I  add  to  that 

The  Chairman.  Would  you  object  to  giving  your  views  upon  the 
practicability  of  the  procedure;  for  instance,  suppose  that  a  complaint 
originates  in  New  York,  where  the  entire  system  terminates,  and  where 
the  complainants  might  be  interested  in  a  rate  on  some  one  of  the  sub- 
sidiary lines,  branch  lines,  in  a  very  remote  region.  What  would  be 
the  practicability  of  entering  in  on  the  part  of  the  Commission  to  the 
necessary  proofs,  to  go  over  all  of  the  i*ates  from,  say,  the  adjacent 
stations  that  might  be  on  that  road,  and  then  the  practicability  of  a 
review  of  all  of  that  by  a  court  within  the  limited  time  of  two  years, 
treating  it  simply  as  a  practical  matter,  you  striving  for  the  informa- 
tion that  would  be  necessaiyto  enable  you  to  make  your  order,  and  the 
court  then,  in  making  that  investigation  which  would  enable  it  to 
determine  whether  that  order  was  a  just  one,  and  involving  the 
entirety  of  one  of  these  great  systems,  terminating,  we  will  say,  at  a 
seaboard  point? 

Mr.  Knapp.  There  is  no  impracticability  in  theory.  The  practical 
difficulty  would  be,  and  it  is  almost  insuperable,  I  think,  for  any  com- 
plaining shipper  or  locality  to  make  proof  that  would  justify  the  (k)m- 
mission  in  interfering  with  the  general  range  of  rates  of  one  road,  or  a 
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system  of  roads,  if  the  element  of  discrimination  between  localities 
was  not  involvea. 

One  thing  and  another,  Mr.  Chairman,  has  led  me  to  ^ve  some  con- 
sideration U>  that  question,  and  1  have  endeavored  to  inform  myself 
by  reading  with  care  the  decisions  of  the  Supreme  Court  and  other 
courts  in  cases  which  have  some  relation  to  tiiat  question.  The  obser- 
vations of  Mr.  Justice  Brewer  in  the  recent  case  of  the  Kansas  City 
stock  yards  indicate  to  my  mind  that  no  tribunal  would  be  warranted 
in  reducing  the  general  range  of  rates,  thereby  reducing  in  a  substan- 
tial degree  the  entire  revenues  of  the  railroad  or  system,  without  the 
clearest  and  most  cogent  proof  that  that  carrier  was  exacting  an  undue 
tribute  from  the  public. 

Such  consideration  as  I  have  given  to  that  question  leads  me  to 
believe,  Mr.  Chairman,  that  it  would  be  extremely  difficult,  practically 
impossible  at  the  present  time,  to  prove  such  a  case  as  your  observa- 
tion suggests.  I  doubt  very  much  whether  it  can  be  done.  Speaking 
for  myself,  I  am  inclined  to  say  this:  That  you  can  not  materially 
reduce  the  entire  revenues  of  a  railroad  system  until  jou  have  some 
definite  basis  upon  which  to  proceed;  and  one  of  the  difficulties  which 
must  lie  at  the  foundation  of  anv  such  inquiry  is,  on  what  principal 
sum  is  this  carrier  entitled  to  make  dividends,  and  then  the  question 
comes,  What  dividends  is  it  entitled  to  make?  Now,  when  you  con- 
sider the  way  in  which  our  railway  systems  have  actually  been  devel- 
oped, how  they  have  been  built  and  rebuilt,  and  are  never  finished, 
the  question  of  determining  with  any  reasonable  certainty  what  aggre- 
gate sum  has  been  expended  on  this  property  which  ought  to  get  a 
return,  if  the  business  warrants,  you  have  a  very  difficult  question  to 
solve — one  which  commissions  and  courts,  I  think,  will  approach  with 
a  full  sense  of  its  difficulty  and  of  their  responsibility. 

The  Chairman.  I  realize  in  part  the  difficulty,  and  the  infinite 
number  of  factors  that  enter  into  the  matter  as  elements  of  cost  of 
construction,  and  conditions  of  operation,  and  that  was  why  I  wanted 
to  know,  in  your  judgment,  in  case  a  question  of  that  kind  should  be 
presented  to  you,  if  it  is  presented  to  you  in  the  nature  of  a  complaint 
and  if  issue  is  joined  by  the  answer  of  the  company,  then  it  must  be 
investigated. 

Mr.  Knapp.  Quite  true. 

The  Chairman.  And  what  the  nature  of  the  proof  would  be  I  do  not 
know.  Of  course  I  do  not  know  what  the  character  would  be,  what 
the  elements  that  would  enter  into  the  cost  would  be;  all  of  that  would 
depend,  I  suppose,  a  good  deal  upon  the  genius  of  the  complainant; 
and  therefore  1  wanted  to  get  your  opinion,  in  a  case  of  that  kind,  if 
it  was  pmcticable  for  the  Commission  to  hear,  and  then  detcimine,  and 
then  make  such  report  and  take  such  action  that  the  court  that  would 
have  to  review  it  could  have  sufficient  time;  if  it  was  not  practically 
impossible  to  make  an  inquiry  of  this  nature  within  a  period  of  two 
years,  where  the  case  was  vigorously  prosecuted  and  resisted. 

Mr.  Knapp.  You  mean,  I  suppose,  it  the  Board  of  Trade  of  Chicago, 
representing  the  commercial  interests  of  that  city,  should  complain  of 
all  the  rates  on  all  the  lines  leading  out  into  the  territorv  which  gets 
its  supplies  from  Chicago,  whether  it  would  be  practicable  for  such  a 
case  to  be  investigated  ? 

The  Chairman.  That  case  might  be  an  illustration,  but  I  had  in  my 
mind  some  competent  complainant  complaining  of  the  New  York  Cen- 
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tral  system  at  the  New  York  terminus;  somebody  in  New  York  making 
that  conaplaint  on  the  charges  of  the  entire  system. 

Mr.  Mann.  May  I  give  you  an  instance  of  a  complaint  that  has  just 
been  made,  according  to  the  newspapers,  by  the  wholesale  merchants 
of  Chicago,  who  have  just  presented  to  Governor  Fifer,  of  your  Com- 
mission, a  protest  signed  by  nearly  all  of  the  wholesalers  of  Chicago, 
protesting  against  the  railroad  rates  from  New  York  and  Chica^^o  to 
the  Pacific  seaboard,  which  I  take  it  would  involve  the  question  of  rail- 
road rates  from  one  end  of  the  country  to  the  other,  east  and  west. 

Mr.  Coombs.  What  paper  was  that  ? 

Mr.  Mann.  The  Chicago  morning  papers  that  came  this  morning. 

Mr.  Knapp.  That  case,  if  I  understand  the  one  you  refer  to,  is  not 
of  recent  origin,  but  has  been  pending  for  a  long  time;  but  even  the 
case  that  you  assume  would  be  a  different  question  from  the  one  the 
chairman  assumes,  because  his  inquiry  goes  to  a  case  that  simply 
involves  the  reasonableness  per  se  of  the  rates.  Your  case  involves 
an  alleged  discrimination  between  localities,  which  is  a  very  different 
question. 

I  know  of  no  recent  case,  and  I  am  sure  there  is  not  one,  unless  it 
is  within  the  last  twentv-four  hours 

Mr.  Mann.  This  was  published  in  the  Chicago  papers  which  reached 
Washington  this  morning — that  is,  they  were  the  papers  of  yesterday 
morning — and  they  state  that  this  complaint  has  been  presented  to 
Governor  Fifer^  or  that  it  would  be  presented,  I  do  not  know  which, 
and  the  allegation  was  that  the  freight  rate  from  New  York  to  the 
Pacific  coast  was  less  than  the  freight  rate  from  Chicago  to  the  Pacific 
coast,  and  hence  they  alleged  their  freight  rate  was  too  high. 

Mr.  Knapp.  My  verv  confident  belief,  Mr.  Mann,  is  that  the  news- 
papers are  mistaken;  that  they  refer  to  a  case  which  was  commenced 
more  than  two  years  ago. 

Mr.  Mann.  No;  this  was  a  new  petition,  I  judged  from  the  papers. 
Of  course,  I  do  not  know;  the  newspapers  are  not  very  reliable. 

Mr.  Knapp.  A  case  has  been  pending  before  the  Commission  for  a 
long  while  which,  within  the  scope  oi  the  pleadings,  presents  that 
question;  but  it  also  presented  another  question  in  which  Chicago  is 
very  much  interested,  and  that  was  the  real  grievance,  and  that  is  the 
relations  between  carload  and  less  than  carload  mtes  on  tmffic  moving 
to  the  Pacific  coast,  which  a  little  reflection  will  show  comes  really  to 
be  a  controversy  between  the  jobbers  of  the  Mississippi  Valley  and  the 
Middle  West  as  against  the  jobbers  on  the  Pacific  coast.  They  did,  in 
that  complaint  assail  the  lawfulness  of  what  is  known  as  the  blanket 
rate,  unaer  which  rates  to  the  Pacific  coast  are  the  same  from  all 
points  on  and  east  of  the  Missouri  River,  and  the  allegation  is  that  to 
charge  the  same  amount  from  St.  Louis  and  Chicago  to  San  Francisco 
as  they  charge  from  New  York  is  a  discrimination  against  St.  Louis 
and  Chicago. 

Mr.  Coombs.  Is  that  why  the  jobbers  of  the  Pacific  coast  opposed 
the  amendments  to  this  bill  ? 

Mr.  Knapp.  Well,  Mr.  Representative,  I  was  not  aware  that  the 
jobbers  of  the  Pacific  coast  ao  oppose  it,  and  if  they  do  I  certainly 
can  not  undertake  to  say  what  their  reasons  are. 

Mr.  Coombs.  I  will  show  you  a  letter  wherein  they  do  oppose  it 
[handing  letter  to  Mr.  Knapp].     This  is  from  the  port  of  Portland. 

Mr.  Knapp  (after  examination  of  letter).  It  will  serve  no  useful  pur- 
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of  his  right  to  charge  that  sum.  To  that  extent,  the  extent  of  that  10 
cents,  there  is  a  confiscation  of  a  right  without  the  intervention  of  the 
court,  without  his  having  his  day  in  court,  and  without  compliance 
with  the  constitutional  provision  that  no  man  shall  be  deprived  of  his 
property  without  due  process  of  law. 

Mr.  Knapp.  Now,  1  will  put  it  in  this  way.  The  court  has  plenary 
and  exclusive  authoritv.  Ii  a  carrier  was  charging  a  dollar  for  inter- 
state carriage  you  could  pass  a  law  to  fix  that  rate  at  90  cents.  The 
carrier  could  file  a  bill  in  court  on  the  theory  that  that  was  an  uncon- 
stitutional statute,  and  the  court  would  stay  the  execution  of  that  stat- 
ute until  the  case  was  heard  and  determined.  In  that  way  the  carrier 
gets  its  day  in  court.  Now,  similarly,  that  is  just  what  would  happen 
in  this  case. 

Mr.  Stewart.  What  if  the  law  was  unconstitutional;  what  would 
the  law  amount  to  ? 

Mr.  Knapp.  It  would  not  amount  to  anything  if  the  court  overturned 
it.  I  do  not  want  any  law  that  the  Supreme  Uouiii  says  is  unconstitu- 
tional. 

Mr.  Stewart.  Unless  you  think  that  the  enactment  of  a  law  by  Con- 
gress is  a  due  process  ot  law,  there  is  no  necessity  of  taking  time  to 
go  through  the  experiment  of  the  process  of  the  courts.  If  an  enact- 
ment by  Congress  shows  due  process  of  law,  does  that  mean  an  act  of 
Congress,  or  a  trial  in  court? 

Mr.  Knapp.  It  means  a  trial. 

Mr.  Mann.  The  question  is  whether  you  are  taking  property  when 
you  fix  a  rate.  Congress  has  power  to  fix  a  rate,  S  the  rate  is  not 
unreasonably  low 

Mr.  Knapp.  No,  sir. 

Mr.  Mann.  It  is  taking  private  property  if  it  is  unreasonably  low. 

Mr.  Adamson.  If  you  take  away  the  earnings  and  income  of  the 
railroad,  I  think  you  are  materially  depriving  them  of  their  property. 

Mr.  Mann.  Not  if  it  is  more  than  thev  are  entitled  to. 

Mr.  Knapp.  Take  this  illustration:  ii  a  railroad  was  charging  a 
dollar,  and  you  fixed  a  rate  of  90  cents  by  direct  legislation,  the  carrier 
would  be  obliged  to  obey  that  law  or  to  get  rid  of  it. 

Mr.  Adamson.  Yes,  sir. 

Mr.  Coombs.  Suppose  Congress  or  the  legislature  of  a  State  passed 
a  law  directly  fixing  the  rate  itself,  acting  in  its  primary  right,  and 
should  also  embody  in  that  law  this  term:  That  if  the  railroad  company 
sought  a  remedy  the  onus  should  be  upon  the  railroad  and  it  would 
have  to  proceed  to  the  courts  to  set  it  aside.  Now,  that  is  practically 
the  proposition  that  the  chairman  of  this  committee  put  before  you, 
except  he  applied  it  to  your  authority.  Applying  it  now  to  the  legis- 
lature itself,  suppose  they  fix  a  rate  and  put  the  onus  on  the  railroad 
company  to  ascertain  whether  they  have  done  an  unlawful  act  or  not — 
that  is,  have  violated  the  Constitution  or  not  in  taking  property  with- 
out dueprocess  of  law — what  would  be  the  effect  of  that  law? 

Mr.  Knapp.  Just  this.  It  does  not  make  any  difference  whether 
there  is  any  provision  in  that  law  or  not,  if  in  the  case  1  named,  where 
the  railroad  nas  been  charging  a  dollar,  you  should  by  an  act  of  Con- 
gress fix  that  rate  at  90  cents,  whether  you  provided  in  the  statute 
tnat  the  railway  could  review  it  or  not,  it  woida  have  a  right  to  review. 
It  would  have  a  right  to  file  its  appeal  and  claim  that  that  was  an 
unconstitutional  statute  because  it  deprived  it  of  its  property. 
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Mr.  Coombs.  They  have  this  right  in  the  absence  of  that,  to  ignore 
it  and  leave  it  alone. 

Mr.  Knapp.  Oh,  no. 

^  Mr.  Mann.  They  have  a  right  to  file  a  charge  that  according  to  the 
bill  it  is  not  being  enforced. 

Mr.  Knapp.  If  they  did  not  go  into  court  they  would  have  to  suffer 
the  consequences. 

Mr.  Mann.  In  the  proceeding  against  them  the  onus  would  be  on 
the  Government? 

Mr.  Knapp.  No,  sir;  I  think  not. 

Mr.  Mann.  The  Supreme  Court  of  the  United  States  settled  that  in 
the  original  warehouse  case,  that  the  public,  had  the  authority  to  fix  a 
rate  for  the  warehouse,  provided  the  law  would  be  unconstitutional  if 
the  rate  was  fixed  unreasonably  low,  so  that  it  did  take  private  prop- 
eiliy.     That  would  be  the  very  question 

Mr.  Knapp.  Yes,  sir.  Now,  similarly,  Mr.  Chairman,  in  this  case, 
if  the  railroad  is  charging  a  dollar,  and  the  Commission,  having 
authority,  had,  after  this  full  investigation,  fixed  the  rate  at  90  cents, 
the  carrier  can  file  its  bill  to  stay  that  order,  not  onlv  on  the  theoiy 
that  it  is  unconstitutional,  but  on  the  theory  that  it  is  not  a  just, 
reasonable,  and  lawful  order,  because  the  Commission  has  authority  to 
make  only  a  just,  reasonable,  and  lawful  order;  and  the  courts,  I  take 
it  as  a  matter  oif  course,  on  the  filing  of  such  a  bill,  would  stay  the 
order  pending  the  hearing  of  that  suit. 

For  that  reason  I  can  not  advocate  all  the  provisions  of  the  Corliss 
bill  in  that  regard.  That  bill,  as  I  understand  it,  provides  that  tlie 
filing  of  a  bill  would  of  itself  operate  as  a  stay  for  thirty  days,  but  the 
order  could  not  be  staved  beyond  the  thirty  days,  unless  it  plainly 
appeared  to  the  court  that  the  order  was  unreasonable  upon  the  facts 
or  made  upon  some  erroneous  rule  of  law. 

Mr.  Mann.  I  think  you  are  slightly  mistaken  as  to  the  bill.  Judge. 
The  stay  of  thirty  days  is  after  the  order  is  made,  in  order  to  give  an 
opportunity  to  file  the  bill. 

Mr.  Knapp.  That  may  be.  Now,  I  am  not  prepared  to  advocate 
that  particular  provision. 

Mr.  Mann.  Do  you  not  think  there  ought  to  be  a  reasonable  stay 
after  an  order  is  made? 

Mr.  Knapp.  Yes,  sir. 

Mr.  Mann.  So  that  the  railroad  company  may  have  an  opportu- 
nity  

Mr.  Knapp.  Yes,  sir;  certainly.  What  I  referred  to  is  the  further 
provision  that  undertakes  not  to  permit  a  stay  beyond  the  thirty  days, 
unless  it  plainly  appears  that  the  order  is  wrong.  That  can  not  be 
detemiined  until  the  case  is  tried.  I  would  not  myself  like  to  see  the 
law  so  framed  that  the  mere  filing  of  the  bill  should  of  itself  operate 
as  an  indefinite  stay;  but  I  think  the  carrier  should  have  a  right,  after 
it  has  filed  its  bill,  to  make  an  application  to  the  court  for  a  stay  of 
that  order  pending  the  hearing  of  its  case,  and  that  a  court  should 
have  discretion  to  grant  that  stay  pending  the  hearing  of  the  case.  I 
say  that  because  I  think  that  is  in  narmony  with  the  general  adminis- 
tration of  the  law.  It  rather  accords  witn  one's  sense  of  justice,  and 
it  avoids  any  constitutional  question. 

Now,  it  has  practically  come  to  this,  that  to  determine  what  author- 
ity the  Commission  shall  have  to  make  an  order,  it  is  left  with  the 
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courts,  then,  to  say  whether  that  order  shall  be  stayed  pending  the 
trial  of  the  suit  brought  for  a  perpetual  stay.  I  think  that  is  a  rea- 
sonable and  workable  plan. 

Mr.  Mann.  You  want  a  change  of  the  law  so  that  the  order  will  go 
into  effect  at  once.  Suppose  that  that  were  done  and  you  make  an  order, 
what  is  the  result?  Tne  railroad  company  does  nothing  in  the  way  of 
filing  a  bill.  What  is  the  result?  Maybe  the  railway  company  pays 
no  attention  to  it. 

Mr.  Knapp.  Yes;  but  then  the  penalties  would  accumulate  against 
it.  That  is  the  theory  of  the  bill.  And  in  a  suit  to  recover  those 
penalties,  I  think  the  carrier  could  not  question  the  lawfulness  of  the 
order.  So  on  this  theory  the  carrier  is  put  in  a  position  where  it 
must  either  do  something  or  go  to  court  to  get  ria  of  the  order.  I 
think  that  is  a  veiy  simple,  workable,  and  not  oppressive  method  of 
procedure.  It  does  not  shift  the  burden  of  proof;  it  would  not 
materially  change  the  course  of  litigation.  It  would  have  two  bene- 
ficial results,  iirst,  it  would  relieve  the  Commission  from  the  embar- 
rassing attitude  of  being  a  prosecutor  in  the  courts  to  enforce  its  own 
decrees.  In  the  second  place,  1  think  this  would  happen  as  a  matter 
of  practice;  I  tTiink  in  many  cases  the  courts  would  be  liKely  to  stay  the 
order  under  some  provision  that  would  require  the  carrier  to  koep  an 
account  of  its  trafiic  pending  the  hearing,  so  that  if  the  order  of  the 
Commission  were  finally  sustained,  the  money  could  be  paid  of^er  to 
the  shippers  wSio  were  entitled  to  it. 

Mr.  Mann.  I  do  not  quite  understand  the  distinction  which  you 
make  about  an  order  being  unconstitutional  when  you  file  a  bill  for 
injunction  against  it,  and  being  constitutional  when  you  seek  to  enforce 
it  by  penalties. 

Mr.  Knapp.  If  you  should  fix  a  rate  of  90  cents  in  the  case  I  have 
been  talking  about,  and  provide  in  the  statute  that  if  they  charged 
more  than  90  cents  they  should  be  subject  to  a  penalty  of  ^500  a  day, 
they  would  have  to  go  to  work  to  get  rid  of  that  statute,  would  they 
not? 

Mr.  Mann.  That  is  a  question  ^of  the  constitutionality  of  the  law. 

Mr.  Knapp.  Yes;  it  is. 

Mr.  Mann.  Nobody  questions  the  power  of  Congress  to  pass  a  con- 
stitutional act  upon  the  subject.  Now,  if  the  act  is  unconstitutional, 
it  can  be  attacked  in  anv  wav,  in  the  wav  of  seekinnf  to  enforce  a 
penalty,  or  in  any  other  form  that  would  arise. 

Mr.  Knapp.  I  do  not  know  about  that. 

Mr.  MaiNN.  It  is  not  collateral  to  attack  the  order.  It  is  a  direct 
question  of  the  constitutionality  of  the  act. 

Mr.  Coombs.  You  can  attack  that  c()llatoi*allv  or  in  anv  other  wav. 

Mr.  Mann.  Of  course,  you  can  attack  the  constitutionalitv  in  anv 
way. 

Mr.  Knapp.  The  order  of  an  administrative  body  w^hich  has  limited 
jurisdiction  can  be  assailed  on  the  ground  that  it  exceeded  the  author- 
ity of  the  l)ody  that  made  it. 

Mr.  Mann.  That  is  a  question  about  jurisdiction.  There  is  no  ques- 
tion about  the  jurisdiction.  The  question  would  be  whether  vou  made 
a  constitutional  order  or  not,  or  violated  the  Constitution  of  the  United 
States. 

Mr.  Knapp.  No,  Mr.  Mann;  this  bill  does  not  provide  anything  of 
the  kind.     Undoubtedly,  if  the   Conunission   made  an  order  which 
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deprived  the  carrier  of  its  property  against  its  constitutional  rights, 
the  carrier  could  file  a  bill  whether  it  was  permitted  to  do  so  by  this 
law  or  not,  just  as  it  could  if  it  was  fixed  by  statute,  without  any  per- 
mission. But  the  proposition  is  to  give  the  Commission  authority  to 
make  a  just,  reasonable,  and  lawful  order  on  the  facts  disclosed.  Now, 
I  say  a  court  can  review  that  action  and  decide  whether  that  action  is 
just,  reasonable,  and  lawful  on  the  facts,  although  that  order,  if  a 
statute,  might  not  be  unconstitutional. 

Mr.  Stewart.  There  is  no  doubt  that  Conffress  can  fix  a  reasonable 
y  rate  constitutionally,  but  is  there  not  much  doubt  under  the  decisions 
whether  it  can  delegate  that  power  to  the  Commission  ? 

Mr.  Knapp.  Not  the  slightest,  Mr.  Stewart.  That  has  been  over 
and  over  a^in  settled. 

Mr.  Chairman,  I  feel  as  though  I  had  imposed  upon  the  committee. 
I  am  very  much  obliged  for  the  patience  with  which  you  have  heard 
me.  If  there  are  any  more  questions  to  be  asked  me,  1  am  entirely 
ready  to  answer  them. 

Mr.  Mann.  You  did  not  answer  the  question  which  I  put  to  you  a 
while  ago  as  to  the  administration  of  this  order  which  goes  to  the 
whole  question. 

Mr.  Knapp.  What  was  that? 

Mr.  Mann.  If  you  have  the  power  to  fix  and  make  an  order  which 
the  court  must  pass  upon  as  to  whether  the  order  is  reasonal)le  or  not, 
and  the  court  finds  one  portion  of  the  order  is  reasonable — as,  for 
instance,  the  rate  upon  a  particular  commodity — what  will  be  the  effect 
then  ? 

The  court  must  hold  that  vour  order  was  unreasonable  and  set  aside 
your  order,  but  can  not  say  that  any  portion  of  the  order  shall  remain 
m  effect  under  the  terms  of  this 

Mr.  Knapp.  That  is  as  I  understand  it.  If  the  order  was  not  in  all 
respects  just,  reasonable,  and  lawful,  the  court  would  sta}^  it. 

Mr.  Mann.  1  am  talking  about  a  final  opinion  of  the  court,  as  to 
whether  it  should  have  the  power  to  say  that  a  portion  of  the  order 
should  stand  and  a  portion  of  it  should  not  stand. 

Mr.  Knapp.  I  have  no  disposition  to  avoid  the  question.  I  have  a 
little  difficulty  in  understanciing  what  it  would  be  in  a  concrete  case. 

Mr.  Mann.  Suppose  you  fix  the  rates  on  a  dozen  articles  between 
Chicago  and  New  \  ork,  and  the  court,  upon  its  decision,  finds  that 
the  rate  upon  one  of  those  articles  is  too  low,  should  the  court  have 
the  power  to  say  that  the  order  should  remain  in  force  as  to  the  eleven 
other  articles,  or  permit  the  order  to  remain  in  force,  or  set  aside  the 
entire  orders 

Mr.  Knapp.  Oh,  I  think  it  should  bo  the  former.  I  think  if  the 
order  was  so  separable  in  reference  to  its  provisions  that  the  court  could 
say,  "Some  parts  of  this  order  are  just,  reasonable,  and  lawful,  and 
some  parts  are  not,"  that  that  should  be  done. 

Mr.  Mann.  I  take  it  that  the  court  could  not  do  that  under  the 

Provisions  of  this  bill,  and  I  do  not  know  whether  the  power  ought  to 
e  granted  or  not.     You  answered  the  question  I  wanted  to  get  an 
answer  to. 

Mr.  Knapp.  There  are  certain  general  questions,  but  all  that  I  care 

to  talk  about  is  the  question  whether  the  method  of  enforcing  the 

orders  shall  be  had  as  in  this  bill  proposed,  and  1  think  it  ought  to  be. 

Mr.  Chairman,  unless  there  is  some  question  to  be  asked,  I  feel  as 
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though  I  had  claimed  your  attention  much  longer  than  I  ought,  cer- 
tainly much  longer  than  I  expected. 

The  Chairman.  We  have  made  claims  upon  you,  sir. 

Mr.  Knapp.  It  is  m3'  duty,  and  a  pleasant  duty,  to  give  you  all  the 
information  I  can,  and  to  make  every  suggestion  to  you  that  1  can 
which  will  aid  you  in  reaching  a  wise  conclusion. 

The  chairman  asked  me  to  say  a  word  about  classifications.  As  you 
know,  there  are  three  great  classifications — one  which  applies  in  the 
territory  north  of  the  Ohio  and  Potomac  rivers  and  east  of  the 
Mississippi;  one  which  applies  in  all  of  the  territory  south  of  the 
Ohio  and  Potomac  rivers  and  east  of  the  Mississippi,  and  the  third, 
which  applies  to  all  the  rest  of  the  territory,  being  me  territory  west 
of  the  Mississippi  River. 

And  a  great  deal  has  been  said  about  a  uniform  classification  for  the 
whole  United  States.  I  think  a  uniform  classification  is  desirable,  and 
I  think  one  could  be  made.  Some  confusion,  and  even  some  actual 
discrimination  results  from  the  present  diversity  of  classification  where 
traflSc  moves  from  one  territory  into  another  of  such  a  kind  that  it  is 
in  one  class  in  one  territory  and  in  another  class  in  another  territory, 
and  while  some  instances  of  injustice  result  from  that  situation,  and 
while  a  uniform  classification  for  the  whole  country  is  highly  desirable, 
there  are  so  many  other  things  which  seem  to  be  of  so  much  more 
importance  that  I  could  not  urge  you  to  take  any  legislative  action  in 
that  regard. 

1  may  say,  however,  that  a  uniform  classification  can  be  secured  by 
a  voluntary  action  of  the  railroads  only  when  thev  are  all  agreed 
about  it,  and  that  is  not  liable  ever  to  happen;  and  when  we  get  other 
things  which  are  of  urgent  importance,  and  come  to  the  question  of 
.securing  uniform  classification.  Congress  will  have  to  take  the  initia- 
tive, in  my  judgment,  and  provide  some  way  by  which  a  unifonn  classi- 
fication can  be  compelled.  What  the  people  are  complaining  of  just 
now  is  not  of  the  diversity  of  classification,  but  of  the  ease  with  which 
mtes  are  raised  by  changing  an  article  from  one  classification  to 
another. 

As  has  already  been  stated,  and  I  have  no  doubt  that  you  are  all 
aware,  two  years  ago  the  rates  on  some  800  of  the  articles  in  most 
common  use  were  increased,  averaging,  I  think,  about  35  per  cent,  by 
the  simple  process  of  changing  their  classification  from  the  class  in 
which  they  had  been  to  a  higher  class  which  bore  a  higher  rate;  and 
no  measure  which  is  pending  before  this  conmiittee,  no  point  which  I 
have  discussed,  would  go  to  that  question  or  limit  in  any  way  the 
present  right  of  the  carriers  to  change  the  classification  of  an  article. 
Of  course,  we  may  get  some  day — I  do  not  know  that  I  would  be  dis- 
posed to  advocate  it  immediately — some  reasonable  restraint  upon  the 
power  of  the  road  to  increase  rates  by  the  simple  process  of  changing 
the  classification.     It  is  a  pretty  serious  question. 

And  there  is  some  good  reason,  I  think,  for  providing,  if  we  could 
by  a  safe  general  statute,  that  where  the  rates  on  a  given  article  have 
been  enforced  for  a  certain  length  of  time,  that  if  those  rates  should  be 
increased,  and  anybody  within  a  reasonable  time  complained  of  that 
increase,  the  Commission  should  have  discretionary  power  to  require 
the  carrier  to  restore  the  old  rate  pending  a  determination  as  to 
whether  the  higher  rate  was  justified  or  not.  But  no  such  proposal 
is  before  you,  and  I  preferred,  if  1  could,  to  avoid  the  discussion  of 
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questions  that  are  not  likely  to  take  the  form  of  practical  legislation 
except  to  the  extent  that  the  general  principles  and  collateral  ques- 
tions are  involved  in  the  discussions  of  the  measures  before  you. 

The  Chairman.  Judge,  you  adverted  a  few  moments  ago  inciden- 
tally to  the  question  of  pooling.  I  have  not  any  doubt  but  what  the 
committee  would  like  to  have  your  views  with  regard  to  the  authori- 
zation of  associated  action  of  that  kind,  which  comes  under  the  general 
name  of  pooling. 

Mr.  Knapp.  jVIr.  Chairman,  1  have  some  rather  definite  convictions 
on  that  subject,  and  1  am  at  your  service,  if  that  is  your  pleasure. 

The  Chairman.  If  you  please. 

Mr.  Knapp.  1  have  alluded  to  the  subject  in  an  incidental  way,  but 
did  not  pursue  it,  because  1  did  not  understand  that  that  question  was 
involvecl 

The  Chairman.  It  is  not  in  any  legislation  pending. 

Mr.  Knapp.  In  the  bills  pending  before  the  committee. 

The  Chairman.  It  is  a  subject  wnich  has  been  discussed  a  great  deal 
aivl  is  in  the  public  mind  a  great  deal,  and  we  would  like  to  have  your 
views  with  regard  to  it. 

Mr.  Knapp.  Well,  let  me  begin  with  putting  a  case  this  way:  If  we 
were  presented  with  the  alternative  between  actual  railway  competi- 
tion maintained  by  a  large  number  of  actually  separate  and  independ- 
ent roads,  on  the  one  hand,  and  the  legal  privileges  to  be  granted  by 
Congress  to  those  roads  to  associate  and  agree  to  the  combination  of 
traffic  or  its  earning,  that  would  be  one  question;  but  to-da\^  it  is  only 
an  academic  question.  So  far  as  this  subject  you  now  suggest  is  con- 
cerned, the  only  choice  we  have  got  left  is  not  the  one  I  have  described. 
The  only  choice  that  remains  is  between  general,  almost  complete,  rail- 
way combination,  without  an}^  restraint,  or  to  the  extent  that  roads 
still  remain  independent,  allowing  them  to  measurably  associate  and 
make  agreements  with  each  other  respecting  their  competitive  traffic. 

Now,  my  associate  the  other  day  pointed  out  to  you  the  extent  to 
which  railway  combination  has  already  proceeded,  and  his  statements, 
which  1  think  are  quite  within  the  truth,  are  that  alreadv  a  large 
majority  of  the  mileage,  and  the  mileage  upon  which  all  tKe  traffic 
practically  depends,  is  controlled  by  a  very  few  men.  And  it  is  rather 
curious  to  me  to  observe  that  the  men  who  have  been  the  most  vociferous 
in  opposing  any  idea  that  railroads  could  be  allowed  to  carVy  on  their 
operations  by  legalized  association  seem  to  view  with  entire  complacency 
an  actual  consolidation  of  those  roads.  No  one  can  tell  to  what  extent 
the  railwav  combinations  of  recent  years  and  those  that  are  to  be  antici- 
pated in  tte  future  have  been  induced,  if  not  forced,  by  our  legislative 
policy. 

No  one  knows  what  would  have  happened  in  that  regard  under  a 
different  legislative  polic3\  No  one  can  express  any  more  than  his 
own  individual  opinion,  and  for  myjself  I  firmly  believe  that  if,  from 
the  beginning,  we  had  recognized  the  nature  of  this  business,  its  rela- 
tion to  ever}^  form  of  industry,  if  we  had  understood  it  as  a  public 
service,  if  we  had  appreciated  the  fact  that  the  railroads  are  discharging 
a  function  of  the  Government,  a  function  which  the  Government  might 
rightfully  discharge  by  direct  agency,  but  which  from  reasons  of  expe- 
diency only  it  has  so  far  allowed  to  be  done  by  corporations  created 
for  that  purpose,  if  we  had  recognized  the  monopolistic  nature  of  the 
business,  ana  provided  by  wise  and  reasonable  rules  of  law  for  railway 
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association,  subject  to  public  control,  then  the  evils  which  have  since 
troubled  us  would  not  nave  occurrea,  many  of  the  railway  combina- 
tions would  not  have  been  made,  there  would  be  to-day  a  much  larger 
number  of  separate  and  actually  independent  railway  ownerships,  and 
a  far  greater  degree  of  railway  competition  than  now  occurs  or  is 
likely  to  occur  in  the  future. 

So  that  the  object  of  the  prohibition  of  pooling  in  188Y,  when  this 
law  was  passed,  the  purpose  of  the  antitrust  law,  the  whole  legislative 
policy  of  the  country  in  that  regard,  has  not  only  failed  to  accomplish 
the  object  at  which  it  was  aimed,  but  has  indirectly  but  potently  influ- 
enced the  opposite  result,  and  we  have  far  less  railway  competition 
to-day  in  this  country,  in  my  judgment,  than  we  would  have  had  under 
an  opposite  policj^.  And  just  so  far  as  we  can  and  ought  to  rely  upon 
railway  competition  as  a  protection  against  unreasonable  charges,  just 
so  far  as  we  can  or  ought  to  get  the  benefit  of  railway  competition,  we 
must  do  so  by  allowing  railroads  to  agree  with  each  other  and  putting 
those  agreements  under  public  control.  It  is  an  absurdity  to  me, 
ontlemen,  that  one  law  should  nay  to  the  railroads,  "You  must  pub- 
fa  your  raters,  and  you  must  make  them  alike  and  open  to  everybody, 
and  if  you  depart  from  them  you  commit  a  misdemeanor,"  and  to  say 
by  another  law,  "If  you  agree  to  maintain  those  rates,  you  also  com- 
mit a  misdemeanor."  It  is  impossible  for  railroad  operations  to  be 
conducted  in  conformity  with  both  laws,  and  they  are  not  so  conducted, 
and  the  only  recourse  is  to  bring  about  the  elimination  of  competition 
by  such  methods  as  the  law  itself  provides. 

Now,  I  said  incidentally  the  other  day,  and  I  think  spoke  quite 
within  bounds  when  I  said  it,  that  you  would  be  surprised  upon  inves- 
tigation to  discover  the  comparatively  slight  and  inconsequential 
degree  to  which  open  tariff  rates  have  been  reduced  in  this  country 
within  the  last  ten  years  as  the  result  of  railway  competition.  The 
basis  of  rates  remains  where  it  was  fifteen  years  ago.  The  class  rates 
in  official  territory  are  the  same  as  they  were  ten  years  ago,  and  many 
articles  are  in  a  higher  class  than  they  were  then.  The  railway  com- 
petition has  been  a  very  forceful  influence,  but  it  has  found  expres- 
sion in  the  secret  and  preferential  rates  by  which  a  few  men  have 
profited,  and  not  in  reduced  rates  to  the  genenil  public. 

Now,  consider  the  subject  from  another  point  of  view  for  a  moment. 
Take  the  railroads  between  Kansas  City  and  Chicago.  They  had  at  a 
certain  date  a  certain  rate  in  effect  on  grain  from  Kansas  City  to 
Chicago.  Of  course,  whatever  rate  one  road  puts  in  every  other  road 
must  put  in;  that  goes  without  saying.  Now,  suppose  our  laws  had 
been  so  efficient,  so  enforcible  tliat  the\'  would  hav(»  been  complied 
with.  Suppose  no  railroad  would  ever  have  dared  to  deviate  from  its 
published  tariffs  on  account  of  the  risks  and  penalties  that  it  would 
mcur.  Each  railroad  would  know  that  if  it  made  a  reduction  in  the 
open  tariff  every  other  road  would  make  the  same  reduction,  so  that  the 
distribution  of  tariff  between  the  different  roads  would  be  just  the  same 
on  one  published  rate  as  on  another.  Now,  under  those  circumstances 
what  possible  inducement  would  there  ever  be  to  either  road  to  reduce 
its  rate? 

If  they  were  charging  20  cents  on  gmin  ten  years  ago,  each  one  of 
them  charging  20  cents,  and  not  one  of  them  dared  to  make  a  different 
i-ate,  they  would  have  secured  a  certain  distribution  of  that  business 
between  them  on  the  20-cent  basis.     Each  one  of  them  would  know 


; 
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that  if  it  reduced  that  rate  to  15  cents,  eveiy  other  one  would  go  to 
15  cents,  and  there  would  be  no  different  distribution  between  them 
on  the  15  cent  and  on  the  20  cent  basis.  No  possible  inducement  to 
reduce  the  rate.  And  I  fail  to  see  how  it  is  to  be  expected  that  anv 
railroad  tariff  will  be  reduced  as  a  matter  of  fact  by  methods  whicK 
the  present  laws  contemplate. 

Of  course,  the  railroads  discovered  it,  and  what  is  the  result?  The 
competition  took  the  form  of  a  rebate  and  the  secret  rate,  and  that 
has  done  more  than  any  other  influence,  in  my  judgment,  to  build  up 
the  great  concerns  and  strengthen  the  great  combinations  which  are 
now  re^rded  with  so  much  apprehension. 

I  believe  that  we  should  have  had  a  great  deal  less  of  that  sort  of 
thing,  that  industrial  combination  would  not  have  taken  many  of  the 
forms  which  it  has  assumed,  if  from  the  beginning  of  railroaa  history 
it  would  have  been  impossible  for  any  railroad  shipper  to  get  any  better 
rate  than  a  smaller  one. 

So  the  actual  result  now  of  railroad  competition  is  to  benefit  the 
large  shipper.  The  principal  outcome  is  to  aid  the  strong  against  the 
weak.  It  is  not  the  isolated  and  infrequent  shipper  who  gets  some- 
thing off  the  tariff:  it  is  the  large  combination. 

Mr.  Stewart.  Then  you  think  that  providing  pooling  would  prevent 
any  further  combination  between  the  railroads? 

Mr.  Knapp.  I  think  it  would  have  a  tendency.  Here  are  the  roads 
between  Kansas  Citv  and  Chicago.  Pooling  would  simply  mean  an 
agreement  between  them  to  divide  the  competitive  traffic.  1  hey  would 
retain  their  separate  organizations,  their  separate  ownership,  their  cor- 
porate autonomy;  they  would  simply  be  allowed  to  make  legal  agiee- 
ments  with  each  other  for  the  combination  of  the  competitive^  busin<».ss^ 
and  that  agreement  would  be  under  ample  public  control.  Is  not  that 
better  than  to  allow  them  to  actually  combine  in  one  case?  At  least 
the  competitive  attitude  remains.  There  is  potential  competition. 
There  is  independent  and  separate  ownership.  In  the  other  case,  if 
you  have  consolidation,  why  the  competition  is  permanently  wiped 
out. 

Mr.  Stewart.  Do  you  think  the  milway  companies  would  be  satis- 
fied with  less  profit  under  the  pooling  system  than  they  get  under  the 
combination  system? 

Mr.  K^NAPP.  No  one  can  say  about  that.     I  do  not  know. 

Now,  going  a  step  further,  having  referred  to  present  conditions  and 
the  present  situation,  we  are  liable,  possibly,  to  be  confused  by  this 
word  ''pooling."  If  the  right  of  contract  were  granted  which  is  now 
denied,  1  do  not  anticipate  tnat  that  right  would  be  exercised  to  any 
great  extent  in  the  actual  combination  of  traffic  or  its  earnings.  It  is 
no  longer  necessary  to  do  that.  Systems  have  been  so  developed  and 
have  so  natural  relations  to  each  other  that  there  is  not  an  assembling 
of  the  competitive  traffic  at  some  point,  and  the  combination  of  that 
by  an  agreement.  The  right  should  be  a  broader  one  than  that  which 
is  denied  by  the  antipooling  section  of  the  present  law — a  right  to  form 
associations,  a  right  to  make  agreements  with  each  other  as  to  what  are 
just  and  reasonable  rates,  and  to  agree  with  each  other  to  maintain 
them.  That  is  the  general  form  which  those  matters  would  take, 
rather  than  the  specific  one  of  a  combination  of  traffic. 

Now,  I  put  the  matter  from  my  point  of  view  on  the  broad  ground 
of  public  welfare.    I  can  see  where  the  competition  between  railways^ 
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which  it  has  been  the  aim  of  our  laws  to  enforce,  has  given  great 
advantages  to  large  capitalists.  I  fail  to  see  where  it  has  been  of  anv 
appreciable  beneht  to  the  great  mass  of  our  people.  1  think  you  will 
have  difficulty  in  demonstrating  that  that  policy  has  operated  to  the 
advantage  of  the  farmers,  the  small  dealers,  the  wage-earners  of  the 
country.  It  has  been  an  immensely  profitable  policy  to  the  Armours, 
and  the  Rockefellers,  and  the  Havemeyers  of  the  United  States;  and  if 
1  had  to  choose,  gentlemen,  between  a  range  of  rates  absolutelv 
imposed  upon  everybody,  without  deviation  or  Exception,  although 
somewhat  higher  than  might  be  reasonable — if  I  had  to  choose  between 
that  and  the  secret  rates  to  a  few  large  shippers,  with  the  resulting 
discrimination  which  puts  the  great  mass  of  small  dealers  at  serious 
and  sometimes  staple  disadvantage,  I  would  say  that  the  public  welfare 
was  promoted  by  the  former  policy. 

Talke  our  antitrust  law.  Have  you  estimated  the  scope  of  that  law 
as  it  has  been  interpreted  by  the  Supreme  Court?  The  logic  of 
that  decision  is  to  condemn  any  sort  of  understanding  or  arrangement 
between  rival  roads  which  in  any  degree  restricts  their  competition. 
So  if  the  rival  railroads  should  agree  on  storage  charges  or  demur- 
rage, or  car  service  rates,  those  incidents  of  transportation  which  the 
general  public  desire  to  have  uniform,  stable,  and  certain,  to  say  noth- 
ing about  rates,  those  carriers  would  violate  the  antitrust  law,  because 
our  Supreme  Court  has  said  that  law  means  this.  It  is  not  a  question 
whether  the  restraint  upon  combination  is  reasonable  or  unreasonable, 
but  they  have  said  that  any  arrangement,  any  understanding,  any 
combination,  which  has  the  effect  of  putting  the  restraint  upon  the 
competitive  freedom  of  parties,  although  that  restraint  be  wholesome 
and  beneficent  to  individuals,  is  a  violation  of  the  antitrust  law,  and  I 
agree  with  my  colleague,  Judge  Prouty,  when  he  told  you  that  if  the 
antitrust  law  could  be  and  should  be  applied  to  the  railroad  operations 
in  this  country — the  spirit  of  it  be  applied — it  would  bankrupt  every 
railroad  and  bring  on  a  transportation  condition  of  chaos. 

And  one  of  the  difficulties  of  this  whole  situation,  in  my  judgment, 
is  that  there  is  no  legal  sanction  or  support  for  that  method  of  railway 
operation,  according  to  which  they  ougnt  to  be  conducted.  Why,  the 
commerce  of  the  country,  the  welfare  of  the  country,  requires  the 
utmost  freedom  of  action,  and  every  arrangement  of  association  and 
interchange  and  uniformity  gives  an  indirect  but  very  great  public 
advantage. 

So  I  say  we  ought  to  have  recognized  the  nature  of  this  industry 
and  its  relation  to  every  other  rorm  of  activity^  and  should  have 
encouraged  associated  action  under  proper  restraint.  Why,  gentle- 
men, just  imagine  the  agriculture  of  this  country,  the  manufactures  of 
this  country,  the  mining  of  this  country,  conducted  by  methods  which 
have  no  legal  sanction  or  support.  And  that  is  exactly  the  railway 
situation  to-day;  and  while  the  business  done  by  our  railroads  is  enor- 
mous and  their  earnings  very  great,  I  regard  the  general  railway  situ- 
ation with  no  little  apprehension  for  the  very  reason  that  I  have  now 
tried  to  suggest. 

If  the  Attorney-General  is  right  in  his  suit  against  the  Northern 
Securities  Company — and  very  likely  he  is;  I  am  not  implying  the 
slightest  criticism  upon  the  Administration  for  bringing  the  suit,  for 
I  mink,  on  the  contrary,  the  Adminiistration  is  very  much  to  be  oom- 
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mended  for  bringing  it — if  he  is  right,  just  see  the  consequences  that 
are  involved. 

Now,  it  may  be  that  the  technicalities  or  the  language  of  the  anti- 
trust law  are  violated  in  the  one  case  and  not  in  the  other,  but  the 
principle  involved  is  precisely  the  same  in  all  of  them;  and  if  the  com- 
bination  which  has  been  attacked  can  be  broken  up,  then  upon  prin- 
^  ciple  and  upon  grounds  of  public  welfare  every  railway  combination 
wnich  has  been  effected  in  this  country  within  the  past  ten  years  ought 
to  be  broken  up;  and  with  what  result,  to  what  end,  to  what  good 
purpose? 

Resolve  these  great  systems  of  railway  into  their  constituent  ele- 
ments, bring  us  back  into  the  condition  we  were  in  twenty-five  years 
ago.  Why,  the  whole  aim  and  tendency  and  effect  of  that  legislative 
policy,  if  it  could  be  adopted,  would  be  not  to  perfect  and  develop 
our  great  railway  systems  of  communication,  but  to  bring  us  back  to 
the  disjointed  and  fragmentary  and  separated  and  warring  elements 
we  haa  ten  years  ago. 

What  ought  we  to  do?     Not  merely  recognize  an  inevitable  tend- 
sj  ency,  but  recognize  the  great  public  advantage  of  these  itiilway  com- 
binations and  men  control  them. 

Let  me  put  it  in  another  way.  Let  me  remind  you  of  the  funda- 
mental dinerence  which  there  is  between  combinations  in  the  industries 
and  in  railway  service;  the  difference  is  fundamental,  gentlemen.  It 
is  fundamental  in  the  constitution  of  society,  and  in  the  Constitution 
of  the  United  States,  when  it  comes  to  actual  property,  the  things 
which  we  eat  and  use  and  wear,  the  products  of  human  labor  and  skill; 
why,  we  do  not  want  uniformity  of  price,  if  we  can  help  it. 

We  want  every  producer  to  be  perfectly  free  to  get  the  most  he  can 
for  ever^^thing  that  he  has  to  sell  and  every  purchaser  to  be  equally 
free  to  buy  everything  as  cheap  as  he  can.  That  is,  we  want  the 
utmost  freedom  of  contract  between  buyer  and  seller  in  the  exchange 
of  property,  and  in  the  freedom  of  that  contra^tHrests  industrial 
liberty.  It  may  well  be  that  those  industrial  combinations  which  have 
for  their  purpose  temporary  or  permanei^fe^festraint  upon  that  freedom 
of  contract,  either  by  limiting  production  or  controlling  prices,  or 
anything  of  the  kind,  are  against  public  welfare,  and  ought  to  be  pre- 
vented if  they  can  be.  But  when  ]f^  come  to  railroad  transportation, 
you  have  an  entirely  different  sij^ation.  It  is  a  public  service.  It  is 
not  a  matter  of  contract  at  all,  s(s  I  said  to  you  the  other  day.  You  do 
not  ride  upon  the  cars  as  yowbuy  flour,  by  contract,  but  you  ride  on 
the  cars  and  have  your  prop^^y  transported  in  the  exercise  of  your 
political  rights,  and  you  do  *^ant  uniformity,  and  if  I  am  compelled  to 
pay  for  a  public  service  o^^e  sum  and  you  get  it  at  a  lower  sum,  my 
political  rights  have  been  iliyaded. 

I  have  been  denied  the  [protection  which  the  Constitution  under- 
takes to  guarantee  me,  an(g  if  i  could  have  my  way  I  would  have  the 
prices  of  railroad  transpo/rtation  as  certain  and  unchangeable  as  the 
price  of  postage  stamps.  / 1  do  not  mean  unchangeable  from  month  to 
month  or  from  year  to  yeftr,  but  for  the  time  being,  as  between  man  and 
man;  and  I  would  make  i/t  impossible  for  an  Armour, or  a  Rockefeller, 
to  get  a  car  load  of  freight  carried  any  cheaper  than  the  humblest 
cross-roads  merchant,     r 

And  to  repeat  what  I  aai<j  yesterday,  for  I  am  very  much  impressed 
with  that,  there  is  no  influence  which  will  so  operate  to  bring  down 
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railroad  rates  as  the  absolute  maintenance  of  i-ailroad  rate8.  When 
you  have  the  conditions  which  have  heretofore  prevailed,  and  which 
must  prevail  more  or  less  under  the  competitive  system,  a  railroad 
will  yield  to  the  powerful  shipper,  to  great  combinations,  and  hold  up 
its  rates  as  to  everybody  else;  out  when  the  big  shipper,  the  largest 
company,  can  not  get  one  mill  off  the  rate,  you  have  the  approval  of 
everybody  to  bring  down  the  rate. 

Let  me  put  it  in  another  way.  What  is  at  the  bottom  of  our  appre- 
hension and  our  alarm  as  to  these  industrial  combinations?  Wny,  I 
suppose,  I  believe  that  it  is  the  apprehension  that  they  will  so  use 
their  power  and  the  degree  of  monopoly  which  they  get  by  their  com- 
bination as  to  extort  from  the  public  fairer  prices  than  would  otherwise 
prevail.  Now,  we  can  not  reach  the  price  of  property;  you  gjentle- 
men  can  not  fix  by  legislation  the  price  of  sugar  or  cotton  ties  or 
flour  or  anything  else — steel  rails,  for  instance.  So  what  do  you  try  to 
do?  You  try  to  prevent  the  combination  out  of  which  those  high 
prices  result,  because  that  is  the  only  thing  you  can  do.  You  can  not 
go  to  the  end  you  want  to  reach  and  control  the  sum  which  the  con- 
sumer would  pay,  because  that  would  far  transcend  your  constitutional 
powers;  so  you  try,  and  so  the  State  legislatures  try,  to  accomplish 
your  result,  or  some  measure  of  that  result,  by  the  indirect  method  of 
putting  every  obstacle  you  can  in  the  way  of  combination.  And  I  am 
not  making  any  adverse  criticism  upon  those  laws,  either  State  or 
national;  but  I  want  to  contrast  with  that  the  railway  situation. 

When  t  comes  to  that,  you  can  go  right  to  the  end  in  view  nd  co  - 
trol  the  pric  \  You  have  not  got  to  resort  to  any  indirect  and  unsuit- 
able metnods.  The  price  of  tne  thing  in  question  is  under  absolute 
control.  You  can  fix  railroad  rates.  1  ou  can  do  it  through  the  Com- 
mission, and  you  have  absolute  control  over  it,  so  that  for  the  very 
reason  you  may  be  opposed  to  industrial  combination  you  ought  to  ba 
in  favor  of  railway  combination. 

I  am  talkiffg'tmvHiu^  gentlemen. 

Mr.  Stewart.  We  anfx^y  much  interested,  Judge. 

The  Chairman.  Judge  CleitHents,  would  it  suit  your  convenience  to 
be  heard  to-morrow  morning?    V^ 

Mr.  Clements.  Yes.  sir;  any  titui^  it  suits  the  committee. 

The  Chairman.  1  have  been  notifiiM  that  certain  representatives  of 
the  railways  will  bo  ready  to  he  heard  ^n  Tuesday,  and  if  we  can  get 
through  with  the  l)alance  of  the  subject  by  that  time  we  will  do  so. 
If  not,  we  will  give  you  such  time  as  you  need. 

Mr.  Clements.  I  certainly  do  not  expect  to  take  more  than  an  hour 
and  a  half. 

The  Chairman.  If  it  will  suit  you,  we  will  be  pleased  to  hear  you 
to-morrow  at  half-past  10  o'clock. 

Mr.  Clements.  Very  well. 

Thereupon,  at  12.40  p.  m.,  the  committee  adjourned  until  to-morrow, 
April  25,  1902,  at  10.30  o'clock  a.  m. 
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Washington,  D.  C.  ,  Saturday^  April  26^  1902.  \ 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hep- 
burn in  the  chair. 

STATEMENT  OF  HON.  JUDSOH  C.  CLEMENTS,  INTEESTATE   COM- 

MEECE  COMMISSIONEE. 

Mr.  Clements.  Mr.  Chairman,  1  think  I  will  be  excused  for  speak- 
ing generally  for  a  few  moments,  although  it  is  not  my' purpose  to  go 
into  the  general  question  to  any  great  length.  There  are  some  features 
of  the  general  subject  of  regulation  which  ought  to  be  referred  to  in 
connection  with  the  practical  details,  which  I  suppose  it  is  the  object 
of  the  committee  and  of  all  of  us  to  get  down  to,  and  only  so  far  as  I 
think  necessary  for  a  proper  consideration  of  those  will  I  refer  to  the 
subject  in  general. 

The  magnitude  and  impoiiance  of  these  questionsji  and  the  difficulties 
and  complexities  surrounding  them  are  not  to  be  wondered  at,  and 
they  are  sufficient  to  caution  anyone  who  approaches  this  subject, 
either  from  the  standpoint  of  legislation  or  administration,  against 
overconfidence  in  being  able  at  once  to  formulate  suitable  and  effective 
legislation  in  all  particulars. 

There  are  men  living  who  were  born  before  there  was  a  mile  of  rail- 
road built  in  this  countiy,  and  yet  we  now  have  nearly  200,000  miles. 
It  is  a  business  which  reaches  everybody,  touches  every  other  busi- 
ness, and  upon  which  everybod}^  is  more  or  less  dependent.  This 
immense  property  has  been  constructed  under  public  franchises  which 
have  authorized  the  promoter  to  take  private  property  for  public  use 
upon  the  theory  that  they  perform  a  public  service,  and  therein  this 
business  is  distinguished  in  principle,  fundamental  principle,  from  the 
ordinary  private  business  in  which  men  engage  without  public  regu- 
lation. Another  feature  distinguishes  it,  and  that  is  that  every  i*ail- 
road  is  of  necessity  to  most  people  a  monopoly.  There  are  seveml 
roads  for  the  same  people  at  the  trade  centers.  There  were  formerly 
more  than  there  are  now,  since  modem  combinations  have  been  per- 
fected; but  after  all  the  great  body  of  the  people  who  need  protection 
from  injustice  most  are  those  who  can  patronize  only  one  railroad. 

Hence  long  since  has  grown  up  the  idea  that  it  is  perfectly  correct 
and  necessary  to  regulate  this  business.  It  'has  more  to  commend 
regulation  tlian  many  other  things  that  have  been  regulated.  From 
the  beginning  in  this  country  it  is  a  matter  of  history  that  public 
authority — legislative  authority  of  the  States,  at  least— has  always 
regulated  the  tolls  at  grist  mills,  over  turnpikes,  and  monopolies  of 
that  sort  in  which  the  public  are  interested,  in  which  it  was  believed 
that  the  public  was  entitled  to  fair  and  equal  treatment  as  between 
man  and  man.  It  is  true  that  is  a  small  matter  now  as  compared  to 
this  business.  It  was  an  important  matter,  however,  in  the  former 
days  before  railroads  and  the  steam  mills  and  merchant  mills  that  have 
been  brought  a})out  at  trade  centers;  it  was  a  vital  matter  then,  and 
the  public  authority  did  not  hesitate  to  regulate  it  on  the  sole  ground 
that  it  was  a  monoi)oly,  though  a  private  business.  In  addition  to  the 
fact  that  the  railway  is  a  monopoly  to  most  people  there  is  the  further 
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fact  that  it  was  created  only  by  grant  of  public  authority  for  a  public 
purpose,  to  take  private  property  in  order  to  do  the  public  business. 

But  I  will  pass  from  that  question,  because  it  is  settled  by  judicial 
interpretation  that  there  is  competent  authority  and  adequate  reason, 
both,  for  regulation. 

Sometimes  when  these  matters  are  presented  those  who  oppose  regu- 
lative legislation  speak  of  it  as  a  great  innovation^  as  revolution,  as 
something  unheard  of,  and  therefore  I  have  made  this  reference  to 
these  matters.  For  a  long  time  the  people  of  the  country  got  along 
without  any  demand  for  regulating  railroads,  although  they  had  the 
authority  in  the  Constitution,  formed  long  before  a  road  was  built, 
for  that  purpose,  and  upon  which  the  present  law  was  enacted.  But 
the  warfare  between  railroads  and  tetween  rival  communities  and 
markets  and  products  had  not  been  made  so  sharp  that  there  was  neces- 
sity for  regulation. 

The  roads  were  far  apart;  they  were  separate  lines.  They  had  not 
formed  these  a^^'egatioils,  and  great  trade  centers  had  not  been  built 
up  by  the  facilities  of  the  railroads,  and  therefore  the  necessity  for 
regulation  for  a  long  time  did  not  exist,  and  for  a  still  further  time 
the  sharpness  of  friction  and  warfare  and  strife  l>etween  communities 
and  individuals  in  business  and  carriers  was  not  such  as  to  make  impera- 
tive the  demand  for  legislation  such  as  resulted  in  the  passage  of  the 
present  law,  which  was  enacted  in  1887.  But  for  ten  years  before  that 
time  it  was  a  matter  of  public  agitation.  It  was  before  both  Houses  of 
Congress  for  about  that  time,  and  this  law  was  the  fruit  of  that  agita- 
tion and  contention. 

It  is  not  strange  that  Congress  at  that  time  did  not  make  a  perfect 
law.  It  was  a  great  field,  a  great  subject;  there  were  great  interests, 
great  diflBculties  involved.  It  was  tentative  and  experimental,  and  two 
years  later,  in  1889,  following  the  provision  of  the  statute  which 
requires  the  Commission  annually  to  report  to  Congress  and  make  sug- 
gestions as  to  needed  legislation  to  perfect  the  law,  certain  recommen- 
dations were  made,  arid  Congress  took  it  up  again  and  amended  it  in 
several  particulars,  one  of  wnich  was  to  include  the  shipper  under  the 
criminal  provisions  of  the  law.  He  was  originally  not  under  the 
criminal  features. 

Another  provision  then  added  to  the  law  was  one  making  it  a  crime 
for  a  shipper  to  underbill  or  misdescribe  the  products  he  shipped  so 
as  to  cheat  the  railroads  by  marking  a  package  a  certain  kind  ot  freight 
which  would  go  at  a  low  rate,  whereas  it  was  a  higher  grade  of  freight 
that  went  at  a  higher  rate.  Those  were  two  important  provisions  put 
in  at  that  time  at  the  instance  of  the  carriers  and  recommended  by 
the  Commission.  They  thought  that  was  just  and  went  toward  mak- 
ing an  adequate  law  protecting  both  interests  with  impartiality. 

Since  that  time  there  has  been  practically  no  amendment  to  this  law; 
none,  I  might  say,  except  the  supplemental  act  which  relates  to  the 
matter  of  taking  testimony,  which  grew  out  of  what  is  known  as  the 
Councilman  case. 

It  has  been  now  about  thirteen  years  since  the  law  was  overhauled 
in  the  particulars  to  which  1  have  referred.  The  Commission  has  in 
obedience  to  a  requirement  of  the  act  year  after  year  made  sugges- 
tions as  to  what  it  tnought  was  necessary  to  give  cSect  to  the  purposes 
of  the  law,  and,  as  you  well  know,  has  annually  provoked  a  campaign 
of  criticism,  which  has  already  been  referred  to  on  the  part  of  those 
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who  undertake  to  defeat  the  pix>posed  legislation  by  charging  the 
Commission  with  greed  and  anxiety  for  unlimited  power.  I  will  not 
waste  time  on  that.  I  think  the  committee  undei*stands  that  this  Com- 
mission, acting  officially  and  under  oath,  has  no  interest  in  the  matter 
except  to  endeavor  to  carry  out  its  duties  faithfully  as  time  and  expe- 
rience show  them  to  be.     That  is  what  it  is  trying  to  do. 

1  will  present  a  few  figures  which  relate  to  the  subject  in  geneml, 
not  for  tne  purpose  of  arguing  from  these  that  mtcs  are  or  are  not 
reasonable,  but  for  the  purpose  of  emphasizing  the  extent,  the  magni- 
tude of  this  matter  and  the  questions  involved  in  it,  whether  viewed 
from  the  standpoint  of  the  carrier  or  that  of  the  shipper. 

The  gross  earnings  of  the  carriers,  the  milways  alone,  not  includ- 
ing the  water  carriers,  for  the  year  ending  June  30,  1901,  were 
$1,578,000,000.  This  is  equal  to  more  than  $4,000,000  a  day  for  every 
day  in  the  year.  It  equals  about  $175,000  an  hour  for  every  hour  of 
the  twenty-four  in  every  day.  The  increase  shown  in  these  gross 
earnings  from  operations  for  the  year  1901  over  the  year  1899  amounts 
to  $265,000,000,  which  is  an  increase  in  two  years  of  over  $3  a  head 
for  every  man,  woman,  and  child  in  the  United  States. 

The  gross  annual  receipts  amount  now  to  more  than  $21  a  head  for 
the  whole  population,  or  $105  for  every  male  adult,  supposing  there 
to  be  one  in  every  five  of  population. 

Now,  of  course  a  large  proportion  goes  out  a«  fast  as  it  comes  in, 
in  the  way  of  expenses  of  operation.  Therefore  I  have  said  that  1  do 
not  use  these  figures  as  applicable  to  the  question  of  the  reasonableness 
of  mtes,  but  1  present  them  to  emphasize  the  importance  of  the  sub- 
ject and  of  the  questions  that  arise  under  it,  because  it  is  not  to  be 
conceived,  in  a  business  so  large  as  this,  conducted  by  so  many  peo- 
ple, where  the  carriers  are  left  to  fix  their  own  rates,  with  refer- 
ence to  their  own  earnings,  that  the  result  of  it  will  be  that  mtes  will 
in  all  instances  be  just  and  right  and  equal  to  evervl)ody.  It  is  impos- 
sible to  conceive  of  such  a  state  of  things  with  sucli  a  result  so  long  as 
humanity  is  what  it  is.  Railroad  carriers  are  made  up  of  the  same 
kind  of  people  that  the  shippers  are  and  every  other  class. 

Mr.  Stewart.  What  percentage  on  the  supposed  capital  invested 
were  those  gross  earnings? 

Mr.  Clements.  The  capitalization  as  it  stands  is  about  $11,500,- 
000,000.  That  includes  bonds,  stock,  and  every  class  of  so-called  capital- 
ization. 

Mr.  Stewart.  About  what  percentage  would  the  gross  earnings  be? 

Mr.  Clements.  The  gross  earnings  would  be  something  like  14  or 
15percent;  but,  asl  say,  something  like  $10,000,000  go  out  for  operating 
expenses.     There  would  still  be  left  over  $500,000,000  to  go  for  other 

Cui-poses.     Not  quite  all  of  that  is  available  for  dividends  and  interest, 
owever;  but  something  like  4i  per  cent  is  available  for  interest  on 
bonds  and  dividends  on  stocks. 

That  is  about  what  it  figures  down  to  in  round  numbers.  After  you 
take  out  expenses  for  operation,  and  taxes,  and  other  matters  that  are 
proper  to  come  out,  there  is  still  left  some  4i  per  cent,  or  between  4i 
and  5  per  cent,  on  the  present  capitalization,  or  about  that.  That 
includes  the  interest  on  funded  debt  and  bonds,  as  well  as  the  dividends 
on  stocks.  But  the  substantial  ownership  of  railroads  is  largely  in 
bonds.  When  you  come  to  consider  this,  it  is  unfair  to  take  simply 
the  amount  of  dividends  on  the  stock  and  say  that  is  all  they  q&\:\^  v^ 
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the  way  of  profits,  because  in  many  instances  the  roads  have  been 
built  by  the  bonds,  and  the  stocks  represent  no  investment.  It  is 
impossible  to  say  what  percentage  is  so. 

It  iv'  shown  in  some  cases  that  when  a  carrier  has  been  paying  a  6  or 
7  per  cent  dividend  for  seveml  years  atid  it  still  has  earnings  that  will 
permit  more  than  that,  some  form  of  liability  is  issued.  I  have  in 
mind  now  one  instance  of  that  kind  particularly  where  the  specific 
thing  to  which  I  refer  was  done — that  is,  there  was  handed  around  to 
every  stockholder  an  equal  amount  in  certificates  of  indebtedness  to 
the  amount  of  his  stock,  and  the  so-called  indebtedness  to  draw  6  per 
cent  a  year.  That  differs  onlv  from  a  mortgage  in  that  it  can  not  be 
foreclosed.  But  it  is  one  device  to  take  up  whatever  might  be  left 
without  reducing  rates.  It  goes  into  this  capitalization  of  $11,000,000,- 
000,  or  something  over  that,  that  exists  now.  Roads  have  been  built 
within  ray  own  knowledge  where  the  money  that  built  and  equipped  them 
was  paid  in  dollar  for  dollar  to  the  amount  of  onlv  the  first-mortgage 
bonds.  Then,  in  addition  to  that,  the  holders  of  the  bonds  were  given 
an  equal  amount  of  stock,  for  which  they  paid  nothing. 

Mr.  Stewart.  That  is  substantially  watered  stock. 

Mr.  Clements.  Y  es,  sir.  There  is  no  doubt  much  of  that  in  this  capi- 
talization, and  notwithstanding  all  of  that  and  the  many  ways  in  which 
similar  things  have  been  done  there  is  still  available  for  the  year  1901, 
including  surplus,  something  like  what  would  pay  4  to  5  per  cent  on 
the  total  capitiilizations,  covering  stocks,  Iwnds,  etc. 

The  United  States  collects  in  customs  duties,  or  did  for  the  year 
ending  June  30, 1901 — the  same  3^e{ir  to  which  I  have  been  referring — 
*t>:38,000,000;  from  the  internal  revenue,  all  sources,  $305,000,000; 
miscellaneous  sources,  $41,000,000,  making  a  total  of  $584,000,000, 
which  is  little  more  than  one-third  of  what  the  milroads  collect  in  a 
3^ear. 

Still,  I  wish  to  repeat  that  I  refer  to  these  figures  now  only  to  show 
the  magnitude  of  this  matter  and  to  illustrate  and  emphasize  what  I 
believe  must  be  admitted  by  all,  and  that  is  that  so  long  as  the  carriers 
doing  this  business,  immense  as  it  is,  are  allowed  to  fix  their  own 
rates  upon  their  own  considerations,  looking  to  their  own  interests,  as 
all  men  do — they  are  not  peculiar  in  that  respect — it  is  not  to  be 
assumed  that  every  shipper  will  have  a  just  and  reasonable  rate  to  ship 
upon.  In  the  scramble  for  gain  such  a  conclusion  as  that  would  be 
unreasonable.  Hence  the  necessity  for  some  middle  moderate  course 
to  take  care  of  both  sides  in  respect  to  what  is  just  and  reasonable. 

If  either  of  you  and  1  have  a  (controversy  about  accounts,  for  instance, 
or  anything,  and  we  can  not  agree  alx)ut  it,  you  do  not  try  the  case; 
neither  do  1.  We  are  all  bound  in  the  society  of  government,  in 
order  to  guarantee  justice  to  both  sides  and  all,  through  the  instru- 
mentality of  public  tribunals — impartial,  just,  and  fair.  That  is  the 
theory  of  our  whole  Government.  It  is  declared  in  the  first  section  of 
the  act  to  regulate  commerce  that  every  rate  shall  be  just  and  reason- 
able, and  that  everv  rate  that  is  not  so  is  unlawful  and  forbidden. 
We  are  told  that  this  did  not  create  any  new  law;  that  it  only  dis- 
closed what  was  common  law.  But  if  it  was  common  law — and  I  con- 
cede it  was,  at  least  in  respect  to  a  reasonable  rate — why  was  it  put 
into  a  section  of  this  act  ^  Did  that  make  it  any  more  the  law  than  it 
was  before  if    Not  at  all.     It  was  declared  there  for  the  reason  that, 
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although  common  law,  it  was  nothing  but  a  beautiful  but  dormant 
principle  which  had  never  had  substantial  application. 

The  shipper  could  not  go  into  court  because  he  had  been  charged 
five,  one,  or  several  dollars  too  much  on  a  single  shipment  and  mainte.in 
a  suit  which  would  cost  him  a  hundred  dollars  or  more  in  the  end, 
even  if  successful,  and  in  contest  with  a  great  corporation,  with  its 
salaried  lawyers,  who  are  paid  from  one  year's  end  to  another  to  take 
care  of  all  its  cases.  The  individual  could  not  cope  with  his  adversary 
in  such  a  fight  as  that  and  get  redress,  although  he  had  a  theoretical 
remedy  at  common  law.  I  challenge  anyone  to  find  a  recorded  case 
in  any  court  which  ever  gave  back  to  a  man  one  dollar  because  he  had 
been  charged  more  than  a  reasonable  rate. 

It  is  practically,  I  repeat,  only  a  theoretical  remedy.  It  is  mockery 
to  tell  a  man  in  such  case  that  he  has  his  remedy  in  court.  It  is  worse 
than  giving  a  man  a  stone  when  he  asks  for  bread.  He  can  not  avail 
himself  of  it.  The  record  shows  he  never  did.  The  reasons  why  he  did 
not  are  apparent  to  every  man. 

Well,  why  did  Congress  declare  the  principle  of  the  common  law 
in  the  first  section  of  this  act?  Manifestlv  to  give  it  some  vitality. 
They  followed  that  declaration  up  with  otfier  provisions  intended  to 
give  it  eflFect,  for  left  alone  it  does  not  amount  to  anything  more  than 
a  last  year's  spread-eagle  declaration  of  a  political  party.  We  come 
together  in  party  assemblies  from  time  to  time,  and  after  sufficient 
"whereases  each  denounces  ev-erything  pretty  much  the  other  has 
done  and  seeks  favor  by  popular  declarations  sometimes  too  general 
for  practical  realization.  To  leave  the  declaration  that  a  reasonable 
and  just  rate  is  lawful  and  any  other  rate  is  imlawf ul,  unsupported  by 
some  method  to  give  it  eflFect,  is  worth  no  more  than  one  of  these 
campaign  declarations,  practically.  Hence  it  was  followed  up  with 
all  the  sections,  the  whole  of  which  simply  provides  certain  things  to 
be  done  to  give  eflFect  to  that  fundamental  declaration  that  rates  must 
be  reasonable  and  just.  Now,  they  do  not  give  eflFect  to  it.  After  an 
experience  of  fifteen  years  they  fail  to  do  it. 

Of  what  use  is  it  to  require  the  carrier  to  file  their  schedules,  pub- 
lish and  print  them,  and  the  Commission  to  collect  reports  and  publish 
them,  and  to  do  all  the  other  minutiae  of  the  things  required  to  be  done 
in  this  act  by  the  Commission  or  by  the  courts  m  the  way  of  proced- 
ure, investigation,  and  things  of  that  soi*t,  if  after  all  that  is  done  it  is 
still  left  where  it  was  before,  for  the  carrier  to  fix  his  mte,  enforce  it 
whether  reasonable  and  just  or  otherwise,  and  there  is  nobody  to 
hinder  him? 

I  will  not  say  that  the  public  investigation  of  these  questions  has 
not  been  of  value  in  general.     It  would  not  be  true  to  say  so. 

I  will  not  say  that  the  varied  and  constant  correspondence  conducted 
by  the  Commission  in  respect  to  complaints  of  aiscriminations  and 
unreasonable  rates  presented  by  letter  to  us  and  disposed  of  in  that 
way  has  not  been  of  benefit.  We  do  the  best  we  can  to  present  to  the 
railroads  reasons  why  there  should  be  an  alteration  here  or  there  in 
such  cases,  some  of  which  suggestions  are  complied  with  and  some  not. 
In  the  same  way  the  carrier's  side  of  the  question  is  presented  to  the 
shipper.  I  will  not  say  that  all  of  this  is  utterly  worthless  or  that  it 
has  not  accomplished  a  good  deal  of  improvement  in  conditions.  After 
all,  however,  the  substantial  thing  that  was  aimed  at  is  largely  a  fail- 
ure, and  that  is  the  correction  of  a  rate  that  is  wrong. 
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For  what  intent  are  individuals,  associations,  firms,  and  corpora- 
tions authorized  to  file  complaints  with  the  Commission  ?  For  what 
intent  is  the  Commission  required  to  serve  notice  on  the  carriers  com- 
plained against,  institute  an  in(]^uiry,  have  a  hearing,  and  make  a  report 
thereon  ?  It  is  the  rate  that  is  complained  of.  The  rate  is  the  basis 
of  all  of  these  controversies.  Sometimes  there  is  a  question  of  dis- 
crimination in  respect  to  such  a  matter  as  not  furnishing  cars  to  one 
shipper,  while  they  are  furnished  to  other  shippers;  but  these  are 
ratner  minor  matters  compared  to  the  one  continuing  thing  that  is  the 
subject  of  complaint,  and  tnat  is  the  rate.  It  all  goes  to  the  rate.  The 
amount  you  pay,  or  the  amount  which  you  pay  as  related  to  what  other 
people  pay  J  that  is  the  controversy. 

Now,  it  IS  not  of  much  value  to  make  a  lot  of  regulations  about 
one  thing  and  another  and  still  leave  'that  question  untouched.  To 
regulate  all  around  the  one  thing  which  is  the  cause  of  the  trouble 
and  leave  that  unregulated  is  unprofitable.  This  brings  me  to  the 
question  as  to  the  authority  of  the  Commission  in  respect  to  a  rate 
when  it  is  complained  of  and  investigated,  and  I  shall  not  dwell  upon 
that.  It  seems  to  me  that  the  statement  of  the  whole  matter  suggests 
of  itself  that  if  there  is  to  be  any  remedy  it  must  be  authority  in 
some  board — somebody.  It  can  not  be  a  court,  because  the  Supreme 
Court  has  decided  that  the  fixing  of  the  rate  for  the  future  is  a  legis- 
lative act,  and  courts  can  not  legislate  under  the  Constitution.  There- 
fore it  must  be  done  in  one  of  the  ways  that  Congress  has  said.  Con- 
S^ress  itself  must  fix  the  rate  or  authorize  somebody  else  to  do  it  in  a 
imited  way,  if  it  is  to  be  fixed  at  all. 

Now,  if  the  time  has  not  arrived  that  we  are  convinced  it  is  right 
and  just  under  proper  safeguards  and  limitations  to  give  a  cer^in 
limited  authority  to  fix  by  review  the  rate  which  the  railroads  have 
first  fixed,  then  there  is  no  use  to  do  anything  more  than  has  been 
done.  I  want  to  read  to  you  the  utterance  of  a  distinguished  railroad 
lawyer  in  an  early  case  before  the  Commission.  To  get  down  to 
where  the  friction  comes  in  a  controversy  is  the  best  way  to  get  at  the 
question.  A  complaint  was  made  of  the  unreasonableness  ox  rates  on 
coal  in  Pennsylvania,  and  Mr.  Johnson,  then  and  now,  I  believe, 
counsel  for  the  Pennsylvania  Railroad,  which  was  a  party  to  the  case, 
said  in  his  argument  to  the  Commission: 

You  must  fix  this  rate  under  the  testimony  in  this  case,  and  not  upon  the  argu- 
ment of  Mr.  Gowen;  for  while  he  gives  you  his  experience  as  a  railroad  manager,  that 
can  not  help  you  unless  it  is  in  accordance  with  testimony  given  under  oath  and 
under  the  sanction  of  cross-examination.  Under  the  testimony  only  will  you  be 
justified  in  saying  that  these  rates  are  so  extortionate  as  to  demand  your  interterence. 
You  must  fix  the  rate  to  be  charged.  Mr.  Gowen  sees  the  difliculty  which  will 
beset  you  in  doing  this,  and  he  therefore  says  that  he  does  not  ask  you  to  fix  rates,  but 
onlv  to  say  that  the  present  one  is  unreasonable.  He  tells  you  that  after  you  have 
said  this,  and  after  you  have  established  the  principle  that  before  the  carrier  names 
his  rates  he  must  consult  with  the  shipper,  ** these  people"  will  come  together  and 
&x  the  rates  themselves.    That  will  not  do. 

If  this  Commission  says  that  the  present  rates  are  unreasonable,  they  must  say  so 
because  there  is  a  different  rate  they  have  determined  to  be  a  proper  one.  It  will 
not  do  for  you  to  make  a  general  finding  and  to  say  "The  present  rates  are  unreason- 
able, but  v?e  do  not  know  what  they  ought  to  be.  We  can  not  fix  them  for  you. 
You  must  agree  upon  them  amongst  yourselves."  If  unreasonable,  say  to  what 
extent  they  are  unreasonable;  whether  to  the  extent  of  a  cent,  or  of  many  cents,  or 
of  a  dollar  a  ton.  Would  it  be  proper  for  you  to  lay  down  an  abstract  principle 
that  would  leati  to  endless  contusion  in  the  application?  That  would  put  all  at 
cliaos.    For  Heaven's  sake  do  not  ever  make  the  matter  of  the  proi)er  rates  for  car- 
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rying  coal  one  to  be  regnlated  in  a  conference  between  the  carriet  and  the  ehippear. 
It  vou  have  been  convinced  by  these  petitioners  that  the  present  rates  are  nnreason- 
abie  and  unjust,  then  say  what  the  rates  ought  to  be.    This  will  be  your  duty. 

1  read  this  not  for  the  purpose  of  offering  an  apology  for  the  inter- 
pretation of  the  statute  by  the  Commission  as  then  constituted,  with 
that  recognized  jurist,  Judge  Cooley,  at  its  head^  but  I  read  it  for  the 
now  more  important  purpose  of  illustrating  the  inefficiency  of  the  act 
as  since  construed.  For  Heaven's  sake,  says  this  eminent  counsel,  if 
you  condemn  this  rate  it  is  because  you  have  in  mind  an  idea  from  the 
testimony  of  what  is  the  proper  rate.  Now,  when  you  condemn  this, 
say  what  the  other  is;  but  do  not  turn  it  over  to  the  shippers  and  car- 
riers for  another  controversy,  and  another  and  another,  with  endless 
difficulty  and  confusion.  Suppose  the  rate  complained  of  is  a  dollar, 
to  use  an  illustration  which  was  used  by  a  member  of  the  committee 
yesterday,  and  the  complaint  is  that  it  is  excessive  to  the  extent  of  20 
cents,  and  it  is  alleged  that  it  ought  to  be  not  over  80  cents;  that  this 
is  reasonable,  and  anything  above  it  is  unreasonable. 

Then  the  Commission  serves  the  complaint  and  takes  testimony,  and 
after  a  careful  examination  of  several  months  and  with  several  hun- 
dred pages  of  testimony  of  numerous  witnesses,  railroad  officials,  and 
all  interested,  takes  into  careful  account  all  the  circumstances  and  con- 
ditions that  can  be  ascertained  pertinent  to  the  matter,  and  with  delib- 
eration— not  with  the  haste  of  a  court-house  proceeding,  but  with  all 
the  time  that  is  necessary  to  devote  to  it  for  a  careful  consideration" 
and  consultation — reaches  the  conclusion  that  90  cents  is  a  reasonable 
rate.  If  the  shipper  is  entitled  to  a  just  and  reasonable  rate,  he  is 
entitled  to  it  to-aay  and  all  the  time.  He  is  entitled  to  it  to  ship  on, 
not  for  a  cause  of  action  to  recover  $5  on  some  shipment  he  made  last 
week,  which  he  can  not  go  after  at  all.  How  is  he  to  do  business  on 
the  chances  of  recovering  back  the  excess?  What  he  needs,  and  what 
the  law  declares  him  entitled  to,  is  a  rate  which  is  just  and  reasonable 
which  he  may  use  and  ship  under. 

Well,  now,  if  under  the  present  law  in  the  case  just  assumed  the 
reasonable  rate  stated  was  ascertained  by  the  Commission  and  so  found, 
all  that  could  be  done  would  be  to  condemn  the  dollar  rate.  If  90 
cents  is  all  that  is  reasonable  the  ninety -first  cent  is  just  as  unlawful 
as  the  one-hundredth  cent.  The  ninety-second  is  just  as  unlawful. 
And  hence  it  was  that  the  Commission,  with  Judge  Cooley  at  the  head 
of  it,,  determined  away  back  that  when  the  Commission  found  that  a 
carrier  was  doing  any  act  prohibited  under  this  law,  ordering  them  to 
cease  and  desist  from  that  act  went  as  much  to  one  part  of  a  violation 
as  to  another,  and  that  the  inhibition  applied  as  well  in  the  case  stated 
to  the  ninety-first  cent,  which  was  1  cent  above  that  which  was  reason- 
able, as  to  the  one-hundredth  cent,  which  was  10  cents  above;  and  that 
the  violation  of  law  found  was  in  charging  any  part  of  the  excess,  and 
therefore  it  was  competent  to  make  the  orders  it  did  make,  which  were 
as  broad  but  no  broader  than  the  violation.  So  much  for  that.  I 
have  presented  it  not  by  way  of  criticism  of  any  decision,  but  for  the 
purpose  of  illustrating  the  necessity  of  ascertaining  what  is  the  rea- 
sonable mte,  as  well  as  what  is  the  unreasonable  one,  so  as  to  give 
effect  to  what  is  a  shipper's  declared  right  under  this  law. 

Now,  is  that  any  great  hardship?  Doubtless  you  will  be  told  by 
some  of  the  gentlemen,  but  not  all  of  them,  whose  property  is  to  be 
regulated — that  is,  if  it  is  to  be  regulated;  I  do  not  know  whether  it 
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is  or  not — that  this  is  unnecessary.  Of  course  they  do  not  want  to  be 
regulated  any  more  than  they  can  help;  that  is  natural;  that  is  the  way 
you  would  be,  and  the  way  any  of  u^  would  be.  We  think  we  can  trust 
ourselves  to  do  justice  to  everybody,  and.  therefore,  we  do  not  need 
any  regulation.  That  is  humanity,  but  that  is  not  society.  Society 
can  not  rest  on  any  such  principle  as  that. 

The  Chairman.  May  I  mterrupt  you  with  a  question  which  is  perti- 
nent here? 

Mr.  Clements.  Certainly. 

The  Chairman.  I  wish  you  would  tell  the  committee  if  it  was 
authorized  to  establish  a  rate  what  would  be  the  elements  of  cost  of 
transportation  that  would  enter  into  your  calculation  in  determining 
that  rate.  It  is  a  comprehensive  question,  but  I  think  it  would  be 
beneficial  if  some  one  with  experience  and  authorized  thereby  to  speak 
would  tell  us  of  all  these  elements  of  cost.  What  would  you  look  to, 
what  would  you  look  at  on  the  part  of  the  carrier,  in  the  expenses  and 
all  of  that? 

Mr.  Clements.  The  Commission  has  in  several  cases  made  orders  of 
that  sort,  and  while  I  can  not  stand  here  and  offhand  repeat  all  the 
elements  that  have  been  suggested  from  time  to  time  in  all  these  vari- 
ous cases,  I  do  recall  some  of  them,  perhaps  the  principal  ones. 

The  Chairman.  If  you  could  ^ive  them  to  us  I  would  like  to  have 
them  all,  as  they  have  appeared  in  your  experience,  and  if  you  would 
rather  answer  the  question  on  Monda}^  after  thinking  it  over,  very  well. 

Mr.  Clements.  I  can  answer  in  a  genei-al  way  I  think  now,  and  if 
it  occurs  to  me  later  on  that  I  have  omitted  anything  I  may  make 
further  answer. 

The  Chairman.  If  you  please. 

Mr.  Clements.  One  of  the  things  that  would  be  considered  is  the 
distance  and  the  charges  made  for  like  distances  on  a  like  freight  in 
other  parts  of  the  country.  Another  is  the  value  of  the  freight,  because 
you  can  not  lay  as  much  charge  per  ton  per  mile  on  a  loaaof  straw  as 
on  a  load  of  gold  dust,  and  vou  have  to  take  into  account  the  value  of 
the  property  shipped,  the  risks  incurred  by  the  carrier,  how  much  he 
would  have  to  pa\'  in  the  event  it  was  burned  or  lost  and  he  became 
liable  for  it.  You  would  have  to  consider  the  weight  of  the  article  in 
comparison  with  the  space  it  would  occupy  in  the  car,  because  the 
carrier  can  put  perhaps  three  times  as  much  or  four  times  as  much 
grain  into  a  car  in  bulk  as  wagons  or  buggies  set  up  or  some  ^ri- 
cultural  implements  which  take  a  good  deal  of  space  and  yet  do  not 
weigh  so  much — furniture  and  things  of  that  sort. 

And  you  must  take  into  account  tne  expenses  of  the  road,  its  con- 
dition, its  financial  condition,  so  far  as  you  can  ascertain  it.  It  is  all 
fraught  with  varying  details  and  diflBculty;  there  is  no  doubt  about 
that.  And  after  afl,  the  best  that  any  railroad  man  can  do  now  or 
pretends  to  do,  the  best  that  any  other  man  or  the  Congress  or  a  com- 
mission can  do,  is  but  an  approximation,  because  there  are  so  many 
varying  conditions  and  articles.  They  must  be  classed,  and  yet  if  you 
classify  at  all  you  must  put  a  lot  of  articles  into  every  class  that  are 
not  exactly  alike  in  these  respects  to  which  I  have  referred — of  bulk, 
weight,  value,  and  space  required  in  a  car.  Therefore  it  is  that  on 
some  articles  a  road  can  earn  less  per  ton  per  mile  than  upon  othei*s, 
because  if  it  charges  on  the  lower  grades  of  freight  the  same  rate  per 
ton  per  mile  that  it  does  on  the  higher  grades  it  would  be  prohibitory; 
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the  articles  would  not  be  moved  at  all.  Therefore  they  are  bound  to 
take  into  account  what  the  traffic  will  bear,  and  by  that  1  do  not  mean 
to  say  that  they  are  authorized  to  go  as  high  as  it  will  bear;  but  in 
consiaering  whether  they  will  carry  the  article  at  all  or  not  they  must 
consider  wnether  or  not  there  is  any  profit  to  them  after  paying  the 
expense  of  the  movement  of  that  freight. 

All  of  these  are  matters  that  must  be  taken  into  account.  The 
Supreme  Court  said,  in  the  Nebraska  case,  I  think,  where  a  State  under- 
took to  fix  the  rates  on  all  articles  on  all  roads,  that  it  must  take  into 
account  the  bonded  indebtedness  and  the  other  indebtedness,  of  stock 
and  its  value,  market  value,  what  the  roads  earn.  They  must  not  be 
confiscated — that  is,  no  rates  must  be  made  which  would  leave  them 
no  profit. 

nut  to  illustrate  some  difficulties  about  these  matters.  You  say  you 
must  take  into  account  the  value  of  their  stock.  The  value  of  their 
stock  depends  on  what  rates  you  will  permit  them  to  charge,  and  so 
you  get  into  a  circle  when  you  come  to  consider  it  from  that  standpoint. 

Mr.  Stewart.  To  fix  rates  on  agricultural  implements,  would  not 
this  be  the  process:  You  would  first  ask  that  if  the  company  were 
engaged  entirely  in  the  transportation  of  agricultural  implements 
whether  the  reasonable  rates  fixed  would  give  them  sufficient  earnings 
on  the  capital  invested?     Would  not  that  be  the  process? 

Mr.  Clements.  I  presume  so,  if  that  were  all  they  were  hauling, 
and  yet  of  course  that  case  could  never  arise  in  practice,  because  they 
all  engage  in  caiTying  a  great  many  kinds  of  freight. 

Mr.  Adamson.  Under  legitimate  conditions  tneir  property  may 
increase  in  value  and  they  would  be  entitled  to  profits  on  real  bona 
fide  value  whether  it  cost  that  much  or  not.  Mr.  Stewart  asked  you 
in  regard  to  the  cost.  If  its  value  increased,  they  are  entitled  to  the 
bona  fide  value,  are  they  not? 

Mr.  Clements.  Yes,  sir. 

Mr.  Adamson.  Sometimes  that  happens  without  watering  stock? 

Mr.  Clements.  Undoubtedly. 

Mr.  Adamson.  In  all  kinds  of  property? 

Mr.  Clements.  Undoubtedly.  I  would  not  think  that  the  original 
investment  was  the  only  thing  to  go  upon. 

Mr.  Stewart.  My  question  was  this:  In  order  to  arrive  at  whether 
a  rate  was  reasonable  on  agricultural  implements,  would  you  not  have 
first  to  ask  that  if  the  company  were  engaged  entirely  in  the  transpor- 
tation of  that  article,  whether  the  rate  would  give  them  a  reasonable 
earning  on  the  capital  invested? 

Mr.  Clements.  I  presume  so.  If  that  were  all  they  were  doing  and 
you  found  out  the  basis  upon  which  they  were  entitled  to  earn,  what- 
ever that  might  be,  that  until  they  had  earned  something  more  than  a 
reasonable  return  you  would  not  be  authorized  to  reduce  it. 

The  Chairman.  If  fixing  or  estimating  value  of  plant  and  you  allow 
any  sum  for  the  franchise,  would  you  consider  the  value  of  the  fran- 
chise ? 

Mr.  Clements.  Well,  Mr.  Chairman,  I  hardly  know  how  to  answer 
that  question.  It  is  probably  one  that  has  never  been  considered  by 
the  Commission,  certainly  not  within  my  knowledge  except  as  the 
franchise  may  be  bound  up  with  the  tangible  property. 

Mr.  Coombs.  For  instance,  in  California  the  franchise  is  taxed;  it  is 
considered  taxable  property.     It  is  taxed  very  heavily,  so  much  so  tbLi6.t* 
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the  railroads  have  been  fighting  it;  but  I  think  it  has  been  established 
that  it  is  taxable  property.     Would  you  consider  that  an  asset? 

Mr.  Clements.  I  should  say  the  road  was  protected  in  this,  that 
before  you  undertake  to  reduce  their  revenues  you  consider  what  tax 
they  have  to  pay  on  their  franchise  and  their  property  and  on  all  these 
things  they  pay  on. 

The  Chairman.  In  this  estimate  of  value,  would  you  take  into  account 
what  is  known  as  good  will  'i 

Mr.  Clements.  Well,  Mr.  Chairman,  I  would  not  know  how  to 
measure  that  in  any  way  except  as  it  expressed  its  value  in  the  value 
of  the  property.  1  reckon  that  an  element  that  enters  in;  I  would  not 
know  how  to  measure  it,  how  to  estimate  it  separately.  It  shows  itself 
in  the  value  of  the  stock,  whatever  there  is  to  that.  The  road  that  has 
a  good  deal  of  good  will,  a  high  reputation  and  high  standing,  has 
high-priced  stock. 

The  Chairman.  But  there  are  many  persons  who  insist  that  stock 
and  bond  valuations  are  not  proper  criterions  to  be  looked  to  in  per- 
forming the  duty  of  fixing  a  rate. 

Mr.  Clements.  Not  alone,  no;  I  agree  to  that. 

The  Chairman.  I  want  to  know  whether  or  not  you  can  tell  me 
whether  these  matters  of  franchise  and  of  good  will  are,  to  your  mind, 
or  would  be  to  your  mind,  in  performing  tnis  duty,  elements  of  value 
to  be  considered  in  considering  the  aggregate  value  of  the  plant? 

Mr.  Clements.  1  do  not  think  they  are  entitled  to  any  consideration 
except  so  far  as  their  value  is  shown  in  the  stock  and  property  itself. 

The  Chairman.  But  if  you  abandon  the  method  of  ascertaining  value 
of  taking  stock  and  bonds,  if  you  abandon  that  method,  then  would 
you  not  consider  the  separate  elements  of  value? 

Mr.  Clements.  Undoubtedly. 

The  Chairman.  Would  that  include,  in  your  mind,  then,  value  of 
franchises  and  value  of  good  will? 

Mr.  Clements.  It  is  rather  a  new  question  to  me;  but  I  suppose  if 
you  eliminate  the  consideration  of  the  stock  and  all  questions  of  that 
sort  you  would  appraise  the  property  upon  the  same  terms  that  you 
would  other  property,  and  in  that  way  tne  good  will  necessarily  shows 
itself  in  the  value  of  the  propeily.  The  franchise  and  the  property 
are  bound  up  together;  it  is  all  one  earning  thing;  speaking  generally, 
one  is  not  available  without  the  other — that  is,  for  railroad  purposes. 

The  Chairman.  There  are  a  good  many  persons  who  do  not  agree 
with  you,  who  say  that  in  making  estimates  of  this  kind,  ascertaining 
value  of  this  kind,  the  value  of  the  franchise,  the  value  of  the  good 
will,  are  not  to  be  considered.  I  have  read  much  on  that  subject. 
Now,  I  would  like  to  know  if  you  were  to  be  intrusted  with  this  power 
of  fixing  a  rate,  where  you  must  consider  value  of  plant,  whetner  to 
your  mmd  these  particular  elements  of  value  are  to  enter  into  your 
computation  ? 

Mr.  Clements.  I  do  not  see  how  the}'^  are  to  be  left  out  on  that  basis, 
if  you  abandon  the  stocks  and  go  to  the  tangible  property. 

The  Chairman.  Excuse  me  for  interrupting  you. 

Mr.  Clements.  That  is  all  right;  it  is  rather  a  novel  question  to  me, 
but  speaking  on  the  spur  of  the  moment  I  do  not  know  of  any  better 
answer  to  make  than  that.  Of  course  if  the  Commission  had  ever 
been  intrusted  with  or  assumed  that  it  had  the  power  to  make  rates, 
initiating  rates  on  all  traffic,  we  would  have  been  confronted  with  that 
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question  long  ago;  but  never  having  assumed  that  power,  and  only 
believing  that  we  had  the  power  to  correct  the  rates  complained  of  in 
particular  instances  by  review,  that  question  has  not  come  up. 

Mr.  Stewart.  The  railroad  companies  in  making  up  their  assets 
upon  which  they  calculate  their  earnings  do  not  value  tneir  good  will 
or  their  franchises  at  all,  do  they? 

Mr.  Ci.EMENTS.  1  do  not  know  that  they  do.  They  take  into  account 
their  stocks  and  bonds  and  so  on. 

Mr.  Stewart.  And  therefore  the  Commission,  in  finding  whether  the 
rate  was  just  or  unreasonable,  would  not  have  to  take  into  account  the 
question  of  what  their  franchise  was  worth? 

Mr.  Clements.  I  think  so,  on  the  basis  suggested.  The  chairman's 
question  had  reference  to  eliminating  a  lot  of  those  things. 

Mr.  Stewart.  Do  not  the  railroads  eliminate  it  now^ 

Mr.  Clements.  But  they  take  into  account  their  stocks,  and  the 
chairman's  question  was  based  upon  the  idea  of  eliminating  that  and 
going  to  the  value  of  the  tangible  property  itself,  ignoring  the  stocks 
and  bonds  and  all  those  things,  ana  it  was  in  that  view  I  said  what  I 

did. 

The  Chairman.  In  fixing  a  rate  would  you  consider  the  fluctuation 
in  volume  of  business  from  one  year  to  another;  or,  in  other  words, 
in  fixing  a  rate  in  what  was  spoken  of  yesterday  as  a  fat  year,  would 
you  take  into  consideration  the  fact  that  last  year  had  been  a  lean  year 
or  next  year  might  be  a  lean  year? 

Mr.  (Jlements.  That  requires  me  again  to  say  that  in  respect  to  all 
these  matters,  whether  we  consider  rates  originated  by  the  carrier  or 
corrected  by  a  commission  or  arranged  by  a  railroad  association,  the 
best  that  can  be  done  is  approximation,  to  deal  with  genei-alities  and 
approximate  what  is  just  and  right,  all  things  considered.  There  are 
too  many  details,  too  many  particulars,  too  many  differentiating  cir- 
cumstances of  time  and  place  and  value,  to  make  it  possible  to  do  it  in 
any  other  way  except  upon  approximation. 

rJow,  that  brings  me  to  say  what  I  think  would  be  a  right  and 
proper  thing  in  regard  to  these  fluctuations  of  which  you  speak,  and  I 
am  very  glad  you  asked  the  q^uestion  at  this  point,  because  it  will 
enable  me  to  refer  to  some  thmgs  which  I  was  going  to  defer  but 
might  as  well  speak  of  now. 

Undoubtedly,  any  substantial,  important  change  in  these  matters  is 
one  that  would  be  considered,  and  ought  to  be  considered  in  a  deter- 
mination of  what  is  reasonable  and  right,  because  you  can  see  at  a 
glance  by  the  figures  that  I  have  referred  to  here  that  whereas  the  earn- 
mgs  for  the  year  1901,  ending  J  une  30  of  that  year,  were  $1,578,000,000, 
for  the  year  1899  they  were  $1,313,000,000^  Making  a  difference  of 
$265,000,000 — about  as  much  as  you  collected  in  the  whole  year  from 
the  tariff  on  imported  goods.  The  difference  alone,  that  is,  the  increase 
shown  in  1901  over  1899,  was  $265,000,000. 

Mr.  Clements.  Whereas  the  receipts  from  customs  we  re  $238,000, 000, 
what  did  you  ask? 

Mr.  Adamson.  Were  the  disbursements  for  1901  more  than  they 
were  in  the  year  1899?     They  are  somewhere  near  a  fixed  ratio. 

Mr.  Clements.  The  increase  of  expenses  was  $166,000,000;  the 
increase  of  receipts  over  earnings  was  $265,000,000. 

Mr.  Adamson.  There  is  somewhere  a  fixed  ratio,  then? 

Mr.  Clements.  Approximately  so,  somewhat.     These  fi^^:^^  'sJw^r^ 
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$100,000,000  more  increase  in  the  earnings  than  there  was  in  the 
expenses  in  these  two  years. 

What  I  was  about  to  say  in  answer  to  the  chairman's  question  about 
fixing  rates  in  reference  to  fluctuations  in  earnings  and  so  forth  was 
this:  A  few  years  ago  the  tonnage  was  not  near  so  great  as  it  is  now, 
and  the  earnings  were  less.  Expenses  were  less  then  than  now. 
Naturally  they  are  more  now,  to  handle  a  bigger  volume  of  freight. 
But  you  can  not  vary  the  rate;  neither  can  the  CJommission  or  the  rail- 
roads vary  the  ixite  with  every  monthly  or  frequent  fluctuation,  or 
one  that  affects  some  articles  and  does  not  affect  business  generally. 
Reasonable  stability  in  rates  is  desirable  alike  for  the  public  and  the 
Commissioners.  Rates  can  notbestableat  all,  whether  made  by  the  rail- 
roads or  a  commission,  on  cx)nstant  fluctuating  changes  in  the  value  of 
property  or  the  volume  of  business.  That  is  another  case  for  the 
exercise  of  reasonable,  fair  judgment,  so  as  to  arrive  at  something  that 
is  approximately  just. 

I  remember  a  few  days  ago  seeing  in  the  newspapers  of  Washington 
that  the  cabmen  of  this  city  had  applied  to  the  District  Commissioners 
for  authority  to  increase  their  rate  of  25  cents  for  hauling  a  person  a 
certain  number  of  blocks,  and  they  assigned  as  a  reason  tnerefor  the 
fact  that  the  price  of  hay  and  corn  had  gone  up  so  it  took  more  to 
feed  a  horse  now  than  before.  Another  reason  they  assigned  was 
that  whereas  for  hauling  a  person  they  were  entitled  to  charge  the 
fixed  rate  of  25  cents  for  so  many  blocks,  and  50  cents  for  so  many 
more  blocks,  that  in  some  instances  they  were  required  to  go  10  bloc^ks 
after  a  man,  and  then  to  take  him  to  a  place  that  he  wanted  to  go,  the 
depot,  for  instance,  and  then  they  would  have  to  go  back  again  k)  their 
stand,  and  that  in  view  of  the  actual  distance  traveled,  and  in  view  of 
the  greater  cost  of  feeding  their  horses,  they  ought  to  be  allowed  to 
charge  a  higher  rate.  But  that  request  was  refused  by  the  Com- 
missioners, tne  authority  of  this  District,  acting  under  the  law  of  Con- 
gress. You  can  not  lay  down  an  exact  rule  about  such  matters  except 
the  general  rule  of  reasonableness  and  fair  play. 

This  regulation  of  cabs  and  street  cars  in  Washington  is  interesting 
in  connection  with  the  contention  that  to  give  the  Commission  the 
limited  authority  to  review  the  rates  made  by  the  carriers,  for  the 
pui*pose  of  correction,  not  creation,  is  said  to  be  revolutionary,  radi- 
cal, unreasonable,  and  dangerous,  and  yet  right  here  in  this  community 
of  300,000  people,  the  capital  of  the  United  States,  by  authority  of 
Congress  the  Conmiissioners  of  this  District  are  authorized  and  that 
without  a  hearing  to  fix  a  schedule  of  rates  for  the  cabmen  of  this  city, 
to  say  what  they  shall  charge  you  and  me,  so  as  to  protect  us  when 
ron  get  off  the  car  at  the  depot,  for  instance,  against  an  exaction  of 
1  where  the  rate  ought  to  be  50  c^nts.  Now,  if  this  little  business 
in  this  city,  as  between  these  men  who  stand  around  in  eager  compe- 
tition, lifting  their  hands  to  you,  saying  "Here's  a  carriage,"  '^Here's 
a  carriage,'  bidding  for  your  busmess,  if  under  that  competition,  I 
repeat,  in  a  littl<^  matter  like  this  there  is  justification  for  the  arbi- 
trary fixing  of  h.  schedule  of  rates  on  this  business,  how  infinitely 
more  important  it  is  in  respect  to  this  greater  business  of  the  rail- 
roads of  the  country  that  the  individual,  the  shipper,  should  be  pro- 
tected in  the  rates  he  pays. 

Now,  if  we  take  the  advice  of  those  who  sa}^  that  the  fixing  of  the 
mtes  by  review  and  the  correction  in  promotion  of  justice,  of  a  rate 
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which  the  carriers  have  made  is  revolutionary,  confiscatory,  destruc- 
tive, radical,  and  therefore  not  to  be  permitted,  are  we  not  straining 
at  a  gnat  and  swallowing  a  camel  when  we  set  up  this  regulation  for 
the  cabmen  and  street  cars  of  this  town  ?  You  regulate  their  fares.  Is 
there  any  possibility  that  you  can  be  so  badly  hurt  and  oppressed  by 
the  rates  of  these  local  carriers  here  where  they  are  in  competition  as 
that  the  man  out  in  the  country,  dependent  on  one  road  for  transpor- 
tation, will  be  subjected  to  a  worse  injustice?  Take  the  man  who 
lives  on  one  road  and  has  no  choice  as  between  roads  in  respect  to 
moving  his  crop.  He  may  sue  in  the  courts  for  an  excessive  charge, 
we  are  told.  Well,  one  judge — a  circuit  court  judge  in  Iowa — has 
decided  that  the  law  fixes  the  published  tariff  rate  now  under  this  law 
as  the  rate  conclusive,  and  if  you  have  paid  the  published  rate  and 
then  complain  that  it  was  unlawful  and  sue  for  the  excessive  part  of 
it  in  a  court,  that  you  can  not  recover  it  because  the  law  has  said  that 
the  carrier  shall  make  the  rate  and  publish  it,  and  when  published  he 
shall  collect  it. 

Not  that  he  may  do  it.  It  is  a  crime  for  him  to  remit  it  after  he 
has  published  it!     He  is  guilty  of  paying  rebates  if  he  does  so;  he  is 

? guilty  of  a  criminal  offense  if  he  takes  less  than  his  published  rate, 
le  is  not  only  permitted  to  collect  it,  but  he  is  required  to  collect, 
and  he  is  a  criminal  under  the  law  if  he  does  not  collect  it.  And  yet 
shall  the  law  be  left  in  such  shape  that  a  man  must  go  into  court  and 
complain  that  he  has  paid  the  rate  which  it  was  a  crime  on  the  part  of 
the  railroad  not  to  collect  after  it  is  published?  According  to  the 
decision  referred  to  there  could  be  no  recovery  in  such  a  case  if  the 
rate  collected  was  the  published  rate,  however  unreasonable.  But  if 
this  decision  be  erroneous  and  the  amount  of  excessive  rates  collected 
be  suflScient  to  justify  suit,  now  who  is  it  that  can  collect  in  a  case  in 
court.  Take  the  grain  men  of  the  West  or  the  cotton  men  of  the 
South,  who  grow  the  corn  or  cotton,  as  the  case  may  be.  At  the  end 
of  the  harvest,  or  soon  thereafter,  these  men  sell  their  crop  to  a  local 
buyer.  He  sells  it  to  Mr.  Councilman  or  Mr.  Richardson,  or  some 
other  one  of  the  great  grain  dealers  in  the  West,  or,  if  cotton,  to  deal- 
ers in  the  South.     And  what  do  the  local  men  pay  for  it? 

They  pay  a  price  which  is  based  upon  what  he  is  authorized  by  the 
person  with  whom  they  are  dealing.  That  is  fixed  by  the  market 
price  of  the  grain  in  Chicago  or  in  the  markets  of  consumption  farther 
beyond  in  the  case  of  grain,  and  they  get  that  price  or  thereabouts 
less  the  freight  rate  that  is  necessary  to  take  it  there.  The  grain  man 
sells  at  a  pnce  which  is  based  on  the  published  rate,  and  suppose  after 
that  a  complaint  is  made  and  upon  investigation  it  is  found  by  the 
Commission  first,  and  then  the  courts,  that  that  rate  was  unreasonable 
by  3  or  5  or  2  cents.  The  shipments  have  all  been  made,  the  crop 
hfts  been  moved,  practically,  and  the  bills  of  lading  have  been  made 
out  in  the  names  of  the  dealers,  not  the  farmer,  the  man  that  bought 
the  grain  shipped  it. 

In  the  bill  of  lading  his  name  only  appears.  He  paid  the  freight. 
The  farmer  did  not  pay  it;  the  cotton  man  did  not  pay  it;  each  bDre 
the  burden  of  it,  however;  but  the  dealer  paid  the  freight,  having 
shipped  the  grain  and  cotton.  Now  it  is  determined  that  that  rate  was 
unreasonable  by  two  or  three  cents,  and  the  court  sustains  that  finding. 
Who  is  it  that  recovers  back  the  difference,  sUj)posing  anyone  can  ?  It 
^  is  not  the  f aimer,  who  has  parted  with  his  crop  basea  upon  the  higher 
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rate.  He  has  no  standing  in  court  or  before  a  commission  or  anywhere, 
l)ecause  he  had  no  tninsaction  with  the  railroads.  He  did  not  ship  any- 
thing. He  has  no  bill  of  lading,  he  has  no  expense  bill  showing  what 
he  paid,  and  he  has  no  standing  anywhere,  and  yet  he  is  the  loser.  But 
who  can  recover  in  such  a  cAse?  The  middleman  or  the  dealer  who 
bought  it  and  paid  for  it  at  the  lower  price.  He  has  the  freight  bill, 
the  bills  of  lading,  and  if  anybody  can  recover  he  can.  He  has  already 
had  his  proiit  in  the  transaction. 

These  are  illustmtions  to  show  that  there  is  no  protection,  neither 
cAn  thei*e  be  any  protection,  to  those  entitled  to  and  needing  it  in 
these  matters  unless  you  fix  the  reasonable  rate  beforehand,  so  that 
he  need  not  pay  more  than  the  reasonable  rate  nor  sell  his  products 
on  the  false  basis  of  an  import  i*ate.  If  he  has  no  remedy  until  he 
has  shipped,  then  he  has  none  at  all,  practically.  Hence  the  necessity 
of  fixing  the  rates  for  the  future. 

Now,  is  it  so  unreasonable  that  such  a  thing  should  be  done?  Not 
for  a  commission  to  sit  down  and  write  out  and  promulgate  all  the 
rates  for  all  the  carriers.  That  is  done  in  a  good  many  S&tes,  as  you 
well  know.  There  are  20  States  in  this  Union  now  whose  commis- 
sions, or  public  authority  of  some  sort,  fix  rates  for  the  carriers  in 
respect  to  State  shipments.  Within  all  these  late  years  I  remember 
only  three  or  four  cases  that  have  gone  to  the  Supreme  Court  (one 
was  from  Nebiuska,  one  from  Texas,  and  one  probably  from  South 
Dakota)  in  which  the  carriers  have  charged  that  the  rates  fixed  by  the 
State  commissions  were  unreasonable,  confiscatory^  and  unlawful. 

With  all  these  19  States — I  included  above  Virginia,  which  has  just 
adopted  a  provision  in  its  new  constitution,  although  the  constitution 
is  not  yet  m  force — there  are  only  a  few  cases  where  the  railroads  have 
had  occasion  to  resort  to  the  courts  to  stay  the  rate-making  power  of 
the  States  on  the  ground  that  it  was  unreasonably  or  unjustly  exercised. 

Now,  the  record  does  not  show  any  rash  haste  or  disposition  on  the 
part  of  any  public  rate-making  power  to  make  unreasonable  or  unjust 
ratas,  where  they  have  the  full  power  to  make  the  rates  out  and  out. 
There  is  no  such  thing  as  that  suggested  in  any  of  these  bilk  or  in  any 
reports  or  suggestion  of  the  Commission  at  any  time.  It  is  not  an 
authority  that  anybody  need  covet  for  the  purpose  of  exercising  it. 
It  is  full  of  difficulties,  but  after  a  great  deal  of  thought  and  experi- 
ence about  this  matter,  I  respectfully  submit  that  it  is  the  only  way  in 
which  you  can  protect  the  shipper  or  producer,  because  to  give  him  a 
remedy  of  back  action  to  recover  either  puts  it  in  the  hands  of  the 
middleman  who  has  no  right  to  recover,  as  he  has  the  only  standing  in 
court  and  the  producer  has  none  in  the  one  case,  or  else  it  requires 
such  a  multitude  of  suits  te  recover  little  amounts  that  it  is  more 
expensive  than  it  is  to  submit  to  the  wrong  and  bear  the  loss. 

oo  you  will  find,  when  you  turn  this  question  over  and  look  at  it 
from  every  standpoint  as  long  as  you  will,  that  there  is  no  way  where 
carriers  make  unjust  rates  te  protect  the  other  side  except  to  correct 
that  rate,  not  simply  by  conaemning  the  one  that  is  wrong  but  by 
substituting  the  one  that  is  right. 

Now,  where  is  the  hardship  in  this?  The  shipper  is  entitled  to  a 
reasonable  rate.  The  carrier  is  entitled  to  a  reasonable  rate.  Each 
one  is  working  for  his  own  interest,  naturally  and  properly.  The 
carrier  says  that  he  is  capable  of  making  a  rate  that  will  be  just  to  his 
patrons,  tnat  he  will  not  oppress  them;  but  can  you  leave  the  shipper 


INTERSTATE- COMMERCE   LAW.  336 

in  his  hands  with  safety?  .Human  experience  says  no.  You  will  not 
permit  the  carrier  to  make  the  mtes.  Now,  what  else  does  the  con- 
science and  the  mind  go  to  except  some  natural,  reasonable,  fair-minded 
course  such  as  we  resort  to  in  all  other  matters  of  controversy?  That 
is,  to  have  a  court — which  you  can  not  have  in  this  case,  because  it  has 
been  decided  that  this  is  a  legislative  power  when  it  relates  to  the  future. 
That  eliminates  the  courts. 

Mr.  Stewart.  New  Jersey  has  no  public  debt  or  no  State  tax  what- 
ever. Her  entire  revenues  are  gathered  from  the  railroads.  Our 
railroad  commission  fixes  future  itites,  does  it  not,  on  the  railroad 
traffic  in  that  State? 

Mr.  Clements.  That  may  be;  I  am  not  aware  of  a  commission  in 
that  State. 

Mr.  Stewart.  Has  there  ever  come  a  complaint  to  the  courts  on 
account  of  the  unfairness  of  those  rates? 

Mr.  Clements.  From  New  Jersey? 

Mr.  Stewart.  Yes. 

Mr.  Clements.  None  that  I  have  heard  of  and  call  to  mind. 

Mr.  Stewart.  If  that  is  so  in  New  Jersey  why  could  not  this  com- 
mission fix  rates  without  difficulty? 

Mr.  Clements.  1  must  confess  that  all  of  these  matters  are  important 
and  that  there  is  more  or  less  difficulty;  but  this  is  done,  and  I  see  no 
other  answer  but  that  it  will  be  more  fairly  done  by  an  impartial 
tribunal,  whether  you  call  it  a  commission  or  a  congress,  that  has  power 
to  do  it,  than  to  let  it  be  fixed  by  either  the  shipper  or  the  carrier  in 
his  own  interest.  Of  course,  it  would  be  wrong  for  the  shipper  to 
make  the  rates,  because  he  is  an  interested  part}'.  So,  too,  why  snould 
the  carrier  make  the  rates?  He  is  an  equally  interested  party.  Now, 
if  the  railway  is  just  like  a  wagon  and  a  horse,  if  it  is  noboay's  busi- 
ness, and  every  man  should  make  his  own  trade  and  do  the  best  he 
can,  then  leave  it  where  it  is;  but  if  there  is  anvthing  in  the  doctrine 
and  declaration  that  the  shipper  has  certain  rigtts  on  the  ground  that 
this  is  a  public  service,  under  a  public  franchise,  which  is  put  beyond 
controversy  by  the  decisions  of  the  Supreme  Court,  and  now  admitted 
by  all  parties,  then  it  is  a  different  case,  and  why  should  there  be  any 
question  that  there  should  be  some  power  to  make  an  adequate  and 
just  correction  of  the  rate  made  by  thecarriers  when,  upon  due  inquiry, 
it  is  found  to  be  wrong? 

Suppose  the  Commission  should  be  eager  for  the  exercise  of  power, 
and  go  pellmell,  making  rates  so  as  to  injure  the  roads,  the  roads  would 
do  wnoX  they  have  done  in  the  Texas  case  and  in  the  Nebraska  case  and 
in  the  Dakota  case — ask  the  courts  to  protect  them  under  the  law 
against  an  unlawful  rate  which  the  Commission  has  made.  They  have 
equal  protection  under  the  law.  It  is  not  confiscation;  it  is  not  a  ques- 
tion oi  that  sort.  Where  can  the  injured  shipper  or  producer  go  and 
secure  like  protection  with  like  promptness?  As  it  is  now  it  reminds 
mo  of  a  game  some  boys  were  playing  as  1  passed  along  the  road  once. 
Thev  were  playing  some  game  and  one  boy  asked:  "  What  is  the  rule 
of  this  game?"  ^' Every  fellow  for  himself  and  the  devil  take  the 
hindmost,"  replied  one  of  the  boys.  That  is  the  situation  i»  which 
this  business,  mimense  as  it  is,  is  left  in  the  present  scramble,  for  two 
reasons — first,  there  is  no  power  to  correct  the  published  rate,  and, 
second,  no  practical  power  to  prevent  deviation  from  the  published 
rate  whereby  one  man  gets  a  rebate  while  the  general  public  does  not. 
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Now,  these  are  the  two  principal  defects  of  the  law.  It  would  be 
unreasonable  for  the  shipper  to  dictate  the  rates,  and  it  is  equally 
unfair  for  the  carrier  to  do  so  without  the  power  of  correction  some> 
where. 

The  Supreme  Court  has  said  in  one  of  these  cases  that  was  before  it, 
in  which  it  did  not  approve  the  conclusions  of  the  Commission  in  the 
long  and  short  haul  feature,  that  the  carriers  have  the  right  in  the 
first  instance  to  make  their  rates,  not  finally,  but  subject  to  review  by 
the  Commission  and  the  courts.  The  principle  is  recognized.  The 
court  said  in  the  very  case  in  which  it  held  that  the  law  did  not  author- 
ize the  fixing  of  a  rate  by  the  Commission  to  take  the  place  of  the  con- 
demned rate,  that  Congress  had  the  power  to  regulate  by  fixing  the 
rates  itself  or  to  delegate  that  authority  to  the  Conmaission.  It  having 
done  neither,  the  autnority  was  not  found  in  the  act  by  implication. 

Now,  as  I  say,  the  courts  are  open;  carriers  have  the  same  protec- 
tion there  from  an  unreasonable  rate  made  by  the  Commission  that 
everybody  else  has  for  their  various  rights  under  the  law.  The  ques- 
tion was  asked  yesterday,  and  probablv  one  the  day  before,  in  respect  to 
the  exercise  of  this  authority  in  regardf  to  several  rates  or  several  classes 
between  one  State  and  another,  ditferent  States,  and  if  there  was  not 
some  way  in  which  to  limit  the  jurisdiction  of  the  Commission  in  a 
particular  case  to  some  smaller  scope,  some  smaller  field.  I  appreciate 
the  motive  of  that  suggestion  as  having  in  view  a  possible  compromise 
by  which  to  get  something  in  the  direction  of  what  is  right.  But  I 
have  thought  a  good  deal  about  it,  and  I  see  no  practical  way  in  which 
a  limitation  of  that  sort  can  be  applied  and  make  the  law  efficacious. 
For  instance,  the  remedy  ought  to  be  as  broad  as  the  evil,  and  in  some 
cases  the  matter  complained  of  has  been  the  adjustment  of  the  rate  on 
all  classes  or  on  a  large  number  of  them. 

Take,  for  instance,  the  action  of  the  official  classification  committee 
at  the  first  of  the  year  1900.  Alleging  that  the  expenses  of  operation, 
railway  materials,  bridge  materials,  cars,  and  the  things  that  go  in  to 
make  up  cars,  and  labor,  cost  to  the  roads  more  than  they  had  pre- 
viously cost.  They  said, ''  We  were  justified  in  making  more  revenue." 
It  was  not  a  blind  wav  of  going  about  it;  there  was  no  deceptive  way 
of  going  about  it.  W  hat  they  did  was  to  bring  their  classification  com- 
mittee together,  and  that  committee  represents  all  the  roads  of  the 
trunk  lines  from  the  Ohio  River  to  the  Great  Lakes,  covering  a  num- 
ber of  the  most  populous  and  strong  States  of  the  Union,  in  which  the 
classification  applies.  They  came  together  and  fixed  up  classification 
No.  20  to  take  the  place  of  classification  No.  19,  and  they  increased 
the  rates  on  something  like  700  or  800  articles,  by  taking  them  out  of 
the  fifth  class  and  putting  them  into  the  fourth  class,  out  of  the  second 
and  into  the  first,  and  so  on — that  is,  f rom.one  class  to  another. 

We  received  several  hundred  complaints  within  a  week  about  this  one 
matter.  The  roads  fixed  upon  these  numerous  and  substantial  increases, 
so  far  as  the  public  was  concerned,  without  anv  notice.  I  do  not  mean 
to  say  that  some  isolated  shippers  here  and  there  did  not  know  that 
they  were  going  about  it,  but  there  was  no  official  notice;  there  was 
no  notice  to  the  public;  there  was  no  right  on  the  part  of  any  shipper 
to  be  heard.  I  do  not  say  that  some  shippers  may  not  have  been  per- 
mitted from  time  to  time  to  talk  to  some  member  or  members  of  the 
committee  and  present  their  views,  but  there  was  no  public  right  for  any 
man  to  enter  and  make  suggestions  about  it.     It  was  a  transaction 
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wholly  wiUiin  themselves,  except  so  far  as  they,  or  any  one  of  them, 
permitted  some  shipper  to  talk  about  it  to  them.  They  made  these 
mcreases,  averaging  about  31  or  32  per  cent  on  all  of  these  articles  by 
this  change  of  classification.  Up  to  about  the  1st  of  March  following 
the  complaints  had  been  so  vehement  and  so  numerous  that  they 
revised  their  work  and  so  changed  it  as  to  reduce  the  increase  to 
about  20  per  cent  above  what  the  rates  had  been  before. 

Now,  what  would  you  do  with  that  kind  of  a  transaction  if  you  had 
limited  jurisdiction?  If  you  were  limited  to  the  consideration  of  a 
complaint  on  a  particular  commodity  between  two  places,  what  would 
you  do  ?  They  substituted  the  higher  classification  for  no  purpose  except 
to  raise  the  rates.  V\  e  called  upon  ttiem  on  the  complaint  of  tnese 
hundreds  of  shippers,  the  members  of  the  conmiittee  were  sworn,  and 
they  testified  that  their  reason  was  to  get  more  revenue,  and  in  aoing 
it  they  looked  for  the  things  that  woum  bear  the  increase  best.  Do 
you  suppose  there  was  no  wrong  in  all  of  that  to  any  shipper  any- 
where? If  they  are  incapable  of  doing  a  wrong  thing,  if  in  the  per- 
formance of  their  work  m  their  own  interest  for  gain  they  are  inca- 
pable of  doing  injury  to  the  shipper,  then  we  need  no  law;  but  if  in 
all  this  multitude  of  things  they  aid — upon  which  three  months  later 
they  confessed  that  they  had  done  wrong  so  far  as  to  correct  a  whole 
lot  of  it,  and  do  you  suppose  there  was  no  imperfection  left  in  it,  no 
injustice  left? 

If  there  was  there  ought  to  be  a  remedy  for  it.  If  they  are  incap- 
able of  doing  wrong,  then  there  is  no  remedy  needed.  But  assuming 
that  there  was  any  injustice  done,  how  can  you  get  at  it  except  to  apply 
a  remedy  which  is  as  broad  as  the  act  which  they  did?  Now,  what  nas 
followed?  Under  the  law  as  it  is  complaints  can  be  made.  These 
several  hundred  complaints  I  speak  of  were  by  telegraph  and  letter. 
They  came  all  at  once,  a  flood  of  protests  against  it.  We  took  testi- 
mony a  day  or  two  from  the  people  who  made  the  complaint  and  the 
earners,  and  sent  it  to  the  Attorney-General  on  the  request  of  some 
of  the  complainants,  who  insisted  that  the  thing  done  was  a  violation 
of  the  antitrust  law.  The  complainants  wanted  to  proceed  against 
the  carriers  that  way,  and  it  was  upon  request  we  sent  it  there.  He 
stated  in  a  written  opinion  that  it  was  not  a  violation  of  the  antitrust 
law.  So  you  see  how  they  were  able  to  act  together.  There  were 
about  65  roads  that  were  mcluded  that  used  that  classification.  The 
committee  was  composed  of  fourteen  or  fifteen  members,  and  they  got 
together  and  revised  this  whole  schedule  of  their  rates. 

Mr.  Stewabt.  Did  he  admit  it  was  a  violation  of  the  interstate 

Mr.  Clements.  He  did  not  say;  he  said  in  substance  it  was  left  to 
the  (Commission  to  do  what  it  could  under  the  interstate-commerce  law. 

Mr.  Stewart.  Did  he  discuss  the  Sherman  law  ? 

Mr.  Clements.  Yes;  but  he  did  not  discuss  it  except  to  say  that 
this  testimony  did  not  show  a  violation  of  the  Sherman  antitrust  law, 
and,  therefore,  these  complaints  were  thrown  back  to  seek  protection 
under  this  law  or  submit.  Sevei'al  of  them  filed  formal  complaints. 
Proctor  &  Gamble,  of  Cincinnati,  complained  of  rates  on  soaps.  I 
wanted  to  go  into  that  a  little — not  the  merits,  but  the  nature  of  the 
controversy  merely — to  answer  the  question  tnat  was  asked  the  other 
dav;  but  it  is  12  o'clock  now,  and  you  may  wish  to  adjourn. 

The  Chairman.  You  can  go  on  now  or  go  on  on  Monday,  just  as 
you  please. 

i-o  L 22 
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Mr.  Clehknts.  Very  well.  Proctor  &  Gamble  are  soap  manufac- 
turers near  Cincinnati.  They  filed  a  complaint  because  the  soap  had 
been  changed  from  one  class  to  another,  raising  the  rate.  And  the 
Hay  Association  of  the  country  filed  a  complaint,  which  was  to  the 
same  effect.  Suppose  the  jurisdiction  of  the  Commission  was  so 
limited.  As  suggested,  Proctor  &  Gramble  had  complained  of  the  rate 
from  their  factory  near  Cincinnati  to  Chicago,  in  order  to  correct  the 
rate  on  soap  to  Chicago,  and  then  they  had  to  file  another  complaint 
on  each  road  leading  to  Cleveland,  and  another  on  each  road  leading 
to  Buffalo,  and  so  on  to  every  part  of  the  country.  What  the  carriers 
did  was  to  raise  the  rate  by  raising  the  classification  on  soap  on  ever}^ 
road  usin^  that  classification,  which  was  sixty -odd,  not  only  between 
Cincinnati  and  Chicago,  but  between  each  place  and  every  other  place 
in  that  territory.  Now,  you  see  at  once  that  the  only  possible  way  in 
which  you  can  deal  with  the  question  to  give  any  relief  in  a  lifetime 
is  to  deal  with  it  just  as  broadly  as  the  carriers  do. 

If  complainants  are  entitled  to  any  relief,  they  are  entitled  to  relief 
as  broad  as  the  wrong  done.  Take  another  case  which  was  tried  a 
good  many  years  ago.  It  is  the  one  in  which  the  Supreme  Court 
decided  that  the  Commission  had  no  power  to  fix  a  rate.  The  carriers 
were  complained  of  by  the  freight  bureaus  of  Chicago  and  Cincinnati 
on  account  of  the  rates  from  those  two  cities  to  certain  points  in  the 
South,  and  it  was  shown  among  other  things  in  the  investigation  as 
follows.  I  read  now  from  the  findings  of  fact  by  the  Commission  in 
that  case: 

At  the  convention  of  the  Eastern  and  Western  lines  in  1S7S  it  was  announced  by 
Mr.  Peck,  general  manager  of  the  Soathem  Railway  and  Steamship  Association,  that 
the  Western  lines  ^'concede  that  the  transportation  of  manufactured  articles  into  the 
territory  embra<^  by  the  association  should  be  left  to  the  Eastern  lines,  and  to 
undertake  by  prohibitory  rates  to  prevent  such  articles  from  Eastern  cities  reaching 
association  points  over  their  lines.''  Accordingly  a  basis  of  rates  was  then  adopted, 
by  which  rates  on  the  Western  lines  for  articles  peculiar  to  the  East  were  to  be  at 
least  10  cents  higher  than  the  rates  on  the  Eastern  lines,  and  rates  on  Eastern  lines 
for  Western  prc^ucts  were  to  be  at  least  10  cents  higher  than  the  rates  on  Western 
lines. 

Now,  they  fixed  up  a  whole  lot  of  agreements  there.  They  declared 
openly  then — that  was  before  there  was  anv  antitrust  law — that  their 
object  was  to  divide  the  traffic  between  the  Eastern  lines  and  the  West- 
ern lines,  and  there  are  numerous  provisions  in  the  agi'eement  here 
shown  to  that  effect,  declaring,  for  instance,  that  the  lines  leading 
through  the  Ohio  River  gateways  shall  exact  full  locals  and  not  carry 
at  other  rates  in  respect  to  any  shipment  that  would  come  to  them 
over  a  line  that  would  not  agree  to  those  rates.  They  made  a  line 
from  Buffalo  down  by  way  of  certain  towns  to  Pittsburg  and  Hun- 
tington, W.  Va.,  and  they  said  that  whatever  originates  east  of  that 
line  must  go  to  the  South  by  the  Eastern  roads,  and  not  the  Ohio  River 
crossings;  and  whatever  originates  west  of  that  line  must  reach  \\a 
way  to  the  South  by  the  Ohio  River  gateways  and  not  by  the  Eastern 
lines.  And  they  fixed  penalties,  and  they  fixed  it  so  it  took  unanimous 
consent  to  change  the  arrangement,  and  that  no  rate  should  be  changed 
by  the  individual  roads;  that  each  road  should  collect  full  locals  in 
certain  cases;  and  then  they  fixed  another  line  in  the  South  which 
could  not  be  crossed  by  these  respective  carriers,  in  the  transportation 
of  this  great  traffic,  so  divided. 

All  that  is  cited  in  this  case,  and  tliey  made  it  apply  to  the  six 
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broad  classes  of  freight,  general  merchandise,  etc.  The  declared 
object  of  that  was  set  forth  then — because  there  was  no  law  against  it 
then  except  the  common  law — and  they  continued  that  right  on  down» 
until  the  decision  was  made  in  the  case  of  the  Joint  Traffic  Associa- 
tion, and  the  same  adjustment  continues  to  this  day,  because  this  deci- 
sion of  the  Commission  was  not  put  into  force  on  account  of  the  fact 
that  the  Commission  undertook  to  find  and  fix  the  reasonable  rate, 
and  not  only  found  that  the  rate  the  carriers  had  made  was  unreasona- 
ble, but  substituted  the  other  rate  for  it,  and  those  rates  fixed  by  the 
carriers  were  made  on  the  basis  shown  confessedly  10  cents  higher 
one  way  than  the  other  way  in  order  that  the  traffic  might  be  divided 
for  the  declared  purpose  of  allowing  all  of  the  carriers  to  get  the 
greatest  net  revenue  out  of  the  business  as  a  whole. 

These  rates  were  made  for  that  purpose  on  that  basis,  and  it  was 
these  rates  that  were  challenged  oy  tne  freight  bureaus  of  Chicago 
and  Cincinnati,  and  after  the  question  was  tried  by  the  Commission 
the  Supreme  Court  never  passed  upon  the  question;  neither  did  the 
circuit  court  of  appeals  pass  upon  the  question  of  the  reasonableness 
of  the  rates  found  and  prescribed  in  the  order  made,  except  it  was 
beyond  the  authority  of  the  Commission  to  make  it,  because  it  fixed 
the  rate  for  the  future. 

There  is  a  case  where  they  came  together  in  association  and  fixed 
up  the  division  of  the  territory,  both  North  and  South  f  they  said 
wnat  should  go  by  the  Ohio  River  and  what  by  the  Eastern  lines  down 
into  the  Soutn,  and  it  was  declared  to  be  for  the  object  of  allowing  the 
Western  lines  to  carry  to  the  South  such  things  as  hay  and  gmin  and 
the  products  that  were  peculiar  to  the  West,  and  to  allow  the  Eastern 
roaas  to  carry  imported  goods,  merchandise  and  things  that  were 
peculiar  to  the  fkst. 

Now,  the  former  conditions  as  to  place  of  production  and  manufacture 
have  changed.  Mariufacturers  have  gone  to  the  West.  Chicago  has 
become  one  of  the  greatest  manufacturing  cities,  and  yet  she  is  farther 
away  by  the  rate  than  New  York  is  from  these  towns  in  the  South. 
So  this  adjustment  has  not  been  changed  in  any  material  respect  in 
twenty  years,  and  it  was  built  for  this  declared  purpose  by  the 
members  of  the  old  Railway  and  Steamship  Association  and  their 
associates,  the  railway  carriers  in  the  East  and  the  West.  It  is  all  set  forth 
here.  And  yet  it  is  said  because  the  rates  which  they  declared  should 
be  higher  from  the  West  to  those  places  in  the  South  than  from  the 
East,  in  order  to  effect  this  division  and  obtain  for  all  of  the  carriers 
the  greatest  net  revenue  out  of  the  entire  business,  the  thing  which 
stands  to-day — the  agreement,  of  course,  is  gone — the  agreement  is  not 
in  writing  anywhere  any  more  as  it  was,  but  the  practice  appears  to  be 
the  same  to-day;  at  least,  the  i*ate  adjustment  is  the  same.  And  now 
the  distance  is  disregarded.     Changed  conditions  are  disregarded. 

The  declared  purpose,  then,  the  principal  thing,  then,  as  they  avowed, 
was  to  get  the  greatest  net  revenue  to  themselves  out  of  the  traffic. 
They  had  been  having  rate  wars  and  contests,  and  so  when  they  settled 
that  they  divided  the  country  into  territories,  and  they  said  in  effect, 
''You  take  that  and  we  will  take  this."  Now,  where  does  the  shipper 
come  in — the  producer,  the  community  ?  If  a  thing  of  that  sort  is  done 
for  the  sole  purpose  of  gain  to  the  carriers  and  there  is  no  remedy  to 
correct  what  they  do  if  round  wrong,  then  there  is  no  remed}'  for  the 
shipper.     If  they  do  any  wrong  in  a  matter  of  that  sort,  the  remedy 
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should  apply  to  what  they  have  done.  They  did  not  do  this  by  piece- 
meal; they  aid  not  do  it  on  one  article  between  two  places;  they  did  it 
'in  respect  to  the  whole  territory  on  six  classes,  on  that  adjustment, 
and  which,  I  repeat,  is  the  same  to-day  as  it  was  then,  substantially 
fifteen  or  twenty  years  ago. 

Talce  the  rates  from  Meridian,  Miss.,  to  Chicago,  a  distance  of  723 
miles.  On  the  first  class  the  rate  is  1.34.  From  New  York,  a  dis- 
tance of  1,142  miles,  it  is  1.24;  10  cents  less  from  New  York  than  from 
Chicago,  the  distance  being  much  greater  from  Chicago.  Distance 
does  not  alone  control  in  these  matters,  but  here  are  the  plain  declara- 
tions of  the  purpose  in  this  matter,  and  it  was  shown  that  it  was  with 
a  view  of  dividing  the  territory,  dividing  the  business,  suppressing 
the  competition  so  as  to  get  the  greatest  net  revenue  for  eacn  of  the 
carriers  out  of  it,  to  stop  fights.  That  was  the  adjustment  It  was 
made  with  the  puipose  of  permitting  the  greatest  i^evenues  to  the 
carriers.     Now,  where  is  the  shipper's  voice  in  that'f 

Mr.  Stewart.  Would  not  that  condemn,  then,  the  system  of  pooling? 

Mr.  Clements.  I  think  so. 

Mr.  Stewart.  That  would  be  an  argument  against  pooling. 

Mr.  Clements.  I  think  so.  1  have  different  views  about  pooling 
from  the  views  of  our  friend  the  chairman.  We  hear  now  about  the 
progress  we  are  making,  and  that  we  are  finding  out  that  many  of  the 
old  notions  we  used-  to  have  are  untrue;  the\'^  are  blasted  and  found 
groundless,  and  we  hear  that  they  ought  to  l)e  overturned.  I  do  not 
believe  in  it  all.  This  is  a  progressive  age,  but  I  think  sometimes  we 
lose  sight  of  old  principles  which  never  change,  and  that  we  would 
ruthlessly  and  thoughtlessly  overturn  them  to  our  hurt  if  we  are  not 
prudent.  I  bought  a  book  once,  and  on  the  first  page  I  found,  *' Times 
change  and  men  change  with  them,  but  principles  never."  I  do  not 
know  whether  it  has  application  to  this  case  or  not;  but  I  do  know 
that  for  hundreds  of  years  the  courts,  without  as'  well  as  with  statutes 
condemning  monopolies,  under  the  English  law,  the  common  law,  as 
transplanted  in  this  country  founded  on  common  justice  and  common 
sense,  and  the  perfection  of  wisdom,  which  is  what  we  used  to  under- 
stand law  to  be,  have  found  and  declared  that  monopolies  are  injurious 
to  the  public;  that  human  nature  was  yet  too  imperfect  and  too  selfish 
to  be  trusted. 

When  we  have  aggregation  and  monopoly,  so  that  the  consumer 
and  producer  are  in  their  hands,  we  can  trust  that  they  will  deal  justly 
with  them  without  law.  It  would  be  a  long  stride  in  my  judgment  at 
this  time  for  Congress  to  say — that  is  for  you  to  consider,  however; 
but  as  the  question  has  been  presented  here  it  is  not  out  of  place  I 
suppose  for  me  to  say — it  would  be  a  long  step  in  the  wa}'  of  progress 
eitner  in  the  right  or  wrong  direction,  and  I  tnink  it  would  be  the  lat- 
ter, to  say  that  which  to-day  in  the  eyes  of  the  common  law  is  con- 
demned on  the  ground  of  public  policy,  and  it  would  be  unlawful  with  • 
out  a  statute  against  it;  not  only  that,  but  it  is  condemned  by  the  act 
to  regulate  commerce  passed  fifteen  years  ago,  and  made  a  crime;  not 
only  that,  but  it  is  condemned  and  made  a  crime  by  the  Sherman  Act 
of  1890  and  made  a  felony  to  do  these  things — that  we  now  go  with 
one  plunge,  by  one  bound  clear  over  the  fence,  reverse  the  order  and 
say  it  shall  not  only  be  permissible,  that  it  shall  not  only  not  be 
against  the  law,  but  it  shall  be  lawful;  it  shall  not  only  be  lawful 
wlien  you  have  done  it  but  the  courts  of  this  country  shall  be  set  up 
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to  give  it  force  and  effect,  so  that  which  to-day  is  a  crime  must  be  set 
up  and  enthroned  to-morrow  as  a  thing  to  be  commended  and  enforced. 

Now,  that  is  a  long  ways  to  go  at  one  leap.  I  think  there  are  other 
ways  to  stop  these  evils. 

What  would  pooling  do?  What  do  the  roads  want  with  it?  Does 
anybody  suppose  for  one  moment  that  they  want  it  for  any  other  pur- 
*  pose  except  to  increase  or  make  more  sure  their  revenues.  If  they 
are  greatly  concerned  about  the  discriminations  between  the  shippers 
they  have  it  in  their  power  to  stop  them;  but  you  are  told  one  road 
can  not  stop  it  and  let  another  one  go  on.  There  is  a  good  deal  in  that. 
But  there  is  a  way,  1  think,  to  correct  that  practice.  I  do  not  think  it 
,  will  be  questioned  that  the  primary  object  the  roads  have  in  bringing 
about  pooling  is  to  enable  tnem  to  increase  their  net  I'evenues.  Howl 
They  say  in  part  by  eliminating  the  competition  between  themselves. 

If  they  divide  the  business  then  they  won't  have  to  have  soliciting 
agents  and  other  agencies  which  they  now  maintain;  and  you  must 
see  at  once  that  the  economy  in  saving  to  the  carriers  that  there  would 
be  in  respect  to  these  minor  matters  would  be  comparatively  immate- 
rial. There  would  be  some,  undoubtedly,  but  it  is  no  great  factor  in 
the  matter.  The  principal  things  in  view,  I  apprehend,  are,  first,  that 
•  it  would  enable  them  to  get  rid  of  the  payment  of  rebates,  making  cut 
rates,  ete.  Therefore  they  would  then  collect  the  published  rate  from 
everybody,  and  I  do  not  think  that  it  is  without  reason  to  apprehend 
that  thev  would  do  what  they  have  done  in  the  past;  that  they  would 
undertake  to  get  the  greatest  amount  of  net  revenue  that  they  could 
out  of  the  business,  and  therefore  they  would  eliminate  competition 
and  put  up  or  at  least  hold  up  rates.  Why  should  they  not?  Does 
not  every  man  put  up  rates  when  he  can  in  his  business;  does  not 
every  man  take  about  all  he  can,  whether  he  is  selling  shoes  or  hats  or 
wheat,  whether  he  is  a  farmer,  a  merchant,  a  manufacturer,  or  a  rail- 
road man? 

I  am  not  indicting  the  railroads.  Their  management  is  made  up  of 
the  same  kind  of  men  as  that  of  every  other  business.  But  their  busi- 
ness is  peculiar.  The  public  is  in  a  measure  in  their  hands,  and  hence 
the  trouble.  They  want  more  revenue.  They  do  not  think  they  get 
enough.  They  would  have  it  in  their  power  to  get  more.  Again,  I 
have  not  seen  a  pooling  bill  around  here  yet  anywhere  that  did  not 
■y  authorize  them  to  contract  not  only  with  one  another,  but  common  car- 
riers generally,  including,  of  course,  water  lines.  I  have  not  seen  any 
limitation  in  any  bill  that  railroads  should  only  be  authorized  to  combine 
with  railroads.  They  may  combine  with  common  carriers  without 
limit.  The  Congress  will  appropriate,  probably  this  session,  millions  of 
dollars  to  clear  out  and  deepen  the  water  in  the  rivers  and  harbors,  to 
promote  commerce  mainly,  and  will  at  the  same  time  authorize  these 
already  great  financial  giants  to  go  on  with  their  combinations  and  put 
not  only  the  railroads  that  were  in  competition  heretofore  together, 
not  connecting,  but  competing  lines,  into  one  management,  one  system, 
and  then  to  go  to  the  laKes,  the  rivers,  and  harbors,  and  combine  with 
the  steamer  Tines.  These  are  great  questions,  and  sometimes  it  seems 
like  we  are  disposed  to  go  too  rapidly  and  too  blindly. 

Mr.  Coombs.  Do  you  think  the  Government  would  have  a  right  to 
regulate  fares  on  steamships? 

Mr.  Clements.  I  shoula  think  so.  In  fact,  there  is  no  limitation  in 
the  Constitution  if  they  are  engaged  in  commerce  between  the  Stated. 
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Mr.  Coombs.  The  question  of  eminent  domain  does  not  enter. 

Mr.  Clements.  The  constitutional  provision  is  to  regulate  commerce 
between  the  States  and  Indian  tribes,  etc. 

Mr.  Coombs.  That  is  regulating  commerce;  I  understand  that. 

Mr.  Clements.  That  is  what  I  mean.  Is  there  anything  that  would 
hinder  Congress  from  regulating  the  lines  on  the  Mississippi  River? 

Mr.  Coombs.  I  do  not  know  whether  it  is  necessarily  implied  in  the 
power  given  to  Congress  to  regulate  commerce. 

Mr.  Clements.  I  supposed  it  was.  I  have  always  supposed  it  was. 
Congress  has  not  undertaken  to  do  it  in  respect  of  rates  for  the  mani- 
fest reason,  I  suppose,  that  the  river  is  anybody's  highway  and  not 
that  of  a  monopoly. 

Mr.  Coombs.  Tnat  is  the  diflference  between  a  railroad  and  a  river. 
The  railroad  can  invoke  the  sovereignty  of  the  State  and  get  a  right  of 
way;  it  is  a  quasi  public  institution. 

Mr.  Clements.  If  the  public  authorize  it;  yes. 

Mr.  Coombs.  Yes.  Now,  the  river  is  open  to  everybody,  but  it  is 
opened  and  controlled  by  the  United  States.  The  same  element  of 
sovereignty,  j^ou  might  say,  does  not  enter.  The  railroad  is  exercising 
a  sovereign  right  when  it  gets  its  right  of  way. 

Mr.  Clements.  Yes. 

Mr.  Coombs.  Now,  that  same  rule  does  not  obtain,  you  might  say, 
in  reference  to  the  right  of  a  man  traveling  on  the  highways  of  the 
sea,  on  the  water. 

Mr.  Clements.  Well,  the  Government  has  the  control  of  all  these 
waterways  within  the  country  and  the  harbors,  and  it  is  expending  a 
gre^t  many  millions  of  dollar  to  make  them  available  to  commerce, 
and  now  is  it  going  to  give  an  affirmative  authority  here  to  enable  the 
carriers  by  land  to  make  such  contracts  with  the  carriers  by  water  as 
to  make  these  part  of  a  monopoly,  too? 

Mr.  Coombs.  I  simply  asked  that  question. 

Mr.  Clements.  I  am  glad  you  did.  I  think  there  is  no  question 
about  the  authority  of  the  Government,  and  I  think,  after  all,  the 
greatest  protection  that  this  country,  the  world,  has  against  unreason- 
able rates  for  ti"ansportation  is  the  waterways.  Surely,  I  think  it 
would  be  wise  to  hesitate  about  giving  over  the  waterways  of  compe- 
tition also  to  combine  with  the  railroads,  if  combinations  are  to  be 
authorized. 

It  was  said  yesterday  by  my  friend,  the  chairman  of  the  Commis- 
sion— he  has  his  convictions  strongly  as  I  have  mine,  and  we  do  not 
agree  about  this.  I  do  not  believe  the  sovereign  remedy  for  rate  cut- 
ting discriminations  is  pooling,  and  that  it  is  the  only  remedy;  nor  do 
I  believe  if  it  is  adopted  it  would  not  result  in  evils  as  great  as  the  one 
we  attempt  to  cure  thereby. 

The  tonnage  is  so  great  that  if  you  were  to  increase  the  present  rates  of 
the  railways  the  amount  of  1  mill  per  ton  per  mile,  whicn  is  equal  to  an 
increase  of  i  cent  for  carrying  a  ton  10  miles,  which,  while  it  would 
seem  at  first  glance  a  small  matter,  it  would  result  in  a  net  increase  of 
$150,000,000,  in  round  figures.  With  sufficient  concert  among  carriers, 
as  we  have  seen,  it  is  not  imf>ossible  nor  very  difficult  to  increase  rates. 
Will  they  not  do  it?  Will  there  be  no  temptation  to  do  it?  Are  the 
people  absolutely  safe  against  any  such  result  as  that?  And  when  you 
go  to  correct  it  we  have  pointed  out  the  difficulties  encountered.  Sup- 
pose they  have  made  a  slight  increase  on  a  great  many  things  so  that 
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the  gross  increase  amounts  to  $150,000,000  in  the  way  I  speak  of,  and 
if  wrong  in  whole  or  in  part  where  is  the  remedy?  If  upon  complaints 
correction  were  attempted,  you  would  no  doubt  hear  what  Judge 
Prouty  told  you  of  the  other  day  in  one  case  we  have  been  hearing — 
that  tne  increase  was  so  little  on  a  ton  of  freight  of  the  kind  there  in 
question — 50  cents  or  $1 — that  the  question  was  asked,  Who  cares 
about  it? 

Why  should  the  Commission  waste  its  time  in  dealing  with  a  ques- 
tion like  that?  The  consumer,  we  are  told,  does  not  care  whether  he 
pays  60  cents  more  for  a  ton  or  not.  The  work  of  the  Commission 
ought  to  be  on  broader  lines,  it  is  said,  than  to  consider  small,  trivial 
matters  like  that.  And  yet  on  that  product  the  increase  will  amount 
to  several  million  dollars  upon  the  whole.  How  easy  it  is  to  move  up 
the  mte  a  little  on  this,  a  little  on  that,  and  yet  make  the  increase  so 
slight  that  it  would  seem  hardly  worth  while  to  deal  with  it  in  a  par- 
ticular case. 

We  are  told,  when  we  come  to  deal  with  it,  that  it  is  a  trifle.  When 
the  matter  gets  in  court  it  is  asked  how  you  can  tell  whether  a  given 
amount — say  90  cents  or  93  cents — is  a  reasonable  rate.  What 
mathematical  rule  can  you  lay  down?  What  demonstration  in 
mathematics  can  you  apply,  like  you  can  count  the  interest  on  a  note 
or  bond,  and  say  up  to  this  notch  it  is  lawful,  but  above  it  is  unlawful? 
You  can  not.  You  can  not,  with  like  certainty,  demonstrate  the  reason- 
able rate.  The  railroads  do  not  do  it;  they  do  not  try.  Nobody  can 
do  it.  How  easy  it  is  then  with  power  to  make  all  rates,  competition 
eliminated,  to  make  slight  increases  here  and  here  and  all  around,  and 
then,  when  they  are  challenged,  who  can  say  which  is  reasonable — 90 
cents  or  93  cents?  It  is  a  matter  of  estimate;  it  is  a  matter  of  approx- 
imation at  best.  Who  is  right,  now,  in  such  a  case — the  railroad  or 
the  shipper,  each  insisting  on  a  different  rate,  or  the  Commission, 
which  determines  on  a  different  one  still? 

These  are  some  of  my  objections  to  that  method  of  removing  this 
evil,  because  I  think  if  you  remove  the  one  you  erect  another. 

There  is,  further,  no  assurance  that  all  the  railroads  would  pool  if 
they  were  permitted  to.  There  is  no  way  to  make  them  all  pool,  and 
who  can  say  that  it  will  be  a  remedy  for  cutting  rates?  The  only 
benefit  whicn  the  roads  can  offer  to  the  public  in  this  concession  of  the 
right  to  pool  is  simply  that  they  will  thereby  get  rid  of  what  they 
have  not  been  able  to  get  rid  of  by  any  other  means;  that  is,  deviation 
from  the  published  rate,  discrimination  by  rebates.  They  say,  "If 
J  you  allow  us  to  pool  we  will  observe  the  published  rates,  because  there 
will  be  no  competing,  or  it  will  be  so  restrained  as  to  induce  observ- 
ance of  rates."  These  calculations  might  not  work  out.  We  do  not 
know  what  influences  would  still  work.  This  is  not  demonstrated  as 
the  sovereign  remedy.  There  was  a  time  before  this  interstate-com 
merce  law  was  passed  when  there  was  no  statute  against  pooling. 
They  did  pool,  notwithstanding  it  was  against  the  common  law.  It 
^  was  not  a  crime.  They  could  not  enforce  their  pooling  contracts. 
They  did  not  stop  discriminations  then.  There  was  no  law  requiring 
a  published  rate  then,  but  there  were  discriminations  then  as  well  as 
now. 

So  it  is  not  demonstrated  at  all  that  this  is  a  sufficient  and  conclu- 
sive remedy. 

Upon  the  other  hand,  if  it  fails  to  do  what  you  want  it  to  do  and  at 
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the  name  time  increases  the  rates,  then  you  haye  two  evils  instead  of 
one,  and  you  have  not  corrected  any. 

It  was  said  yesterday  by  our  friend  the  chairman,  I  think,  in  sub- 
stance, that  these  two  laws — the  antipooling  law  and  the  Sherman 
antitrust  law — had.  strange  to  say,  resulted  in  the  bringing  about  of 
the  exact  things  wnich  they  were  intended  to  defeat.  1  think  that 
would  be  a  little  hard  to  demonstrate — that  these  two  things  were 
responsible  for  the  present  conditions.  1  believe,  Mr.  Chairman,  that 
you  and  1  both  voted  for  these  laws,  and  if  the  chairman  of  the  Com- 
mission is  right,  what  fools  we  mortals  must  have  been.  Now,  I  do 
not  think  the  present  conditions  relative  to  trusts  and  combinations 
of  all  sorts  are  solely  due  to  these  two  acts.  These  things  were  going 
along  and  growing  at  a  rapid  rate.  Here  were  two  em)rts  to  checK 
them.     They  have  failed. 

The  chairman  also  says  (I  have  no  doubt  he  thoroughly  believes  it, 
and  I  am  not  saying  this  in  any  criticism,  for  our  relations  are  most 
cordial)  in  substance  that  these  laws  are  not  obeyed,  are  not  lived  up 
to,  that  they  can  not  be,  and  therefore  they  must  be  absurd  and  unwise. 
What  he  says  amounts  to  a  declaration  that  they  have  not  been  enforced. 
If  they  have  not,  who  can  say  what  the  eflfect  would  have  been  if  other- 
wise. Returning  now  to  one  of  the  particular  provisions  of  the  bill 
before  you,  a  suggestion  was  made  the  other  day  by  Mr.  Mann  that  if 
you  enacted  this  law  in  respect  to  making  it  a  crime  to  receive  a 
rebate  on  the  part  of  the  shipper. 

1  think  the  law  should  make  it  a  good  deal  harder  for  such  shippers, 
so  they  would  not  be  so  apt  to  take  rebates.  If  instead  of  a  fine  of 
$5,000  the  shipper  who  takes  rebates  was  made  in  each  case  a  fine 
never  be  less  than  the  amount  of  the  rebates  he  got,  then  it  would 
be  a  more  dangerous  business  for  him  to  take  them.  If  you  put  it  so 
that  he  shall  not  profit  by  the  violation  of  the  law,  then  he  is  not  apt 
to  violate  it;  but  what  aoes  it  amount  to  to  pay  $5,000  in  a  fine  and 
get  five  times  that  in  rebates?  The  fine  in  every  case  ought  to  exceed 
the  unlawful  profit  of  the  transaction  whether  against  carrier  or 
shippers. 

The  Chairman.  The  oflfense  would  be  committed,  would  it  not, 
when  one  shipment  had  occurred? 

Mr.  Clements.  I  suppose  that  would  be  so,  but  a  man  might  ship 
a  whole  train  load  of  grain  or  beef  and  the  rebates  amount  to  a  large 
sum.     He  could  take  a  bill  of  lading  for  50  cars  as  well  as  for  1  car. 

Now,  it  was  suggested  by  the  gentleman  from  Illinois  (Mr.  Mann) 
that  an  individual  who  did  not  know  the  rate  might  get  caught  and  be 
given  trouble.  I  do  not  think  it  is  necessary  for  us  to  apprehend  that 
the  law  will  be  used  to  reach  the  innocent.  We  can  of  course,  in 
respect  to  any  proposed  legislation,  imagine  cases  that  are  possible 
where  the  innocent  might  be  caught,  but  there  is  no  real  substantial 
danger  in  respect  to  these  matters  at  all.  During  all  the  years  that 
this  law  had  been  in  force  there  has  not  been  an  instance  of  that  sort. 
The  guilty  are  not  caught,  that  is  the  trouble,  much  less  the  innocent. 
And  in  order  to  stop  the  payment  of  rebates  and  the  acceptance  of 
rebates,  and  these  unlawful  discriminations,  it  must  be  made  trouble- 
some to  those  who  do  such  things.  It  must  be  made  expensive  to 
them.  So  long  as  it  profits  the  road  more  to  pay  the  rebate  and  get 
the  business  which  it  bids  for  by  paying  the  rebate  there  is  a  tempta- 
tion to  do  it. 
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When  you  make  them  upon  conviction,  disgorge,  and  the  shipper 
also,  to  the  extent  of  the  profit  in  the  violation  of  the  law,  then  tnere 
would  not  be  any  temptation  to  do  it.  I  am  sure  there  is  no  danger 
of  an  innocent  shipper  being  caught  It  is  not  the  small  shipper  in 
the  country  or  small  town  that  gets  the  rebate.  He  complains  more 
often  of  an  overcharge  which  is  above  the  published  rate,  and  we  are 
constantly  having  them  corrected  by  correspondence,  and  reference  to 
the  published  rates.  Errors  in  rates,  of  course,  occur,  and  the  court 
can  take  care  of  these  things  so  as  not  to  involve  a  man  who  by  mis- 
take ships  at  less  than  the  published  rate,  because  it  has  been  mis- 
quoted to  him,  or  by  mistake. 

Mr.  Adamson.  If  you  catch  an  innocent  man  it  would  be  easy  to 
pardon  him  if  the  case  was  a  plain  one? 

Mr.  Clements.  Yes;  and  he  will  not  be  prosecuted. 

Mr.  Coombs.  How  can  a  district  attorney  make  a  distinction  between 
two  offenders,  the  shipper  on  the  one  hand  and  the  railroad  on  the 
other? 

Mr.  Clements.  In  that  case  there  is  no  offense. 

Mr.  Coombs.  Is  he  to  prejudge  that? 

Mr.  Clements.  I  should  think  so,  to  some  extent.  He  does  not 
draw  a  bill  for  everybody  that  comes  in  and  represents  a  fact.  It  is 
his  duty  to  find  out;  he  is  discharging  a  public  duty  when  he  quakes  a 
discrimination  between  a  case  that  is  a  genuine,  real  crime,  and  one 
which  is  an  oversight  or  mistake. 

Mr.  CooiiBS.   where  proofs  are  equal 

Mr.  Clements.  They  would  not  be.  Neither  would  I  have  the 
railroad  indicted  for  a  clerical  error  made  by  a  clerk  in  collecting  less 
than  the  rate.  They  do  that  sometimes.  The  court  can  take  care  of 
such  questions  as  that.    They  will  not  punish  the  innocent. 

We  can  find  difficulties  of  that  sort  about  any  law  by  imagining 
extreme  possibilities.  Take  an  illustration.  Under  the  operation  of 
these  laws,  a  few  years  ago  railroads  filed  with  the  Commission  what 
was  known  as  the  Joint  Traffic  Association  agreement.  The  Commis- 
sion thought  it  violated  the  antipooling  clause  of  this  law,  and  in  the 
Eerformance  of  its  duty  sent  it  to  the  Attorney-General,  as  required 
y  the  twelfth  section  of  the  act  to  regulate  conunerce,  which  says  that 
the  Commission  shall  enforce  the  act,  and  upon  request  of  the  Commis- 
sion it  shall  be  the  duty  of  the  district  attorneys  of  the  United  States 
to  institute  and  prosecute  the  necessary  proceedings  to  that  end,  under 
the  direction  of  the  Attorney-General  of  the  United  States. 

In  that  case  we  sent  it  to  the  Attorney-General  asking  that  the 
guilty  parties  be  enjoined  and  punished.  I  think  Mr.  Harmon  was 
Attorney-General  at  that  time.  He  instituted  a  proceeding  in  the 
court  in  New  York  to  enjoin  the  parties.  The  case  went  through  all 
the  courts  up  to  the  Supreme  Court  of  the  United  States,  and  that 
court,  upon  the  face  of  the  contract  alone, without  any  other  testimony, 
said  it  was  a  violation  of  the  antitrust  law.  It  did  not  decide  whether 
it  was  a  violation  of  the  antipooling  law  or  not.  It  took  it  under  the 
other  law  and  said  it  was  a  violation  of  that.  The  case  was,  I  believe, 
prosecuted  before  the  Supreme  Court  by  Mr.  Harmon's  successor. 
There  were  31  railroad  presidents  whose  names  were  signed  to  that 
agreement.  Thirty-one  presidents;  the  most  intelligent  railroad  men 
in  the  country  had  signea  that  agreement. 

Mr.  Stewabt.  What  year  was  that! 
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Mr.  Clements.  That  has  been  about,  I  should  say,  four  or  five  years. 

Mr.  Stewart.  Who  was  chairman  of  the  traffic  commission  at  that 
time? 

Mr.  Clements.  Mr.  Blanchard,  who  is  dead  now,  was  the  executive 
officer  of  the  association. 

Mr.  Stewart.  Who  succeeded  him  ? 

Mr.  Clements.  After  the  injunction  they  dissolved.  Since  that 
time  they  have  had  what  is  known  as  the  official  classification  com- 
mittee. Mr.  Gill  is  at  the  head  of  that.  They  do  not  do,  I  suppose, 
now  all  the  things  that  contmct  authorized  them  to  do,  and  yet  they 
do  remodel  rates  and  classifications  aflfecting  rates,  as  I  have  already 
said. 

Now,  to  go  on,  as  I  was  proceeding  to  say,  there  was  not  one  of 
those  31  gentlemen  indicted  for  signing  that  agreement,  notwithstand- 
ing it  was  a  violation  of  the  antitnist  Taw.  There  was  the  ti'ans-Mis- 
souri  agreement.  That  was  another  one  that  preceded  this.  1  do  not 
recall  how  many  parties  there  were  to  that.  It  was  decided  in  the 
same  way  by  tlie  same  court.  Nobody  was  indicted,  nobody  has  been 
prosecuted  in  respect  to  either  one  of  them.  It  was  doubtless  that 
these  gentlemen  had  been  advised  by  counsel  that  these  were  lawful 
agreements,  and  were  presumed  not  to  have  intended  to  commit  an 
offense. 

Mr.  Stewart.  Was  there  an  appeal  taken  from  that  commission, 
from  that  decision  ? 

Mr.  Clements.  That  was  a  railroad  traffic  agreement,  you  know; 
there  could  not  be  an  appeal.  I  do  not  quite  understand  what  you 
mean. 

Mr.  Stewart.  Could  not  an  appeal  betaken  from  the  decision  of  the 
traffic  commission  ? 

Mr.  Clements.  Oh,  yes. 

Mr.  Stewart.  Could  not  an  appeal  be  taken  to  the  courts! 

Mr.  Clements.  Not  an  appeal  to  the  courts. 

Mr.  Stewart.  Were  thei-e  not 

Mr.  (Cements.  They  had  an  appeal  to  a  board  of  arbitrators,  or  some 
board  of  their  own,  but  it  was  a  voluntary  outside  affair.  There  could 
not  be  any  appeal  to  the  courtj^,  you  know. 

Now,  I  mention  this  to  show  that  wherever  there  is  any  doubt  of 
the  intent — of  the  criminality  of  a  thing — the  courts  are  not  hasty  to 
punish.  In  this  case  these  are  very  intelligent  men.  They  signed  a 
written  contract  respecting  a  very  important  affair,  and,  for  the  reason 
named,  doubtless,  they  were  not  prosecuted.  That  being  so,  surely  the 
individual  shipper  who  goes  to  a  freight  agent  and  ,asks  the  rate  from 
one  point  to  another,  and  accepts  the  rate  the  carrier  gives  him  through 
his  agent,  is  not  going  to  be  run  down  by  the  court  and  by  a  grand 
jury  and  petit  jury  if  the  agent  who  gives  him  that  rate  has  made  a 
mistake. 

Mr.  Stewart.  Was  not  Vice-President  Hobart  chairman  of  that 
association  at  the  time  he  was  elected  Vice-President? 

Mr.  Clements.  He  held  some  office  in  connection  with  it  It  was 
shown  afterwards,  I  think,  that  he  was  chairman  of  the  board  of  arbi- 
tration. He  was  appointed  by  this  association  to 'arbitrate  the  per- 
centages. They  got  pooling — that  is,  they  got  to  dividing  the  business. 
Their  contract  did  not  provide  for  that 
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There  is  another  thing  I  think  should  be  done.  I  refer  to  giving 
the  informers  a  part  of  the  fine  in  these  cases. 

There  is  no  reason  why  that  should  not  be  done  with  reference  to 
the  railroads,  and  to  the  shippers,  too.  We  hear  it  said  that  we  ought 
not  to  encourage  informers;  we  do  not  want  to  encourage  a  man  to 
give  information  against  his  employer,  etc. ;  but  we  have  to  do  a  good 
many  things  on  the  score  of  expediencv  to  give  practical  eflfecte  to 
law.  There  is  nothing  wrong  inherently  in  such  provision.  It  has 
been  resorted  to  and  is  resorted  to  constantly  in  many  instances. 
There  is  now  on  the  statute  book,  section  4273,  provision  in  reference 
to  the  passenger  transportation  laws  as  to  ships  coming  to  this  country, 
in  which  case  the  informer  gets  one-half  the  fine  imposed  for  violating 
those  laws,  and  in  respect  to  carrying  explosives  on  ships  there  is  a 
fine  and  the  informer  gets  half  of  it.  That  is  resorted  to  to  give  pro- 
tection to  the  public. 

It  seems  to  be  necessai*y  in  some  cases  to  do  these  things,  and  in 
respect  to  the  navigation  of  streams  there  are  certain  regulations  and 
laws  and  the  informer  gets  one-half  of  the  fines  that  are  collected  from 
persons  violating  these  laws.  There  was  a  moiety  law  in  respect  to 
internal  revenues,  and  the  informers  got  one-half  of  that.  That  has 
been  repealed.  Rewards  are  offered  to  give  eflfect  to  criminal  laws  in 
many  cases. 

Mr.  Stewart.  Is  there  any  law  in  reference  to  overcrowding  on 
ocean  steamers? 

Mr.  Clements.  I  do  not  know  whether  there  is  or  not.  I  should 
think  theie  was,  but  I  do  not  know. 

Nobody  defends  rebates;  nobody  defends  these  deviations  from  the 
published  rates;  everybody  wants  to  get  rid  of  them  except  the  man 
who  receives  tnem  and  puts  them  in  his  pocket.  They  are  a  small 
part  of  the  people  in  number.  It  is  not  the  little  man  in  the  country 
or  the  small  town  that  is  able  to  press  the  road  so  as  to  get  rebates. 
It  is  the  large  shipper  in  a  great  commercial  center,  where  there  are 
several  roads,  and  where  there  is  scramble  for  the  business.  There  is 
where  these  laws  are  disregarded.  It  is  said  that  they  are  not  malum 
in  se,  and  that  a  violation  of  such  a  law  does  not  aflfect  a  man's  stand- 
ing in  the  community,  or  in  his  church,  or  anywhere;  that  if  a  man  can 
get  a  rebate  it  is  all  right  for  him  to  get  it.  And  so  they  go.  The 
railroads  want  to  get  rid  of  the  rebates;  thev  want  to  get  the  published 
rates  in  order  to  mcrease  their  revenue.  I  therefore  suggest  that  if 
the  informer  shall  have  one-half  of  the  fine,  it  will  be  one  way  to  do 
away  with  the  rebate. 

It  will  be  said  that  this  will  put  the  employer's  clerks  and  his  book- 
keepers and  the  men  who  hanole  his  money  as  spies  on  him,  and  that 
it  would  tempt  them  to  reveal  the  facts.  So  it  would;  there  is  no 
doubt  about  that.  Why  do  you  oflfer  a  reward  for  the  capture  of  a 
person  who  commts  a  crime?  The  governor  of  every  State  offers 
rewards  for  the  purpose  of  interesting  somebody  who  knows  where 
the  guilty  party  is,  or  of  the  testimony  that  will  convict  him.  It  may 
be  an  employee  or  somebody  else.  It  promotes  the  ends  of  justice  to  do 
that,  ana  the  harm  that  would  come  of  this  would  be  insignificant  com- 
pared to  that  coming  to  joung  men  who  are  now  employed  by  these 
great  establishments  receiving  rebates,  who  are  tempted  to  commit  per- 
jury when  they  are  called  before  the  Commission  or  before  court.    To 
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them  it  is  the  alternative  of  telling  the  truth  and  losing  their  employ- 
ment or  committing  perjury. 

I  have  seen  them  put  to  the  test,  and  it  is  an  awful  alternative.  There 
is  infinitely  more  wrong  that  grows  out  of  that  condition  of  things  to 
society  and  the  country  in  that  way  than  would  ever  come  by  reason 
of  their  revealing  the  truth  in  order  to  get  half  of  the  fine. 

Mr.  Stewart.  Are  those  people  church  members? 

Mr.  Clements.  Yes;  some  of  them  are.  It  seems  to  be  so  common 
that  it  does  not  interfere  with  their  standing. 

Now,  Mr.  Chairman,  I  have  not  much  more  to  suggest  about  this. 
I  think  there  ought  to  be  authority  to  review  upon  cnallenge,  upon 
complaint,  the  rate  that  is  complained  of,  and  that  the  Commission  or 
somebody  should  be  authorized — besides  one  of  the  parties  to  the  con- 
troversy— to  determine  not  only  what  is  wrong,  but  what  is  right,  and 
to  give  it  eflfect;  and  not  simplv  condemn  what  is  wrong  and  leave  the 
parties  to  scufile  it  out,  with  all  the  delays  incident.  If  all  of  a  rate 
above  95  cents  up  to  $1  is  unreasonable,  then  any  part  of  it  is 
unreasonable. 

Mr.  Adamson.  Tou  do  not  think  there  is  any  use  for  this  circuitous 
appeal  in  this  bill? 

Mr.  Clements.  I  do  not  see,  myself;  I  do  not  think  it  is  a  radical 
thing  at  all 

M^.  Adamson.  There  is  no  limit  to  the  number  of  times  that  3'ou 
may  set  a  rate  and  have  it  reviewed  and  set  it  aside.  I  think  it  would 
be  better  to  put  the  order  into  eflfect  unless  the  carrier  can  show  the 
court  that  it  is  illegal. 

I  am  not  criticising  the  carriers'  manner  of  managing  their  business. 
The  laws  are  as  they  are,  and  railway  people  are  actuated  by  the  same 
motives  that  actuate  other  men.  I  am  not  arraigning  them;  I  am 
talking  of  the  condition  of  the  law. 

I  think  I  have  not  any  other  important  point  I  have  omitted  to  talk 
about.  There  are  a  few  practical  things  in  regard  to  these  amend- 
ments. I  think  the  tenth  section  should  be  amended  so  as  to  keep  in 
the  shipper  and  the  railroad,  and  to  fix  a  minimum  fine,  and  to  fix  it 
in  no  case  less  than  the  amount  that  has  been  obtained  on  the  part  of 
the  shipper  in  respect  to  rebates  that  are  paid,  and  to  give  the  informer 
half  the  fine  or  recovery. 

And  then  I  think  there  should  be  an  important  amendment  to  the 
twentieth  section.  As  it  is  now  carriers  are  required  to  make  annual 
reports  to  the  Commission.  But  there  is  no  time  specified  in  which 
they  are  required  to  do  it,  nor  do  they  incur  penalties  if  they  fail  or 
refuse,  and  the  reports  are  not  required  to  be  made  under  oath.  The 
Commission  takes  them  under  oath  and  has  a  regulation  of  that  sort, 
but  it  is  questionable  whether  a  party  would  be  guilty  of  perjury  when 
there  is  not  a  command  in  the  law  for  an  oath.  It  is  an  oversight  in 
the  law.  I  know  of  no  carrier  opposed  to  it,  and  I  do  not  think  any- 
body would  object. 

They  ought  to  be  required  to  swear  to  their  reports,  and  they  ought 
to  be  required  to  make  them  by  the  16th  of  September  each  year.  That 
gives  them  two  months  and  a  half  after  the  close  of  the  fiscal  year  to 
put  it  in  form  and  send  it  to  the  Commission.  As  it  is  now  the  law 
does  not  specify  the  time.  The  Commission  by  order  does  specify  the 
time ;  but  if  they  disobey'  it  or  disregard  or  neglect  it  there  is  no  penalty, 
and  the  result  is  that  some  important  reports  we  do  not  get  until  after 
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January,  until  six  months  or  more  have  elapsed,  and  it  delays  the  pub- 
lication and  formulation  of  these  reports  m  a  way  that  is  very  unde- 
sirable. An  accumulating  penalty  of  $25  a  day  for  every  day  would 
correct  the  whole  thing.  There  would  be  no  hardship  to  the  railroads 
about  it.  The  reporte  would  be  promptly  made  and  no  penalties 
incurred. 

I  am  verj  much  obliged  to  you,  Mr.  Chairman  and  gentlemen,  for 
your  attention. 

CoMMirrEE  ON  Interstate  and  Fobeign  Commerce, 

April  26,  1902. 

STATEMEHT  OF  MB.  JOSEPH  HIMMO,  JE.,  STATISTICIAK  AND 

ECOKOHIST. 

Mr.  NiMMO.  Mr.  Chairman,  I  do  not  propose  to  range  over  the 
entire  subject  which  you  are  now  considering.  I  have  recently  writ- 
ten a  pamphlet  to  which  I  have  devoted  three  months  of  my  time  and 
effort.  It  expresses  very  fully  my  thought  in  regard  to  the  particular 
phases  of  the  subject  to  which  I  shall  now  invite  your  attention. 

There  is  one  matter  of  great  importance,  Mr.  Chairman,  which  I 
desire  to  bring  to  your  attention.  I  refer  to  action  taken  about  a 
month  ago  before  the  United  States  circuit  court  at  Chicago  which 
has  an  important  bearing  upon  the  particular  bill — the  Corfiss  bill — 
which  you  are  now  considering. 

It  turns  out  that  the  act  to  regulate  commerce  has  two  arms,  the 
right  arm  of  the  civil  remedy  ana  the  left  arm  of  the  criminal  rem- 
edy. The  criminal  remedy  is  provided  in  section  10,  and  the  Inter- 
state Commerce  Commission  has  for  the  last  fifteen  years  been  working 
this  left  arm  alone.  The  whole  situation  has  been  described  to  you  by 
others,  and  I  will  not  repeat  it.  It  is  very  interesting.  Recently  the 
Commission  seems  to  have  discovered  the  eflScacy  of  the  right  arm  of 
judicial  remedy  provided  in  section  16  of  the  act  to  regulate  com- 
merce, and  they  nave  had  recourse  to  that  section  in  a  case  which  came 
up  before  Judge  Grosscup  in  Chicago  in  March  last 

Judge  Crosscup  in  that  case  said: 

The  question  presented  by  this  application  is  a  new  one  and  a  very  great  one,  and 
I  w^ill  not  pass  upon  it  finally  untu  there  have  been  elaborate  alignments  on  each 
side.  If  the  United  States  courts,  sitting  in  equity,  have  the  power  called  for  it  will 
make  them  master  of  the  whole  rate  situation,  for  an  inc^uiry  instituted  by  them  to 
inquire  whether  the  injunction  has  been  violated  or  not  will,  much  more  readily  than 
criminal  proceedings,  probe  to  the  bottom  of  the  railroad's  doings.  For  my  own  part, 
I  believe  that  railroad  rates  ou8:ht  to  be  as  stable  as  postage  rates,  so  that  every  ship- 
per would  know,  as  certainly  as  the  sender  of  a  letter,  how  much  it  would  cost  him 
and  the  fact  that  no  one  else  could  send  it  for  less.  An  injunction  something  like 
this  has  been  granted  in  other  cases,  notably  in  the  Debs  case,  but  an  important  dis- 
tinction between  that  case  and  this  is  that  in  the  Debs  case  the  things  complained  of 
were  in  their  nature  temporar^r,  while  in  this  case  the  injunction  will  be  against 
conduct  running  continuously  into  the  future.  The  interstate-commerce  act  has 
hitherto  been  ineffectiveljr  executed,  but  the  taking  of  such  power  by  the  courts,  as 
this  injunction  implies,  might  turn  out  to  be  the  vitalizing  of  the  act 

That  is  hopeful.  I  concur  in  all  that  the  learned  judge  said  in 
regard  to  the  evils  complained  of.  I  have  no  comment  to  make  on 
that.  The  injunction  is  a  feature  of  the  case  which  we  may  look  for- 
ward to  hopciuUy.  The  injunction  will  be  against  conduct  running 
continuously  into  the  future.  That  is  a  very  cheering  aspect  of  the 
case.    As  bias  been  said,  it  will  be  a  remedy  for  tk^  Ix^lxsx^ 


850  INTEB8TATE-00MMEBCB  LAW. 

And  Judge  Grosscup  says  in  conclusion: 

The  interstate-commerce  act  has  hitherto  been  ineffectively  executed,  biit  the 
taking  of  such  power  by  the  courts  as  this  injunction  implies  might  turn  out  to  be 
the  vitalizing  of  the  act. 

There  is  thus  a  hope  held  out  that  after  having  expended  its  energies 
upon  the  criminal  remedy  for  fifteen  years,  within  a  month  the  Inter- 
state Commerce  Commission  has  had  recourse  to  the  civil  remedy.  It 
might  turn  out  to  be  the  vitalizing  of  the  act. 

So  the  suggestion  I  have  to  make  to  you  practically  is  this:  If  there 
is  such  a  hope  held  out  why  not  postpone  legislation  of  this  kind  until 
you  have  seen  whether  this  vitalizing  is  going  to  take  place?  If  we 
have  waited  fifteen  3  ears  to  get  at  section  16,  why  not  wait  a  little  while 
in  order  to  see  how  the  judicial  procedure  under  it  will  turn  out? 

There  is  another  important  aspect  of  this  question,  and  that  is  that 
section  3  of  the  Corliss  bill  in  effect  takes  the  vitality  out  of  this 
vitalizing  section.  1  will  not  argue  that.  I  think  if  you  will  read 
the  first  two  pages  of  section  IG  as  it  is  printed  in  the  ordinary  print 
of  the  interstate-commerce  act  and  compare  that  with  the  substitute 
which  is  proposed  in  section  3,  repealing  the  former,  you  will  see  that 
it  takes  tne  vitality  out  of  what  Judge  Grosscup  called  the  vitalizing 
of  the  act. 

Another  point.  The  courts  have  no  power  whatever  under  this  act 
to  overrule  a  ruling  of  this  Commission.  In  theory  it  may  seem  well 
to  give  this  Commission  this  unlimited  power,  but  to  throw  upon  five 
gentlemen  not  onlv  the  power  to  say  whether  a  specific  rate  is  right, 
but  to  order  a  whole  schedule  of  mtes  on  a  road,  on  a  system  of  ro^s, 
and  even  on  a  great  series  of  systems,  is  giving  them  a  tremendous 
power.  It  is  a  great  political  power.  With  that  power  ^iven  to  the 
Commission  you  would  be  besieged  by  claims  in  a  way  which  you  can 
hardly  imagine.  You  gentlemen  here  know  how  you  are  troubled 
with  claims  and  applications  from  your  constituents  throughout  the 
country,  asking  for  offices  and  clerkships  and  all  sorts  of  favors.  All 
that  would  be  as  nothing  in  comparison  with  what  would  ensue  under 
this  bill.  It  would  be  simply  intolemble  from  the  political  point  of 
view,  however  plausible  in  theory  it  may  be. 

The  Chairman.  Why  do  you  say  that  there  would  be  no  judicial 
review?     Does  not  the  amendment  provide  specifically  for  that? 

Mr.  NiMMO.  Mr.  Chairman,  excuse  me  for  not  fully  discussing  that 
aspect  of  the  case  just  now.  I  state  that  to  you  as  a  fact.  I  have  gone 
into  this  in  the  book  I  have  recently  written.  That  is  the  opinion  01  the 
best  lawyer  I  have  consulted.  I  have  gotten  the  best  legal  view  I  could. 
In  the  Supreme  Court  decision  in  the  maximum  rate  case  the  court  held 
that  it  is  one  thing  to  inquire  whether  rates  that  have  been  made  are 
reasonable — that  is  a  judicial  act;  but  it  is  an  entirely  different  thing 
to  prescribe  rates  for  the  future — that  is  a  legislative  act.  In  the 
Joint  Traffic  Association  decision  the  Supreme  Court  decided  that 
public  policy  is  what  the  law  directs.  I  think  it  is  a  principle  well 
established  that  the  courts  will  not  overrule  a  law  of  Congress  on  the 
ground  of  its  not  being  reasonable,  or  even  on  the  ground  that  it 
violates  an  abstract  principle  of  justice. 

The  Chairman.  But  has  not  the  Supreme  Court  on  several  oc<Misions 
held  that  where  this  legislative  power  was  directly  exercised  by  the 
legislature  of  a  State  in  fixing  rates  that  those  rates  were  confiscatory 
and  have  set  them  aside? 

Mr.  NiMMO.  Yes,  sir.     1  will  read  right  here  from  the  pamphlet 
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already  referred  to  my  view  on  that  particular  point.     That  is  the  yery 
focus  of  the  whole  contention: 

While  it  is  unquestionably  constitutional  law  that  no  carrier  can  be  compelled  to 
carry  freights  at  rates  which  are  in  effect  confiscatory,  yet  a  broad  line  of  distinction 
lies  between  remunerative  rates  and  confiscatory  rates  which  in  practice  excludes 
the  courts  from  the  power  to  condemn  any  pate  on  the  ground  it  is  unjust  or  unreason- 
able. Without  doubt  the  discretionary  power  proposed  embraces  the  entire  range  of 
commercial  profits  which  in  practice  justifies  the  construction  and  the  operation  of 
railroads.     In  a  word,  it  is  an  autocratic  and  absolute  power. 

Now,  there  is  a  subject  stated  by  Judge  Knapp  in  regard  to  which 
I  take  issue  with  him  on  a  question  of  fact.  I  think  that  in  his  zeal  he 
1  its  misstated  a  great  fact.  Judge  Knapp  declared  that  rates  are 
exorbitant,  and  that  they  have  not  been  reduced  within  the  last  ten 
years. 

Judge  Knapp.  I  made  no  such  statement  as  that. 

Mr.  NiMMO.  The  statement  made  was  exactly  this,  that  there  has 
been  no  substantial  reduction  in  rates  during  the  last  ten  years. 

Mr.  Knapp.  I  made  no  such  statement. 

Mr.  Stewart.  Judge  Clements  made  that  remark. 

Mr.  NiMMO.  I  want  to  be  entirely  right. 

Mr.  Clements.  1  made  that  remark  in  respect  to  the  rate  involved 
in  the  case  I  was  then  talking  about. 

The  Chairman.  It  is  not  necessary  that  we  discuss  that  matter. 

Mr.  NiMMO.  1  have  the  record  here 

The  Chairman.  Our  record  will  show  what  was  said. 

Mr.  NiMMO.  Judge  Knapp  said  that  there  has  been  an  apparent 
reduction  in  rates  during  tne  last  year;  that  that  apparent  reduction, 
however,  is  deceptive;  that  it  has  been  the  result  of  the  fact  that  there 
has  been  an  enormous  and  disproportionate  increase  in  the  carriage  of 
coal  and  other  low  freights.     Am  1  right? 

Mr.  Knapp.  1  said  that. 

Mr.  NiMMO.  That  I  deny.  There  is  the  issue  of  fact.  I  deny  that 
statement  by  Mr.  Knapp.  Now  I  will  come  right  to  the  point.  Here 
I  have  compiled  a  statement.  The  Interstate  Commerce  Commission 
divides  the  railroads  of  the  country  into  ten  groups  and  works  out  a 
charge  per  ton  per  mile  according  to  the  statistics  of  the  internal  com- 
merce of  the  country.  I  take  the  report  of  1890  furnished  me  by  the 
Interstate  Commerce  Commission,  ana  also  the  one  for  1900.  Now,  here 
are  the  rates,  the  charges  for  1890  and  the  charges  for  1900.  This 
shows  the  reduction— ItJ,  26,  21,  29,  24,  16,  22,  16,  28,  35,  and  for  the 
whole  United  States  22i  per  cent. 

Revenue  per  ton  per  mile  charged  by  railroads  of  the  United  States,  according  to  statistics  of 

the  Interstate  Commerce  Commission. 
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Here  we  see  by  the  Commission's  own  figures  that  comparing  data 
for  1900  with  the  data  for  1890  there  was  a  fall  in  the  average  rate  in 
each  one  of  the  ten  groups  ranging  from  16  to  35  per  cent,  and  that 
the  average  reduction  for  the  wtole  country  was  22i  per  cent 

So  1  am  compelled  to  say  that  the  recent  declaration  of  Mr.  Prouty 
at  Chic^ago  as  to  advancing  rates  is  absolutely  erroneous  or  that  the 
data  upon  the  subject  published  by  the  Bureau  of  Statistics  and  the 
Interstate  Commerce  Commission  are  absolutely  erroneous. 

The  attempt  is  made  to  refute  these  figures  upon  the  ground  that 
there  has  been  an  inordinate  increase  in  the  tonnage  transported  of 
low-grade  rates,  such  as  coal  and  ores.  But  I  have  shown  in  this  state- 
ment, which  I  desire  to  submit  as  a  part  of  my  remarks,  that  there  is 
not  a  particle  of  truth  in  this  assumption,  the  general  increase  of  ton- 
nage Laving  been  proportionately  greater  than  the  increase  in  the 
tonnage  transported  of  iron  ore  and  coal. 

The  data  just  given  is  not  affected  by  changes  of  classification,  as  it 
embraces  f  reighte  of  all  descriptions  without  regard  to  class. 

Now  I  come  to  the  statement  of  Judge  Knapp  that  these  reductions  in 
rates  have  been  due  to  the  inordinate  increase  in  the  carriage  of  coal, 
ores,  and  other  low  freight,  and  I  assei*t  to  you  that  the  reverse  is  true, 
namely,  that  the  increase  in  the  freights  other  than  coal,  iron,  and  so 
on  has  been  more  rapid  than  the  increase  in  the  total  of  iron,  coal,  and 
other  low  freights.  I  make  this  diametrically  opposite  statement,  and 
I  base  it  upon  the  statistics  of  the  United  States  Government,  pub- 
lished in  the  statistical  abstract  of  the  mining  resources  of  the  United 
States.  The  total  tons  carried  1  mile  on  railroads  in  the  United 
States  increased  in  ten  years  86  per  cent,  while  the  coal  marketed  and 
the  iron  ore  produced,  according  to  the  statistics  of  the  Geological 
Survey,  increased  only  74  per  cent.  That  is,  coal  and  iron.  The  pro- 
duction in  those  articles  dia  not  increase  as  fast  as  the  increase  in  the 
general  merchandise  of  the  country. 

As  a  special  example,  I  have  taken  group  No.  2,  which  embraces  the 
States  or  New  York,  Pennsylvania,  and  Maryland,  and  compared  them 
with  Pennsylvania,  West  Virginia,  and  Maryland,  three  great  coal- 
producing  States,  as  to  the  amount  of  coal  produced,  and  I  find  that 
the  traffic  on  those  roads  of  general  merchandise  increased  faster  than 
their  traffic  in  the  carriage  of  coal. 

Now,  in  order  to  be  specific.  Judge  Knapp  made  the  statement  to 
me  verbally,  and  he  has  set  me  to  work  on  these  figures.  1  have 
written  to  six  or  eight  railroads  in  different  parts  of  the  country,  and 
I  have  brought  to  their  attention  this  specific  statement  of  Judge 
Knapp,  and  asked  them  if  the  rates  I  have  read  increased  or  decreased 
during  the  ten  years. 

There  is  one  aspect  of  this  case  which  seems  to  be  lost  sight  of  by 
Mr.  Knapp.  He  says  seven  or  eight  hundred  charges  have  been  filed 
lately  of  mcreases  in  i*ailroad  rates.  Here  is  a  fact  in  railroad 
economics. 

A  classification  or  a  schedule  gets  stale  in  about  a  year.  This  is  a 
great  and  growing  country;  conditions  are  continuously  changing,  and 
so  the  classifications  have  to  be  changed.  A  railroad  schedule  may  be 
all  right  to-day  but  it  will  be  stale  in  about  a  year  or  two.  This  has 
been  going  on  ever  since  we  have  had  railroaas.  They  have  to  meet 
together  occasionaly  and  adjust  their  classification.    I  have  asked  cer- 
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tain  gentlemen  to  send  to  you  and  let  you  know  whether  the  average 
cost  of  charges  on  those  things  has  gone  up  or  gone  down. 

Gentlemen,  this  whole  talk  about  exorbitant  rates  in  this  country  is 
sheer  moonshine;  without  any  feeling  of  disrespect  I  say  it  is  nonsensi- 
cal. In  March,  1898,  Mr.  Knapp,  the  president  chairman,  who  is  pres- 
ent with  us  to-day,  said: 

The  Question  of  excessive  rates,  that  is  to  say,  railroad  chai^^  which,  in  and  of 
themselves,  are  extortionate,  is  pretty  much  an  obsolete  question. 

The  Supreme  Court  has  in  no  case  decided  that  a  rate  charged  is  in 
itself  exorbitant,  and  I  think  I  am  not  mistaken  in  saying  that  the 
question  as  to  the  reasonableness  of  any  rate  per  se  has  never  been 
proved  in  any  Federal  court. 

In  all  these  millions  of  transactions  $20,000,000,000  worth  of  prop- 
erty moves  every  year,  probably  $25,000,000,000,  and  yet  there  has 
never  been  any  rate  which  has  been  proven  in  a  Federal  court  to  be 
extortionate.  The  amount  just  stated  is  about  twice  the  value  of  all 
the  railroads  of  the  country. 

I  next  come  to  the  question  of  discriminating  rates.  The  question 
of  discriminating  rates  was  thrashed  out  in  the  Senate  committee 
about  two  years  ago.  A  resolution  of  inquiry,  submitted  by  Mr. 
Elkins,  who  is  now  chairman  of  the  Senate  Committee  on  Interstate 
Commerce,  was  addressed  to  the  Interstate  Commerce  Commission 
asking  them  certain  questions  about  discriminating  rates. 

The  Commission  answered  promptly,  and  this  is  about  the  result  in 
all  the  United  States  during  the  ten  years  from  April,  1890,  to  April, 
1900.  The  total  number  of  cases  decided  by  the  Commission  was  180. 
The  number  of  appealed  to  the  court  was  35. 

The  Commission  was  sustained  in  4  cases;  the  Commission  was 
reversed  in  17«  cases. 

I  now  refer  to  something  here  which  is  highly  commendatory,  very 
highly  complimentary,  to  the  Interstate  Commerce  Commission.  I 
like  to  compliment  the  Commission,  because  they  are  estimable  men. 
In  its  last  annual  report  the  Commission  says: 

The  ^reat  mass  of  complaints  are  handled  and  disposed  of  by  the  Commission  by 
preliinmary  investigation  and  correspondence.  The  total  number  of  proceedings 
brought  before  the  Commission  during  the  year  was  340,  but  only  19  formal  pro- 
ceedings were  instituted  before  the  Commission,  or  only  1  in  18  of  the  complamts 
preferred.  There  were  only  10  cases  decided  b)^  the  Commission  during  the  year,  or  1 
m  34  of  the  complaints  entertained.  This  admirable  results  indicates  the  high  degree 
of  perfection  to  which  the  railroad  system  of  the  country  has  attained.  It  is  also 
creditable  to  the  act  to  regulate  commerce  and  to  its  admmistration. 

Now,  the  eflSciency  of  this  law  has  been  questioned  and  denied,  but  with 
this  section  16  put  in  force  it  is  going  to  turn  out  to  be  a  much  better 
law  than  anybody  thought  it  was  going  to  be.  Here  is  a  Commission 
that  hears  these  cases,  340  a  year,  as  a  conciliatory  body  and  as  an 
arbitration  body,  and  they  settle  informally  321  cases  out  of  the  340 
cases  submitted  to  them.  Where  is  there  a  court  in  the  United  States 
that  has  such  success  as  that? 

This  is  a  sort  of  a  demonstration.  This  Commission  has  been  look- 
ing with  disdain  upon  the  most  admirable  feature  of  this  law.  That 
is  its  conciliatoiT  feature,  its  arbitration  feature.  It  has  a  power  to 
settle  things  out  of  court,  and  it  has  succeeded  admirably  in  doing  it. 
Why,  sir,  I  regard  it  as  one  of  the  ornaments  of  our  civilization,  and 
am  proud  that  we  have  a  jurisdiction  here  that  can  settle  19  out  of  20 
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cases  submitted  to  its  judg^nent.  But  not  withstanding  this  great 
administmtive  success  they  come  here  and  sa}^  that  this  law  is  weak, 
and  that  they  are  powerless.     They  are  exercising  the  finest  kind  of 

Sower  that  was  ever  exhibited  by  a  civilized  government,  and  they  are 
oing  it  successfully. 

Mr.  Clements.  The  gentleman  says  they  were  settled.  They  wei'e 
not  settled.  In  most  cases  they  were  disposed  of  by  leaving  the  ship- 
per right  where  he  was. 

Mr.  NiMMO.  In  the  book  that  I  have  written  I  have  gone  into  the 
subject  of  secret  violations  of  published  rates  with  great  care  and  have 
made  these  declarations: 

First.  It  has  steadfastly  denied — 

I  am  referring  to  the  Commission — 

that  it  is  in  any  especial  manner  responsible  for  the  prevention  of  rate  catting. 

I  want  Judge  Knapp  and  these  other  Commissioners  to  bring  the 
facts  disproving  these  statements. 

Second.  It  has  opposed  any  amendment  to  the  act  to  regulate  commerce  designed 
to  afford  the  Commission  greater  facility  for  the  enforcement  of  the  penal  provisions 
of  the  statute. 

In  other  words  it  has  treated  not  only  with  disdain  but  with  aversion 
that  ver}'^  feature  I  have  been  talking  about,  that  magnificent  feature 
of  conciliation. 

Third.  It  has  been  derelict  in  the  discharge  of  duties  with  respect  to  the  prevention 
of  rate  cutting. 

I  have  referred  to  the  proceedings  of  the  Judge  to  prove  that. 

Four.  The  remedy  proposed  by  the  Commission  is  not  applicable  to  the  cure  of  the 
evil  complained  of. 

And  that  is  the  reason  why  we  have  resorted  to  section  16,  aban- 
doned the  criminal,  and  invoked  the  civil  remedy — the  right  arm  of  the 
law,  and — 

Five.  The  remedy  proposed  by  the  Commission  is  misdirected. 

Those  are  the  five  statements  I  make  in  reference  to  the  secret  viola- 
tions of  published  rates,  in  reference  to  the  Interstate  Commerce  Com- 
mission taking  action  in  connection  therewith,  and  1  desire  here  to 
introduce  just  what  I  have  said  upon  that  subject: 

The  Commission  has  strenuously  maintained  that  it  is  not  responsible  for  the  pre- 
vention of  rate  cutting. 

Bv  the  second  section  of  the  act  to  regulate  commerce  every  departure  from 
tarin  rates  is  expressly  forbidden  and  is  declared  to  be  illegal.  By  section  6  it  is 
provided  that  in  order  to  compel  every  comiiion  carrier  to  publish  and  tile  with  the 
Commission  its  tariff  rates,  fares,  and  charges  the  '*  writ  of  mandamus  shall  issue  in 
the  name  of  the  people  of  the  United  States  at  the  relation  of  the  Commissioners," 
and  section  12  provides  that  "the  Commis.'!?ion  is  hereby  authorized  and  required 
to  execute  and  enforce  the  provisions  of  this  act;"  for  which  purpose  the  Commis- 
sion is  given  the  widest  possible  powers  of  investigation,  including  the  power  to 
require  by  sul^pa^na  the  attendance  and  testimony  of  witnesses  and  the  production 
of  all  books,  papers,  contracts,  and  ajri-eements  and  documents  relating  to  any  mat- 
ter under  investigation.  The  law  distinctly  provides  that  it  may  b^'  one  or  more  of 
its  members  prosecute  any  inquiry  necessary  to  the  discharge  of  its  duties  in  any 
part  of  the  United  States.  It  has  also  the  power  to  require  ev^ery  district  attorney 
in  the  United  States  to  prosecute  all  necessary  proceedings  for  the  punishment  of 
violations  of  the  act,  and  its  findings  in  all  judicial  proceedings  are  made  prima  facie 
evidence  as  to  each  and  every  fact  found. 

Furthermore,  it  is  provided  by  section  16  of  the  act  to  regulate  commerce  that  if 
it  is  made  to  appear  to  any  United  States  court  **  that  the  lawful  order  or  require- 
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ment  of  said  Commission  drawn  in  question  has  been  violated  or  disobeyed  it  shall 
be  lawful  for  such  court  to  issue  a  writ  of  injunction  or  other  proper  process,  man- 
datory or  otherwise,  to  restrain  such  common  carrier  from  further  continuing  such 
violation  or  disobedience  of  such  order  or  requirement  of  said  Commission  and 
enjoining  obedience  to  the  same." 

Notwithstanding  these  clearly  prescribed  powers  and  duties  the  Commission  has, 
from  the  beginning,  sought  to  repel  the  idea  that  by  the  act  to  regulate  commerce  it  is 
especially  charged  with  the  duty  of  enforcing  the  provisions  of  tne  act  against  secret 
rate  cutting — the  paramount  purpose  of  the  act.  in  proof  of  the  correctness  of  this 
assertion  tne  following  facts  of  record  are  adduced : 

In  its  annual  report  to  Congress  for  the  year  1893,  at  page  7,  the  Commission 
declared  that  it "  is  wholly  without  authority  as  respects  those  discriminations  between 
individuals  which  are  made  misdemeanors  by  that  enactment,"  that  "it  is  endowed 
with  none  of  the  functions  pertaining  to  the  aetection  and  punishment  of  delinquents 
except  such  functions  as  mav  be  exercised  by  private  citizens,"  and  (on  p.  8)  it 
deprecated  the  idea  that  it  ^as  anything  to  do  with  "uncovering  the  guilty  trans- 
action and  bringing  to  justice  those  who  engage  in  it." 

In  a  letter  addressed  to  Hon.  William  E.  Chandler,  a  Senator  of  the  United  States 
from  New  Hampshire,  under  date  of  October  17,  1895,  Hon.  Martin  A.  Knapp,  then 
an  Interstate  Commerce  Commissioner  and  now  chairman  of  the  Commission,  strenu- 
ously maintained  that  the  prevention  of  the  crime  of  rate  cutting  is  a  thing  "with 
which  the  Commission  has  no  power  to  deal."  (Senate  Doc.  No.  39,  Fifty-fourth 
Congress,  first  session,  p.  14. ) 

For  this  and  other  declarations  of  similar  import  Senator  Chandler  administered  to 
Mr.  Knapp  and  to  the  Commission  a  sharp  rebuke. 

Mr.  Knapp  appears  to  have  been  then,  as  he  has  been  ever  since,  laboring  under  the 
delusion  that  the  duty  of  preventing  rate  cutting  and  other  penal  offenses  denounced 
by  the  act  to  regulate  commerce  is  incompatible  with  and  beneath  the  function  of 
revising  all  the  freight  tariff  of  the  country,  of  prescribing  rates  for  the  future,  and 
of  (leteniiining  the  relative  advantages  to  oe  enjoyed  by  competing  towns,  cities,  and 
sections,  and  oy  competing  industries  throughout  this  vast  country,  a  conception 
which  he  described  in  his  letter  to  Senator  Chandler  as  "my  high  ideal  of  the  work 
in  which  the  Commission  is  engaged,"  an  idea  which  as  1  have  endeavored  to  show 
is  expressive  of  a  malignant  form  of  bureaucratic  government,  and  as  such  utterly 
inconsistent  with  the  governmental  institutions  of  this  country. 

In  its  persistent  denial  of  the  fact  that  it  is  explicitly  charged  by  the  act  to  regu- 
late commerce  with  the  duty  of  preventing  rate  cutting  the  Commissson  flatly 
opi)Oses  its  opinion  to  that  of  the  Supreme  Court  of  the  United  States.  In  the  Max- 
imum Rate  Case  (167  U.  S.,  479)  the  court  said: 

"It  (the  Commission)  is  charged  with  the  duty  of  seeing  that  there  is  no  violation 
of  the  long  and  short  haul  clause;  that  there  is  no  discrimination  between  individual 
shippers,  and  that  nothing  is  done  by  rebate  or  any  other  device  to  give  preference 
to  one  against  another;  that  no  undue  preferences  are  given  to  one  place  or  places  or 
individual  or  classes  of  individuals,  but  that  in  all  things  that  equality  of  right,  which 
is  the  great  purpose  of  the  interstate-commerce  act,  shall  be  secured  to  all  shippers." 

But,  as  before  stated,  in  this  as  in  other  respects-  the  Commission  has  not  and  does 
not  to-day  hesitate  to  oppose  its  opinion  to  that  of  the  Supreme  Court  of  the  United 
States  regarding  the  interpretation  of  the  statutory  or  constitutional  law  of  the  land. 

The  Commission  has  repelled  any  attempt  to  give  it  greater  power  in  enforcing  the 
penal  provisions  of  the  act  to  regulate  commerce. 

Not  content  with  a  denial  of  its  duty  to  prevent  rate  cutting  the  Commission  has 
deprecated  the  idea  of  increasing  its  power  to  prevent  the  commission  of  misde- 
meanors, particular  reference  being  had  to  rate  cutting.  On  page  7  of  the  seventh 
annual  report  of  the  Commission  is  found  the  following  declaration: 

"But  the  main  point  to  be  considered  is  that  Congress  has  no  power  to  clothe  the 
Commission,  or  any  similar  tribunal,  with  authority  to  execute  tne  penal  provisions 
of  this  statute,  other  than  to  aid  prosecuting  officers  in  procuring  evidence  against 
suspected  parties." 

And  again  on  page  8: 

"No  amendment  of  this  statute,  therefore,  is  necessary  or  suitable  with  the  view 
of  giving  greater  power  to  the  Commission  in  enforcing  its  penal  provisions." 

But  when  driven  from  the  charges  of  exorbitant  rates  and  unjustly  discriminating 
rates  as  possible  excuses  for  demanding  of  Congress  autocratic  power  the  Commission 
glaringly  stultifies  itself  by  seeking  to  secure  amendment  to  the  act  to  regulate  com- 
merce for  the  purpose  of  preventing  rate  cutting  through  an  expedient  which  as 
herein  shown  is  not  only  out  of  all  proportion  to,  but  totally  inapplicable  to  the 
ofifense,  besides  being  essentially  revolutionary. 
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The  repudiation  by  the  Commission  of  responsibility  for  the  prevention  of  rate  cut- 
ting and  its  simultaneous  effort  to  i>revent  any  strengthenine  of  its  powers  for  that 
purpose  which  would  be  subject  to  judicial  re\new  clearly  indicates  its  fixed  purpose 
and  desire  to  free  itself  of  any  sort  of  cooperation  with,  or  dependence  upon,  the 
judiciary  in  the  discharge  of  its  official  function. 

The  Commission  has  been  derelict  in  the  discharge  of  its  duty  with  respect  to  the 
prevention  of  mte  cutting.  The  Commission  has  neglected  the  duty  of  usmg  its  best 
efforts  to  aid  in  detecting  and  in  bringing  to  punishment  persons  who  have  been 
euilty  of  the  offense  of  rate  cutting  and  other  misdemeanors,  a  duty  plainly  incum- 
bent upon  it  under  the  provisions  of  sections  2,  6,  10,  12,  and  16  of  the  act  to*  regulate 
commerce.  This  seems  to  be  the  result  of  the  extreme  aversion  entertained  by  the 
Commission  toward  that  class  of  duties. 

In  the  fifteenth  annual  report  of  the  Commission,  submitted  January  17,  1902,  at 
page  8,  appears  the  following: 

"  To  convict  for  unjust  discrimination  it  is  necessary  to  show  not  merely  that  the 
railway  company  paid  a  rebate  to  a  particular  shipper,  but  it  must  also  be  shown 
that  it  did  not  pay  the  same  rebate  to  some  other  shipper  with  respect  to  the  same 
kind  of  traffic  moving  at  the  same  time  under  similar  conditions.  As  a  practical 
matter  this  is  almost  always  impossible.'* 

The  rule  of  law  here  stated  by  the  Commission  was  announced  by  JufigeGrosscup, 
of  the  northern  district  of  Illinois,  in  a  decision  rendered  June  20,  1896,  in  the  case 
of  United  States  f.  Hawley  (71  Fed.  Rep.,  672),  with  which  case  the  Commission  had 
nothing  to  do.     It  is  as  follows: 

"This  case  illustrates  that  whatever  difficulties  there  are  in  the  enforcement  of  this 
act  are  not  so  much  due  to  the  law  itself  as  to  the  failure  of  the  prosecution  to  gather 
up  and  lav  before  the  grand  jury  the  essential  facts  of  a  ca.se.  The  fa(!ts  difficult  to 
obtain — the  transaction  between  the  carrier  and  the  favofed  shipi)er — are  fully 
spread  upon  this  indictment.  The  facts  not  difficult  to  obtain — the  identity  of  the 
shipper  discriminated  against — constitute  the  fatal  omission.  Ordinary  alertness  and 
intelligence  would  have  avoided  this  pitfall." 

Herein  the  court  declared  that  the  facts  as  to  the  identity  of  the  shipper  discrimi- 
nated against  are  "not  difficult  to  obtain"  and  sharply  animadverted  upon  the  fail- 
ure to  obtain  them,  whereas  the  Commission,  in  its  annual  report,  dated  January  17, 
1902,  has  declared  that  the  discovery  of  such  facts  **  is  almost  always  impossible." 

In  this  the  Commission  flatly  opposes  its  opinion  to  that  of  the  judiciary  and  of 
every  freight  traffic  manager  in  the  country.  I  mention  this  contrariety  of  opinion 
upon  a  matter  easily  susceptible  of  proof  as  one  worthy  of  Congressional  inquiry. 

The  judicial  opinion  just  cited  relates  particularly  to  the  offense  of  unjust  discrimi- 
nation. But  in  the  same  case  the  court  stated  the  fact  that  it  is  a  violation  of  the  law 
to  charKe  less  than  the  tariff  rate.  Even  this  offense,  not  involving  any  charge  of 
unjust  discrimination,  the  Commission  seeks  to  ignore,  declaring  that  the  law  "does 
not  punish  (it)  otherwise  than  by  a  possible  nominal  fine."  The  law,  however, 
explicitly  prescribes  for  this  particular  offense  a  fine  of  "not  to  exceed  $5,000." 

The  declaration  of  the  Commission  that  the  act  to  regulate  commerce  does  not 
confer  upon  it  ample  power  to  prevent  rate  cutting  is  strenuously  denied  by  able  law- 
yers ana  jurists  who  hold  that  sei^tions  2,  6,  10,  12,  and  10  of  the  act  give  it  ample 
power  to  correct  and  prevent  such  offenses.  If,  however,  the  law  is  in  this  respect 
defective,  by  all  means  let  it  be  amended  so  that  the  procedure  may  be  freed  from 
any  political  difficulty. 

Differences  of  opinion  prevail  as  to  the  nature  of  the  remedy  which  should  be 
adopted  for  the  prevention  of  rate  cutting.  In  its  fifteenth  annual  rei)ort,  submitted 
January  17,  1902,  the  Commission  suggests  as  a  remeily  for  rate  cutting  that  the  cor- 
poration as  well  as  its  officers  should  be  subject  to  the  penalty  prescribed  in  the  act. 
The  general  solicitor  of  one  of  the  great  trunk  lines  of  the  country  suggests  that  the 
corporation  alone  ought  to  be  subject  to  the  penalty.  The  question  is  one  to  be  deter- 
mined by  Congress  and  is  worthy  of  careful  consicleration. 

It  is  believed  that  any  proj^er  amendment  to  the  act  in  regard  to  rate  cutting  would 
be  cheerfully  accepted  by  the  principal  railroad  managers  of  the  country,  and  that 
they  would  cordially  cooperate  in  the  enforcement  of  the  law.  The  public  attitude 
assumed  by  the  leading  railroad  officials  of  the  country  toward  this  subject  seems  fully 
to  sanction  this  statement. 

In  this  connection  it  is  worthy  of  obser^'ation  that  the  Commission  fails  to  show 
in  how  many  cases  it  has  given  the  courts  a  chance  to  consider  rate  cutting  upon 
evidence  which  the  court  declares  not  difficult  to  obtain,  or  to  adduce  evidence  upon 
which  the  courts  may  impose  what  the  Commission  calls  "a  possible  nominal  fine," 
but  which  may  amount  to  $5,000  and  which  with  ordinary  diligence  can  be  imposed. 

It  is  belived  that  if  the  Commission  had  been  half  as  earnest  in  the  attempt  to  pre- 
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vent  rate  catting  as  it  had  been  in  its  efforts  to  secure  autocratic  power,  the  misde- 
meanor complained  of  would  now  be  very  much  less  the  subject  of  complaint.  It  is 
believed  also  that  a  thoroujjh  Congressional  investigation  of  this  particular  subject 
would  clearly  expose  a  manifest  dereliction  of  duty  on  the  part  of  the  Ck)mmis8ion. 

The  history  of  the  case  exposes  the  aversion  of  the  Commission  to  a  duty  clearly 
imposed  upon  it  by  the  interstate-commerce  act,  and  this  is  exhibited  nowhere  so 
glaringly  as  in  the  oft-repeated  assertion  of  the  Commission  that  it  has  been  deprived 
of  the  power  to  afford  relief  to  complainants  against  wrongs  incident  to  infractions 
of  the  law,  and  that  is  not  responsible  for  the  prosecution  of  specific  violations  of  the 
provisions  ol  the  act  to  regulate  commerce,  both  of  which  statements  are  stren- 
uously denied. 

A  recent  news  item  indicates  that  at  last  the  Commission  has  awakened  to  a  real- 
ization of  the  fact  that  the  law  imposes  upon  it  a  duty  with  respect  to  the  suppression 
of  rate  cutting,  and  that  it  is  disposed  to  try  to  set  m  motion  the  means  for  accom- 
plishing that  object  before  the  courts,  as  provided  in  the  act  to  regulate  commerce. 

The  remedy  proposed  by  the  Commission  is  not  applicable  to  the  cure  of  the  evil 
complained  of.  Tne  plan  of  conferring  upon  the  Commission  the  power  to  prescribe 
rates  is  totally  inapplicable  to  the  offense  of  rate  cutting.  It  has  no  relation  to  such 
offenses  as  of  means  to  an  end.  The  Commission  has  never  sought  to  show  that  it 
has  such  relation.  There  is  not  the  slightest  reason  to  believe  that  rates  made  by 
the  Commission  would  be  any  more  exempt  from  rate  cutting  than  are  rates  made 
by  the  companies.  The  true  remedy  pointed. out  by  the  judiciary  and  by  the  lessons 
of  experience  lies  in  a  faithful  enforcement  of  existing  laws,  which  the  Commission 
•has  spumed  and  neglected  to  enforce.  Such  laws,  nowever,  may  be  amended  or 
supplemented  by  others  which  would  facilitate  the  administrative  work  of  the  Com- 
mission, for  the  question  is  one  of  procedure  and  not  one  as  to  the  power  to  act. 

The  history  of  the  course  pursued  by  the  Commission  in  this  matter  clearly  indi- 
cates that  the  idea  of  asking  Congress  for  autocratic  power  over  the  commercial, 
industrial,  and  transportation  interests  of  this  country  in  order  to  suppress  rate 
cutting  is  an  afterthought.  Rate  cutting  is  now  brought  to  the  front  apparently  from 
the  fact  that  the  Commission  sees  no  other  means  of  advancing  its  claim  to  the  exer- 
cise of  autocratic  power  either  in  exorbitant  rates  or  in  unjustly  discriminating  pub- 
lished rates. 

Secret  violations  of  published  rates  have  their  origin  in  the  competition  of  rival 
commercial  forces  and  are  expressions  of  such  struggles.  This  is  apparent  to 
merchants  and  to  railroad  managers  throughout  the  countrv,  and  as  such  is 
deprecated  by  them.  The  fact  is  also  clearly  perceived  that  the  remedv  for  such 
evils  lies  priniarily  in  railroad  self-government  dictated  by  enlightened  views  of 
self-interest,  the  inspiring  motive  of  all  wholesome  statutory  enactments.  Unfortu- 
nately the  Commission  has  frowned  upon  such  self-restraint  and  sought  to  substitute 
therefor  its  claim  to  the  exercise  of  aroitrary  power. 

The  question  is  one  of  vast  political  import  and  should  not  be  left  to  the  discretion 
of  any  administrative  body — certainly  not  to  any  bureau  of  the  Government  bent 
upon  the  acquisition  of  autocratic  power  over  the  commerce  and  industry  of  this 
country.     It  is  eminently  a  question  for  Congressional  determination. 

Besides,  it  may  be  observed  in  this  connection  that  the  duty  imposed  upon  the 
Commission  by  the  twenty-first  section  of  the  act  to  regulate  commerce,  to  recom- 
mend to  Congress  such  additional  legislation  "as  the  Commission  may  deem  neces- 
sarv,"  does  not  extend  to  great  questions  of  public  policy  or  to  political  questions 
which  would  naturallv  command  the  attention  of  Congress,  but,  in  the  language  of 
Mr.  Justice  Shiras  in  iTexas  and  Pacific  Railway  v.  Interstate  Commerce  Commission 
(162  U.  S. ),  should  "be  confined  to  the  obvious  purposes  and  directions  of  the 
statute.**  It  is  to  be  regretted  that  the  Commission  has  not  been  guided  throughout 
by  this  obvious  rule  of  propriety. 

Beyond  all  question  the  remedy  proposed  by  the  Commission  is  misdirected. 
There  are  always  two  parties  to  offenses  involving  contractual  relationships.  In  the 
case  of  rate  cutting  these  are  the  .shipi)er  and  the  carrier.  The  shipper  is  invariably 
the  prompter  to  the  offense,  for  it  is  always  to  the  interest  of  the  carrier  to  secure 
tariff  rates  and  to  the  interest  of  the  shipper  to  secure  less  than  tariff  rates. 

The  concrete  cases  which  supply  the  text  and  ostensible  cause  of  the  present  move- 
ment of  the  Interstate  Commerce  Conmiission  for  the  purpose  of  preventing  rate 
cutting  is  furnished  mainly  by  the  persistent  efforts  of  certain  large  shippers  of 
packing-house  products  of  tne  West  to  secure  less  than  tariff  rates  for  the  carriage  of 
their  products.  It  is  an  old  story,  to  which  public  attention  has  been  several  times 
directed  during  the  last  two  years.  So  uniiorm,  however,  has  been  the  "cut"  by 
the  several  c^ompeting  companies  that  it  constitutes  practically  a  common  rate,  lack- 
ing only  the  legal  requirement  of  publicity.    The  rates  actually  chaiged  would  avoid 
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the  censure  of  being  "cut  rates*'  if  they  were  published.  They  involve  no  material 
discrimination  with  respect  to  producers,  localities,  or  shippers,  but  do  involve  most 
outrageously  discriminations  with  respect  to  carriers.  Ail  this  is  clearlv  stated  by 
the  Commission  in  its  annual  report  just  published.  Therein  it  adduces  the  foct  that 
at  one  time  a  particular  road  **was  carrying  into  Kansas  City  33}  per  cent  of  the 
cattle  slaughtered  there  and  carrying  out  of  that  city  only  2  per  cent  oi  the  product." 

The  Commission  also  shows,  in  the  report  mentioned,  mat  the  cut  rates  are  a  source 
of  benefit  to  the  producer,  the  consumer,  and  the  packer.  At  the  same  time  they 
involve  enormous  loss  to  the  carriers.  This  is  stated  by  the  Commission  in  reply  to 
two  self-addressed  inquiries:  First,  "Who  has  the  benefit  of  the  reduction  in  these 
rates?**  and,  second,  "Does  it  result  in  advantage  to  the  producer  and  consumer,  or 
is  it  absorbed  by  the  packing  house  itself.**  The  answer  of  the  Commission  to  these 
questions  is  as  follows: 

"It  seems  probable  that  in  case  of  a  reduction  like  this,  which  seems  to  be  tolerably 
nniform  and  long  continued,  the  general  public  must  obtain  some  advantage,  but  we 
think  that  in  the  main  these  sums  swell  the  profits  of  the  packers.  The  number  of 
these  great  concerns  is  only  some  five  or  six,  and  there  does  not  appear  to  be  much 
discrimination  between  them.  Each  usually  knows  about  what  tne  lowest  rate  is 
and  usually  manages  to  obtain  that  rate.'* 

This  clearly  expresses  the  whole  matter  at  issue.  The  cut  rate  is  practicallv  a 
common  rate,  ana  irregular  only  because  not  published  as  required  by  law.  This 
results  in  some  benefit  to  the  producer  and  the  consumer,  much  more  to  the  packer, 
and  appalling  loss  to  the  carrier — the  riedlroad  company.  This  conclusion  has  been 
laconically  expressed  as  follows  by  one  of  the  Interstate  Commerce  Commissioners, 
since  his  recent  return  from  Chicago:  "  The  fact  is  that  five  or  six  big  shippers  have 
for  years  been  sandbagging  the  railroads.*'  Hence  the  question  arises.  Why  attempt 
to  punish  those  who  are  sandbag^d,  instead  of  having  recourse  to  some  plan  to 
punish  the  sandba^ers?  But  it  is  just  this  injustice  and  manifest  solecism  into 
which  the  Commission  has  unconsciously  stumbled  in  its  most  unreasoning  desire 
to  acquire  a  coveted  power  by  visitine  upon  the  railroad  companies  the  severest  and 
most  humiliating  punishment,  namely,  that  of  depriving  them  of  the  right  to  con- 
tract freely  with  the  general  public  as  to  the  commercial  value  of  the  service  which 
they  render  and  with  no  other  apparent  excuse  than  an  utter  inability  to  base  their 
claim  to  autocratic  power  upon  any  other  plausible  pretext. 

What  has  been  said  of  rates  on  packing-house  products  applies  substantially  to 
complaints  as  to  "cut  rates"  on  wheat  and  fiour.  The  latter  involves  a  long  and 
sharply  debated  Question  as  to  the  relative  rates  on  wheat  and  fiour.  This  is  a  com- 
plex and  involved  commercial  and  economic  (juestion.  The  general  but  rather  vague 
conclusion  of  the  Commission  in  regard  to  it  is  expressed  as  follows  on  page  16  of  it« 
last  annual  report: 

"To  an  extent  the  rate  upon  flour  in  the  foreign  market  must  be  higher  than  that 
upon  w^heat.  This  is  decreed  by  physical  conditions  which  no  statute  and  no  com- 
mission can  alter.  To  that  extent  this  industry  must  expect  to  operate  at  a  dis- 
advantage." 

In  the  light  of  all  these  facts  the  proposition  to  have  recourse  to  the  haphazard 
and  absurdly  misdirected  remedy  of  governmental  rate  making  for  the  cure  of  prob- 
lematical evils  attending  the  transportation  of  provisions,  flour,  and  wheat  and  the 
commerce  in  these  commodities  would  be  as  absurd  as  it  would  be  monstrous. 

A  Congressional  investigation  as  thorough  and  as  impartial  as  that  known  as  the 
"  Cullom  investigation  of  1886**  would  not  fail  to  set  all  these  diflSculties  in  their  true 
light  and  to  disclose  a  remedy  which  would  be  properly  directed  and  efficacious. 

I  have  sought  neither  to  palliate  nor  to  defend  rate  cutting.  Its  extent  and  effects 
have  been  greatly  magnified  for  the  purpose  of  predicating  upon  it  the  Commis8ion*8 
claim  to  the  exercise  of  autocratic  power,  but  it  is  an  midoubted  evil,  and  has  no- 
defenders  other  than  those  shippers  who  practice  it  to  their  own  advantege  and  to 
the  detriment  of  their  competitors  and  of  the  carriers.  Beyond  all  doubt  it  is  an  evil 
which  can  be  abated  and  as  successfully  prevented  as  are  other  misdemeanors  which 
are  mala  prohibita. 

Mr.  Chairman,  there  is  one  subject  I  would  like  to  speak  to  you 
about,  in  which  I  am  very  much  interested,  and  that  is  the  impor- 
tance of  a  thorough  Congressional  investigation  of  the  railroad  prob- 
lem. During  our  long  period  of  railroaa  construction  we  have  had 
only  one  thorough  investigation  on  this  subject.  These  hearings,  you 
know,  are  partial.  Your  time  is  broken  in  upon,  but  to  come  down 
to  a  tnorough  investigation,  we  have  had  but  one,  namely,  the  Cullom 
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investigation  of  1886.  Even  the  Windom  investigation  of  1873-74 
was  not  a  complete  railroad  investigation.  I  was  employed  as  a  special- 
ist by  the  Windom  Commission  on  this  very  question.  Subsequently 
I  studied  the  question  carefully  and  wrote  a  series  of  reports  on  it  as 
Chief  of  the  Bureau  of  Statistics,  the  result  of  ten  years  of  investi- 
gation. 

In  England,  since  1840,  they  have  had  ten  Parliamentary  investiga- 
tions. With  only  one  twenty-fifth  of  the  area,  and  with  only  22,000 
miles  of  railroad,  as  against  200,000  miles  of  railroad  in  the  United 
States,  Great  Britain  nas  had  ten  investigations  on  that  subject.  I 
have  worked  up  something  upon  that  subject  with  great  care,  and* I 
will  hand  it  in;  and  I  want  to  say  that  when  you  consider  all  the  com- 
plexity of  conditions — these  diflSiculties — I  have  been  studying  this 
subject  for  over  forty  years.  I  began  to  write  on  it  in  1856,  when  I 
was  employed  as  a  civil  engineer  on  one  of  the  first  railroads  con- 
structea  in  Iowa.  There  is  nothing  1  crave  so  much  as  the  knowledge 
which  would  come  from  a  thorough  and  impartial  Congressional  inves- 
tigation, such  as  was  had  in  England,  which  was  started  in  1842.  Mr. 
Gladstone  was  chairman  of  that  investigation,  and  it  was  an  example 
for  all  the  commissions  which  have  followed  in  England. 

There  is  another  subject  which  I  would  like  to  bring  to  your  atten- 
tion. It  will  not  take  me  over  five  minutes.  I  refer  to  the  historv  of 
pooling.  In  no  other  way  can  you  get  at  the  merits  of  pooling,  l* hat 
IS  the  way  with  all  great  economic  questions.  Their  solutionis  always 
based  on  the  lessons  of  experience. 

.  Perhaps  there  are  few  living  men  who  are  more  familiar  with  the 
early  history  of  pooling  than  I  am,  because  so  many  others,  with  whom 
it  was  a  matter  of  personal  experience  are  now  dead.  Many  railroad 
men,  especially  well-informed  men,  have  passed  away  withm  the  last 
ten  or  twelve  years.  Go  back  with  me  to  1856,  when  every  railroad 
was  practically  independent  of  every  other  railroad.  The  idea  of 
building  competing  railroads  was  not  entertained.  Such  a  thing  was 
thought  to  be  baa  policy.  That  idea  prevailed  in  your  State,  Mr. 
Chairman,  at  the  time  when  I  was  out  there  in  1855,  1856,  and  1857. 
There  were  five  lines  projected.  In  a  letter  which  I  wrote  to  a  New 
York  newspaper  at  that  time 

Mr.  Stewart.  Can  you  tell  us  what  you  represent,  what  organiza- 
tion, if  any? 

Mr.  NiMMO.  I  am  coming  to  that  in  a  moment.  This  is  about  the 
substance  of  the  article  describing  the  railroad  problem  of  that  period, 
in  1856.  It  was  like  this:  ** There  are  five  railroads  projected  across 
Iowa.  Take  those  five  roads;  they  will  each  be  about  20  miles  apart, 
20  or  30  miles,  so  that  each  railroad  will  have  10  or  15  miles  of  land 
on  each  side  to  feed  it.  Each  one  will  have  a  separate  terminus  on  the 
Mississippi  River,  which  is  to  be  for  all  time  the  great  highway  of 
commerce  for  the  United  States.  They  will  each  have  a  different  ter- 
minus both  on  the  Missouri  River  and  on  the  Mississippi  River.  The 
commerce  will  come  out  from  the  West  to  go  down  tne  Mississippi 
River.  That  was  about  the  idea  of  having  it  then  and  competition 
was  not  known.  At  that  time  the  best  informed  railroad  men  in  the 
country,  engineers  and  constructionists,  declared  a  transcontinental 
railroad  to  be  an  impossibility,  that  it  could  not  be  constructed  in  one 
hundred  vears. 

All  that  is  of  the  dead  law.     Now,  we  have  one  vast  network  of 
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railroads  extending  from  the  Atlantic  to  the  Pacific  Ocean.  The  phys- 
ical union  between  them  became  as  intimate  as  that  between  the  Siam- 
ese twins.  The  intimacy  begot  strife.  It  is  said  that  Chang  once 
beat  Eng  into  a  state  of  insensibility,  and  the  result  was  that  they 
both  had  to  go  to  bed  for  three  weeks.  The  railroads  encountered 
similar  troubles;  they  were  forced  to  adopt  measures  in  the  nature  of 
self-government.  Now,  the  railroads  of  tne  country  constitute  physi- 
cally one  great  organization.  That  organization  must  have  the  means 
of  self-government.  That  government  has  got  to  be  instituted  in 
sofne  way  by  associations  of  various  sorts.  They  adopted  all  sorts  of 
plans  to  complete  this  organization  of  the  American  railroad  system, 
the  greatest  system  of  transportation  the  world  ever  saw.  It  is  still 
involved  in  diflSiculty,  but  it  is  the  grandest  system  of  transportation 
the  world  ever  saw. 

Mr.  Stewart.  Is  there  harmony  in  this  one  organization  ? 

Mr.  NiMMO.  The  degree  of  harmonv  is  wonderful;  but  still  there 
are  loose  ends,  there  are  f  rictional  resistances,  and  there  will  be  to  the 
end  of  time.  Here  the  question  which  confronted  all  the  railroads  of 
the  United  States  was,  ''How  can  we  organize  this  great  mass  of  rail- 
roads so  intimately  connected  physically  T'  It  is  phvsically  one.  It 
is  united  in  ten  thousand  different  wa3's.  Cars  and  locomotives  all 
employed  jointly  on  different  lines.  There  is  a  commercial  demand 
that  goo^fS  starting,  say  in  Chicago,  shall  go  in  that  same  car  over  the 
different  roads  to  the  furthermost  part  of  the  country.  The  act  of 
June  15,  1866,  was  the  result  of  public  demand.  I  have  called  that  act 
the  charter  of  the  American  railroad  system.  It  permitted  the  rail- 
roads to  connect  their  lines  and  to  engage  in  joint  traffic.  That  brought 
about  the  most  terrifie  problem,  one  of  the  most  complex  and  the  most 
difficult  problems  that  tne  human  intellect  ever  grasped.  It  has*  not 
yet  been  worked  out  perfectly,  and  never  will  be;  there  always  will 
be  frictional  resistances  and  incidental  resistances. 

And  now  as  to  the  history  of  pooling:  There  had  been  some  small 
efforts  at  pooling  as  between  Chicago  and  Omaha.  Three  or  four 
of  the  Iowa  roads  got  together  and  they  made  a  pooling  contract, 
a  division  of  tmffic.  There  were  two  or  three  other  arrangements  of 
the  sort.  But  the  question  arose  how  to  take  a  whole  series  of  rail- 
roads in  different  States  and  sections  and  get  those  roads  into  an  agree- 
ment which  would  stop  cutting  each  others'  throats,  a  practice  which 
brought  about  horrible  discriminations.  That  which  occurs  to-dav 
is  nothing  compared  to  it.  Demoralizing  discriminations  occurred  all 
over  the  United  States.  There  was  one  man,  Albert  Fink,  vice- 
president  of  the  Louisville  and  Nashville  road,  who  worked  out  a  plan 
by  which  he  could  take  the  railroads  south  of  the  Ohio  River  and 
bring  harmony  out  of  that  great  mass  where  they  were  fighting  com- 
merce to  death.     He  figured  that  out. 

The  history  of  that  is  this:  In  1875  I  entered  upon  an  office  which 
was  created  for  me.  It  was  called  the  division  of  internal  commerce, 
for  the  purpose  of  carrving  on  the  study  of  what  the  Senate  Commit- 
tee on  Transportation  ftoutes  had  been  engaged  on  for  two  years.  I 
entered  upon  that  work  the  1st  of  July,  1875.  In  September  Mr. 
Fink  was  appointed  and  started  his  big  pooling  scheme  at  Atlanta,  Ga. 
I  wrote  to  him  that  I  would  like  to  understand  his  scheme,  and  he 
came  to  Washington  to  see  me  and  talked  it  over.  He  spent  a  week 
here.     We  talked  over  the  pooling  scheme,  and  the  aim  and  object  was 
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to  stop  this  cutthroat  fight  involving  these  outrageous  discrimina- 
tions, which  were  bringing  about  chaos  in  the  traffic  of  the  commerce 
of  the  country.  Mr.  Fink  had  hard  work  to  get  his  scheme  into  the 
heads  of  railroad  officers.  He  did  not  succeed  perfectly.  He  died 
almost  in  despair  because  he  believed  he  had  a  remedy  for  the  whole 
difficulty.  He  could  not  get  the  railroad  presidents  of  the  United 
States  to  agree  with  him  on  certain  points. 

The  first  principle  in  all  railroaa  transportation  is  to  get  traffic. 
The  second  principle  is  to  get  as  much  as  vou  can  for  it.  The  first  step 
is  an  agreement  as  to  the  proportion  of  traffic  which  each  line  is  to 
have.     That  has  ^ot  to  be  the  basis  upon  which  we  can  build  up  the 

fovernment  of  this  great  organization.     He  got  them  interested  in  it. 
said  to  him: 

Your  scheme  has  two  grounds  of  support.  First,  you  have  demonstrated  the  fact 
that  an  enlightened  sense  of  self-government  ought  to  prompt  these  men  to  adopt  this 
scheme.  The  second,  they  have  implicit  confidence  in  you,  in  vour  intelligence,  and 
in  your  integrity.  But  they  need  a  third  prop,  for  it  takes  three  i>rop8  to  make  a 
stable  tripod.  No  inanimate  thing  can  stand  unless  it  has  three  point^  of  support. 
You  have  to  legalize  this  thing.     You  must  make  it  legal. 

He  said,  '^That  will  come  by  and  by." 

The  fact  is,  this  whole  pooling  scheme  ran  on  two  points  of  support. 
It  occupied  a  position  of  unstable  equilibrium. 

1  think  to-day  pooling  is  very  unpopular  with  some  of  the  leading 
railroad  men  of  tne  country.  Some  men  say  that  they  would  rather 
have  a  simple  agreement  as  to  rates.  Then  let  the  rates  divide  the 
traffic.  But  I  think  pooling  among  the  leading  railroad  men  is 
unpopular.     Don't  you  think  so,  Judge  Knapp? 

Juage  Knapp  does  not  answer  that.  I  think  the  Judge  must  know 
that. 

Mr.  Knapp.  I  am  not  afraid  to  answer  any  question.  I  stated  yes- 
terday that  if  the  right  was  exercised  it  would  rarelj  find  expression 
-  in  pooling;  it  would  find  expression  in  the  organization  or  traffic 
associations. 

The  Chairman.  Mr.  Nimmo,  I  would  like  to  ask  you  for  whom  you 
speak,  if  for  anyone? 

Mr.  Nimmo.  Only  for  myself. 

The  Chairman.  You  are  not  authorized  to  speak  for  anyone  else? 

Mr.  NiittMO.  No,  sir.  I  have  been  asked  two  or  three  times  to  repre- 
sent certain  parties,  but  the  fact  is  that  the  railroadmen  of  this  country 
/  are  just  about  as  much  at  loggerheads  and  as  diametrically  opposed  to 
V  each  other  in  their  views  as  other  men.  My  business  is  that  of  statis- 
tician and  economist.  1  furnish  information,  and  I  am  very  desirous 
of  furnishing  information,  not  only  to  people  that  believe  as  I  do,  but 
to  people  that  do  not  believe  as  I  do;  ana  sometimes  the  people  who 
do  not  are  in  the  majority,  and,  like  everybody  else,  I  like  to  have  as 
much  patronage  as  possible.  I  have  had  a  wide  correspondence  on 
this  thmg,  and  I  want  to  be  perfectly  independent  in  my  views. 

Mr.  Stewart.  You  are  in  the  pay  of  some  of  the  mlroads? 

Mr.  Nimmo.  I  furnish  information. 

Mr.  Stewart.  You  furnish  information  now  in  reference  to  these 
hearings? 

Mr.  rliMMO.  No,  sir;  nobody  has  ever  suggested 

Mr.  Stewart.  I  mean  you  have  furnished  information  in  regard  to 
these  hearings? 
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Mr.  NiMMO.  I  furnish  information  to  anybody. 

Mr.  Stewart.  Who  are  those  corporations? 

Mr.  NiMMO.  I  merely  furnish  information.  The  companies  will 
appear  here  by  the  attorneys  of  the  railroads. 

Mr.  Stewart.  Have  you  any  delicacy  in  furnishing  their  names? 
Yours  is  an  honest  employment? 

Mr.  NiMMO.  Yes. 

Mr.  Stewart.  Why  should  you  conceal  your  employers'  names  ? 

Mr.  NiMMO.  The  same  as  anybody.  I  would  rather  not  If  they 
want  to  come  up  and  use  my  statistics  they  can  quote  them,  but  my 
work  is  confidential;  I  have  pursued  that  course. 

Mr.  Stewart.  That  is  the  vice  we  want  to  get  rid  of — these  secret 
arrangements  and  rebates.  Why  should  you  be  so  clandestine  about 
your  employment?    That  is  what  we  are  complaining  about. 

Mr.  NiMMO.  I  am  giving  you  merely  a  philosophical  view  of  the 
case  as  I  understand  it  after  forty -two  years  study. 

Mr.  Stewart.  You  do  not  want  to  pose  here  as  a  philanthropist? 
You  do  notify  you  are  publishing  these  statistics  without  remuneration  ? 

Mr.  NiMMO.  Oh,  no;  oh,  no.  I  say  I  am  adopting  the  profession  of 
statistician  and  economist.  I  furnish  information,  and  it  is  all  confi- 
dential. 

Mr.  Stewart.  Were  you  invited  to  come  before  this  committee? 

Mr.  NiMMO.  I  asked  my  friend,  the  chairman,  to  let  me  come  up 
here.  It  is  the  joy  of  life  to  me  to  be  engaged  in  this  work,  Mr.  Rep- 
resentative. Besides  any  question  of  remuneration,  I  am  in  this  work 
because  I  am  personally  interested  in  it.  I  have  been  preparing  a  book 
on  it  for  forty-six  years,  and  I  expect  to  continue  in  the  work  while  I 
live. 

Mr.  Stewart.  But  you  are  not  doing  it  merely  for  your  health  ? 

Mr.  NiMMO.  No;  I  have  a  book  that  I  am  writing,  and  it  has  got  to 
be  a  life  work  with  me.  My  book  will  be  entitled  the  Evolution  of 
the  American  Railroad  System.  I  have  written  a  great  deal  on  the 
subject,  and  I  want  to  boil  it  down,  but  I  want  the  subject  to  evolve  a 
little  further.  There  are  some  problems  that  you  have  before  you 
which  I  want  to  see  settled  before  I  finish  this  work. 

Mr.  Stewart.  What  is  the  rate  per  volume? 

Mr.  NiMMO.  I  do  not  know  how  big  the  volume  is  going  to  be. 

The  Chairman.  We  have  been  in  session  now  over  three  hours,  and 
the  committee  will  be  in  recess  until  next  Tuesday,  April  29,  at  10.30 
a.  m. 

(Adjourned.) 

The  following  is  the  statement  referred  to  in  the  course  of  this  hear- 
ing in  regard  to  the  importance  of  a  thorough  Congressional  investiga- 
tion of  the  railroad  transportation  question  in  this  country. 

INVESTIGATION    BEFORE   LEGISLATION. 

The  many  vitally  important  questions  which  confront  the  country  touching  any 
attempt  at  a  radical  change  in  our  laws  relative  to  the  regulation  of  the  railroads 
seem  to  point  unerringly  to  the  necessity  for  a  thorough  Congressional  investigation 
of  the  sul)ject  in  advance  of  any  attempt  to  legislate  upon  it.  In  this  we  may  profit 
very  much  from  the  example  set  by  the  people  of  Great  Britain. 

As  early  as  the  year  1840  questions  arisingout  of  the  independent  corporate  owner- 
ship and  control  of  the  railroads  agitate<l  the  public  mind  in  Ureat  Britain.  The 
old  British  ideas  of  liberty  involved  in  the  consideration  of  monopoly,  competition, 
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and  combination,  which  from  time  immemorial  had  been  the  subject  of  heated 
public  discussion  and  of  reflective  judicial  debate,  ^ve  rise  to  just  such  apprehensions 
and  political  theorizing  as  those  which  now  seriously  affect  public  sentiment  in 
the  United  States. 

A  British  statesman  of  influence  declared  at  an  early  date  that  'Hhe  State  must 
govern  the  railroads  or  the  railroads  would  govern  the  State/*  Greorge  Stephenson — 
eminent  as  a  civil  engineer— declared  that  ** where  combination  is  possible  competi- 
tion is  impossible/*  These  expressions  were  for  years  accepted  in  Great  Britain  as 
politico-economic  dogmas. 

In  the  year  1844  a  strong  Parliamentary  committee  was  appointed  for  the  purpose 
of  inquiring  into  and  providing  against  the  assumed  danger.  The  Hon.  William  E. 
Gladstone  was  chairman  of  that  committee.  Its  labors  resulted  in  «n  act  of  Parlia- 
ment (act  7  and  8  Victoria,  85)  passed  in  the  year  1844,  wherein  it  was  provided  that 
the  Government  might,  upon  terms  stated  in  the  act,  at  the  expiration  of  fifteen  years 
after  completion^  purchase  any  railroad  constructed  after  the  passage  of  the  act.  In 
a  word,  the  Britisn  Parliament  provided,  constitutionally,  for  governmental  owner- 
ship and  control  of  the  railroads.  But  that  power  has  never  been  exercised,  and  the 
public  sentiment  of  Great  Britain  to-day  utterly  repudiates  any  such  policy. 

This  has  come  about  as  the  result  of  the  lessons  of  experience  and  of  patient  and 
persistent  Parliamentary  inquiry,  reference  being  had  particularlv  to  the  Parliamen- 
tary investigations  of  1840, 1844, 1846, 1852, 1865,  1867, 1872,  1881,''and  1893-94.  The 
results  of  these  ten  Parliamentary  inquiries  were  that  the  asserted  dogmas  herein- 
before quoted  have  been  exploded,  while  other  baseless  notions,  such  as  those  which 
now  to  a  greater  or  less  degree  possess  the  public  mind  in  this  country,  have  been 
dispelled;  and  the  ancient  principles  of  libertj[  and  methods  of  justice  still  prevail  in 
the  regulation  of  the  railroads  of  Great  Britain.  In  this  regard  railroad  regulation 
in  that  country  strikingly  illustrates  the  favorite  British  maxim,  **  We  have  govern- 
ment by  discussion.** 

But  how  ditferent  has  been  the  practice  in  this  country.  With  an  area,  exclusive 
of  Alaska  and  our  insular  possessions,  25  times  that  of  Great  Britain  and  Ireland,  and 
a  railroad  mileage  of  192,161  miles,  as  against  22,000  miles  in  Great  Britain,  we  have 
had  only  one  thorough  Congressional  investigation,  namely,  that  conducted  in  the 
year  1886  by  the  Senate  Committee  on  Interstate  Commerce.  The  act  to  regulate 
commerce  drawn  by  Senator  Cullom,  chairman  of  that  committee,  is  loyal  to  the 
fundamental  American  principle  of  government,  that  all  contested  questions  affecting 
the  commercial  interests  of  the  country  shall  be  subjected  to  the  test  of  judicial 
inquiry  and  determination.  But  the  Populistic  proposition  confronts  the  country  in 
favor  of  eliminating  the  courts  from  this  domain  of  justice  and  in  lieu  thereof  of  sub- 
stituting an  autocratic  rule  of  administrative  authority,  without  any  Congressional 
investigation  whatsoever. 

There  are  also  other  and  exceedingly  important  questions  which  demand  Congres- 
sional investigation  and  public  scrutmy  in  the  light  of  such  inquiry.  Some  of  tnese 
questions  are  more  important  than  those  determined  by  the  Senate  investigation  of 
1886. 

The  magnitude  and  importance  of  the  commercial,  financial,  and  industrial  interests 
involved  repel  the  very  idea  of  any  radical  legislation  in  advance  of  such  inquiry  as 
that  here  suggested. 

Beyond  alldoubt,  a  thorough  Congressional  investigation  of  the  various  commercial, 
economic,  and  political  Questions  involved  in  the  general  subject  of  railroad  regula- 
tion in  this  country  would  develop  results  quite  as  salutary  as  those  realized  in  Great 
Britain.  It  may  also  be  stated  in  favor  of  such  action  that  the  two  committees  of 
Congress,  as  at  present  constituted,  are  admirably  fitted  for  such  inquiry. 

In  his  recent  annual  message  to  Congress,  President  Roosevelt  referred  to  the 
railroads  as  *'the  arteries  through  which  the  commercial  lifeblood  of  this  nation 
flows;"  and  in  urging  the  importimce  of  investigation  said:  *'The  whole  history  of  the 
world  shows  that  legislation  will  generally  be  both  unwise  and  ineffective  unless 
undertaken  after  calm  inquiry  and  with  sober  self-restraint." 
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Interstate  Cobimebce  Cobumission, 

Tuesday,  April  29,  1902. 

The  committee  met  at  10.80  o'clock  a.  m.,  Hon.  William  P.  Hepburn 
in  the  chair. 

STATEMENT  OP  MB.  A.  C.  BIED,  OP  CHICAOO,  ILL. 

The  Chairman.  What  road  or  system  are  you  connected  with? 

Mr.  Bird.  The  Chicago,  Milwaukee  and  St.  Paul  Railway  Company. 

The  Chairman.  What  are  the  principal  points  that  that  hne  reaches? 

Mr.  Bird.  That  line  is  operated  in  eight  States — Illinois,  Wiscon- 
sin, and  the  peninsula  of  Michigan,  Missouri,  Iowa,  Minnesota,  North 
Dakota,  and  South  Dakota.  Ite  lines  reach  Omaha  and  connect  with 
the  system  of  roads  running  through  Nebraska  and  west  to  the  Pacific 
coast.  In  Kansas  City  its  lines  connect  with  the  Kansas  lines  running 
to  the  coast,  Denver,  and  all  through  the  far  West  and  the  Southwest, 
Texas,  and  the  Gulf  of  Mexico.  It  is  directly  interested  in  the  tmffic 
of  many  large  cities,  commercial  centers,  manufacturing  and  distribut- 
ing points,  such  as  Chicago,  Milwaukee,  Racine,  St.  Paul,  Minneapo- 
lis, Lacrosse,  Winona,  Dubuque,  Cedar  Rapids,  Des  Moines,  Sioux 
City,  Sioux  Falls,  and  the  great  Northwest  wneat  belt,  which  lies  east 
of  the  Missouri  River  in  the  Dakotas  and  extends  northward  to  Fargo. 
It  is  in  touch  with  the  general  traflSic  of  the  country,  as  well  as  through 
all  the  States  I  have  named. 

If  you  please,  Mr.  Chairman,  I  am  not  a  public  speaker,  and  I  can 
not  easily  suffer  interruption  and  preserve  my  thought,  and  if  I  may 
be  permitted  to  go  forward  with  my  statement  without  interruption 
I  would  prefer  to  do  so. 

Mr.  Blythe.  Just  at  this  point  I  would  like  to  ask  Mr.  Bird  to 
state  his  services  with  the  Milwaukee  and  St.  Paul  in  a  general  way, 
in  order  that  the  committee  may  be  informed  of  his  means  of 
knowledge. 

Mr.  Bird.  I  am  the  third  vice-president  of  that  company.  I  have 
been  connected  with  the  company  twenty  j'ears  in  various  capacities. 
I  have  heard  and  read  a  goou  deal  of  what  has  been  said  on  the  sub- 
ject of  the  necessity  of  the  proposed  legislation,  and  I  have  attempted 
to  keep  in  touch  with  what  has  been  said  in  this  committee  room  in 
favor  of  the  bill.  I  understand  that  the  bill  in  contemplation  is  the 
^  Corliss  bill,  and  that  that  clause  of  it  by  which  it  is  proposed  to  con- 
fer upon  the  Interstate  Commerce  Commission  greater  power  over 
rates  than  they  have  at  present  is  more  particularly  under  con- 
sideration. 

That  clause  proposes  to  give  to  the  Commission  the  power  to  tix  mtes 

.    after  complaint  and  investigation,  and  to  enforce  their  orders  by  a 

process  which  sets  aside  the  usual  order  of  procedure  and  denies  to  the 

railway  owner  the  rights  of  property  which  are  conceded  to  all  other 

])roperty  owners. 

The  right  to  fix  a  rate  and  to  collect  it  is  the  essence  of  railroad 
roperty,  and  to  take  away  that  right  and  vest  it  in  a  board  is  to 

prive  the  stockholders  of  their  property  without  due  process  of 
law.  Many  reasons  have  been  urged  in  support  of  this  unique  propo- 
sition, and  the  principal  ones  which  have  attracted  my  attention  are: 

First.  That  serious  abuses  exist,  and  therefore  the  proposed  measure 
should  be  adopted  to  Dut  an  end  to  them. 


-£■ 
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Second.  That  the  orders  of  the  Commission  are  disregarded,  and 
certain  cases  have  been  cited  and  elaborated  upon  to  show  that  an 
emergency  exists  which  justifies  an  unusual  proceaure.  The  cases  upon 
which  great  stress  has  been  laid  are  the  Milwaukee  Chamber  of  Com- 
merce grain  rates  case,  the  Eau  Claire  lumber  rate  ease,  and  the  food 
rate  case  of  the  Northwest.  At  the  proper  time  I  will  make  some 
further  statement  in  regard  to  these  cases. 

Third.  The  practical  abolition  of  railway  competition. 

Fourth,  It  is  said  that  for  the  first  ten  years  under  the  law  the  car- 
riera  as  well  as  the  public  and  the  Commission  believed  that  the  Com- 
mission had  the  power  to  fix  their  rates  after  investigations,  and  that 
the  orders  of  the  Commission  were  promptly  complied  with;  that  the 
public  was  well  served  and  sati^^fied. 

Fifth.  That  the  right  of  eminent  domain  enjoyed  by  carriers  is  a 
suflSicient  reason  for  depriving  the  carriers  of  all  other  rights. 

Sixth.  That,  aside  from  the  prevalence  of  secret  preferential  rates 
and  rates  which  are  unreasonable  per  se,  relatively  unreasonable  rates 
prevail  generally,  and  no  remedy  is  available  unless  the  Commission  is 
clothed  with  the  arbitrary  power  of  the  enforcement  of  its  own  opinions. 

These  are  the  principal  reasons  that  have  come  to  my  attention 
which  have  been  urged  m  support  of  the  measures  now  under  consid- 
eration, and  1  would  like,  if  you  please,  to  touch  upon  these  matters 
as  briefly  as  possible  from  the  standpoint  of  everyday  experience. 

I  am  not  versed  in  law,  and  I  can  not  undertake  to  view  this  subject 
from  a  strictly  legal  standpoint.  I  claim  some  practical  knowledge  of 
the  practical  side  of  these  questions. 

The  first  great  complaint  is  well  founded.  There  is  not  an  oflicial 
of  any  of  the  railways  of  any  prominence  or  weight  who  will  attempt 
to-  deny  that  the  railway  service  has  been  honeycombed  with  secret 
preferential  rates,  which,  to  use  an  old  popular  phrase,  make  the  rich 
man  richer  and  the  poor  man  poorer. 

Nor  is  there  a  respectable  railway  oflBcial  of  responsibility  or  author- 
it}'  who  will  not  admit  that  that  one  abuse  adds  more  to  the  difliculties, 
tlie  anxieties,  and  the  peiplexities  of  railway  management  than  all 
others  combined;  and  speaking  for  myself,  for  the  company  which  I 
represent,  and  for  the  class  of  officials  of  which  I  am  one,  I  think  the 
unanimous  desire  of  railroad  people  is  to  aid  in  the  enactment  of  meas- 
ures which  will  do  away  with  that  great,  admittedly  great,  and  flagrant 
abuse.  At  the  proper  time,  if  you  permit — at  this  time,  perhaps,  as 
well  as  any — I  wish  to  make  a  suggestion  that  is  not  an  original  one 
(it  has  already  been  made  to  this  committee),  but  I  wish  to  add  the 
weight  of  my  opinion  to  what  has  been  said  on  that  subject. 

The  original  act,  or  the  act  as  soon  afterwards  amended,  provided 
penalties  for  this  class  of  offenses;  it  was  made  criminal.  The  com- 
mittee is  well  advised  of  all  those  conditions,  that  the  offense  has 
been  made  infamous,  not  only  criminal  but  infamous,  because  punish- 
able by  an  infamous  punishment.  The  very  nature  of  the  case  is  such 
that  if  the  offense  is  committed,  or  when  an  offense  is  contemplated, 
the  two  parties  to  the  offense  surround  the  case  with  every  possible 
saf eguara,  and  there  are  so  many  ways  of  violating  the  spirit  of  the  act 
in  that  respect  that  it  has  always  been  exceedingly  difficult  to  obtain 
evidence  sufficient  to  bring  the  guilty  parties  to  punishment. 

So  much  has  been  said  regarding  the  reasons  why  railroad  officials 
who  are  morally  certain  that  the  offenses  exist  will  not  testify  that  it 
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is  unnecessary  for  me  to  amplify  upon  that  point,  because  all  that  has 
been  said  by  the  proponents  of  this  measure  is  freely  admitted  by  rail- 
road people.  This  is  the  great  crime  of  the  times — secret  preferential 
rates — and  it  seems  to  me  that  this  committee  may  wisely  attempt  to 
devise  means  by  which  those  crimes  can  be  reduced  in  number  anu  the 
practice  itself  discontinued. 

If  I  conceive  the  situation  properly,  the  method,  the  whole  respon- 
sibility, of  the  convicting  and  brinffinff  the  ffuilty  parties  to  justice 
devolves  upon  the  Commission  and  the  limited  agencies-which  it  is  able 
to  maintain.  And,  for  the  reason  I  have  given,  they  have  met  with 
the  utmost  diflBculty.     It  has  been  almost  no  thoroughfare. 

Every  railroad  officer,  stockholder,  director,  manager,  or  official 
is  much  more  in  position  to  find  the  facts  and  ascertain  the  means  by 
which  the  truth  can  be  ascertained  in  the  form  of  testimony,  and  has 
much  more  complete  and  satisfactory  means  of  so  ascertaining  it  than 
any  expert  of  the  Government  has  so  far  been  able  to  employ.  As  the 
bill  stands,  if  the  law  could  be  so  amended  as  to  abolish  the  personal 
feature  of  this  penalty  and  to  levy  a  just  and  proper  fine  upon  the 
offending  carrier  for  each  offense,  that  act  would  instantly  convert  an 
army  of  100,000  experts  into  detectives  interested  in  bringing  about  the 
enforcement  of  the  law.  I  speak  in  this  manner  after  an  experience 
of  a  good  many  years,  and  I  know  that  there  are  thousands  of  cases 
where  to  the  public  the  existence  of  the  evil  is  morally  certain,  but 
none  but  an  expert  knows  how  to  get  evidence  such  as  is  necessary  to 
enforce  the  penalty. 

It  has  been  asserted  here  that  there  are  a  number  of  cases  that  show 
where  the  order  of  the  Commission  is  disregarded,  which  proves  con- 
clusively that  this  is  an  emergency  and  that  new  measures  must  be 
adopted.  I  would  like  to  add  a  few  words,  if  you  please,  in  regard 
to  tne  first  subject.  I  find  nothing  whatever  in  tHe  proposed  measures 
that  touch  upon  the  chief  cause  of  complaint.  I  do  not  see  how  it  is 
possible  that  the  mere  power  on  the  part  of  the  Commission  to  fix  a 
rate  after  a  complaint  will  enable  it  or  any  other  tribunal  to  detect 
and  punish  the  grave  secret  offenses  so  often  and  so  properly  referred 
to.  I  find  nothing  whatever  in  the  bill  that  even  approaches  that 
subject. 

Regarding  the  second  argument,  that  the  orders  of  the  Commission 
are  disregarded,  the  Milwaukee  gitiin-rate  case  was  a  peculiar  one,  and 
I  am  glad  that  the  chairman  of  the  Interstate  Commerce  Commission 
is  here  to  hear  what  I  have  to  say  on  that  subject,  and  correct  me  if  I 
fall  into  error.  The  complaint  was  brought  by  the  Milwaukee  Cham- 
ber of  Commerce  against  the  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company.  In  the  course  of  the  proceedings  other  roads  became 
parties.  I  am  not  sure  but  a  number  of  them  were  originally  parties 
to  it;  but  others  were  added.  Also,  in  the  course  of  the  procedure 
the  Minneapolis  Chamber  of  Commerce,  a  rival  (and  a  very  strong 
rival)  of  the  Milwaukee  Chamber  of  Commerce,  also  became  a  party  to 
the  controversy.  In  order  to  make  that  case  clear  to  the  cx)nimittee  a 
map  ought  to  be  here  to  show  the  geography  of  the  lines  involved, 
but  I  wul  try  to  describe  them  to  the  committee. 

The  St.  Paul  Company  has  a  line  running  west  from  Milwaukee 
through  Wisconsin  to  Prairie  du  Chien  and  westwardlv  through  the 
northern  counties  of  Iowa  to  its  western  border,  an3  beyond  into 
South  Dakota  to  the  Missouri  River.,   This  line  is  known  as  the  Iowa 
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and  Dakota  Division.  It  is  as  near  a  direct  east-and-west  line  as 
exists  anywhere.  It  also  has  a  line,  one  of  its  main  thoroughfares, 
running  northwestwardly  from  Milwaukee  to  La  Crosse  ana  thence 
westwardlv  through  the  southern  portion  of  Minnesota  and  beyond 
into  South  Dakota,  known  as  the  Southern  Minnesota  Division, 
parallel  to  the  first  described  line,  to  its  intersection  with  the  James 
River  Valley,  which  is  the  center  and  heart  of  that  portion  of  the 
northwestern  spring- wheat  belt  which  is  reached  by  tne  lines  of  the 
St.  Paul  Company,  with  one  exception.  It  also  has  a  line  running 
southwardly  from  Minneapolis  through  southern  Minnesota,  and 
which  crosses  the  Southern  Minnesota  Division  and  thende  south- 
wardl}^  to  Mason  City,  Iowa,  where  it  connects  with  the  Iowa  and 
Dakota  east-and-west  line  first  described. 

These  lines  from  the  wheat  belt  in  western  Minnesota,  western  Iowa, 
and  South  Dakota  to  Minneapolis  are  right-angle  lines  in  each  case. 
Its  lines  to  Milwaukee  are  direct  lines.  There  exist  a  number  of  rival 
lines  radiating  westwardly  and  southwestwardlv  from  Minneapolis, 
tapping  the  lines  of  the  St.  Paul  Conapany  which  I  have  described  at 
acute  angles.  One  instance  will  be  sufficient  to  illustrate.  The  North- 
western system,  including  the  Northwestern  road  proper  and  the  St. 
Paul,  Minneapolis  and  Omaha,  intersects  or  parallels  the  St.  Paul 
Company's  lines  in  southwestern  Iowa,  southern  Minnesota,  and  South 
Dakota.  Pipestone,  Minn.,  is  one  point  of  direct  contact  w^hich  is 
sufficient  for  the  purpose  of  explanation,  but  the  two  competing  lines 
are  parallel  for  a  long  distance  east  of  Pipestone.  The  lines  of  the 
Great  Northern  Company  radiate  like  the  spokes  of  a  wheel  from 
Minneapolis,  cutting  the  lines  of  the  St.  Paul,  and  the  north  and  south 
lines  in  the  James  River  Valley,  at  angles  in  every  direction. 

Then  the  Minneapolis  and  St.  Louis  Railway  Company  has  lines 
extending  southwardly  and  westwardly  from   Minneapolis,  largely 

f)arallel  with  the  lines  I  have  described  from  Minneapolis,  and  those 
ines  radiate  westwardly  and  southwardly,  crossing  the  St.  Paul  lines 
to  Chicago,  Milwaukee,  and  Minneapolis  at  various  angles  and  dis- 
tances from  the  principal  market  of  the  competing  companies,  Minne- 
apolis. The  Chicago  and  Northwestern  system  has  lines  southwardly 
and  southeastwardry  from  Minneapolis  to  Milwaukee  and  Chicago. 
The  Illinois  Central  has  lines  through  the  northern  portion  of  Iowa 
east  and  west,  not  touching  the  IVfilwaukee  market,  but  reaching 
Chicago  only. 

Now,  the  "complaint  of  the  Milwaukee  Chamber  of  Commerce  was 
that  the  rates  from  the  wheat  district,  say,  from  Pipestone  to  Milwaukee, 
did  not  bear  a  just  relation  to  its  rates  from  that  point  to  Minneapolis; 
that  the  differential  was  not  justified  by  the  additional  haul;  that  the 
distance  from  Pipestone  of  the  two  rival  markets  was  disproportionate; 
or  rather  that  the  differential  against  Milwaukee  was  disproportionate 
with  the  difference  in  distance.  Proceedings  were  brougnt  under  that 
clause  of  the  law  which  requires  that  rates  shall  be  comparatively  just 
and  reasonable. 

It  seemed  to  me,  representing  the  interests  of  the  St.  Paul  Company, 
that  there  was  much  foundation  of  justice  in  the  complaint.  I,  like 
many  others,  was  influenced  b}"  what  appeared  to  be  the  interests  of 
my  company.  There  were  many  reasons  why  it  would  have  been 
profitable  to  have  hauled  a  larger  proportion  of  the  wheat  crop  to  Mil- 
waukee, and  the  principal  defense  of  the  conditions  complained  of  was 
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the  importance  of  the  Minneapolis  market  as  a  millers^  market  and 
the  large  volume  of  business  which  resulted  from  the  manufacture  of 
the  wheat  into  flour.  The  order  or  recommendation  of  the  Commis- 
sion in  the  case  seemed  to  be  eminently  just,  and  at  first  it  was  regarded 
as  a  wise,  prudent  decision.  There  was  no  attempt  by  the  Commission 
to  fix  the  rates  to  Milwaukee  from  any  of  the  wheat-producing  districts. 

The  controversy  was  as  to  the  relation  of  rates,  and  the  substance  of 
the  order  was  that  a  properly  constructed  distance  tariff  which  was 
designated  by  the  Commission  should  be  used  by  applying  it  to  the 
rate  from  a  given  point  to  Minneapolis,  using  the  distance  traversed, 
and  from  that  same  point  to  Milwaukee,  using  the  distance  in  that 
case  also,  to  see  what  the  rate  difference  was,  and  that  difference  should 
be  substantially  the  differential  in  lieu  of  the  differential  complained  of. 
I  think  the  Chairman  of  the  Commission  will  correct  me  if  I  am  wrong. 
I  do  not  attempt  to  follow  every  detail. 

Necessarily,  all  the  railways  concerned  in  the  complaint,  or  concerned 
in  its  settlement,  convened  their  traffic  oflScers  to  revise  their  rates  so 
as  to  bring  them  into  harmony  with  the  decision  of  the  Commission. 

But  practical  difficulties  that  had  never  before  been  encountered  in 
that  precise  way  showed  themselves,  so  that  it  was  found  impossible 
(practically  impossible)  to  make  any  substantial  modification  of  the 
rates,  because  companies  that  were  rivals  of  the  St.  Paul  company  had 
the  same  standing  that  the  St.  Paul  company  had,  and  they  were  entitled 
to  the  application  of  the  same  principles  that  was  to  govern  the  St.  Paul 
Company,  and  the  Minneapolis  Chamber  of  Commerce  was  entitled  to 
all  the  benefits  that  could  be  obtained  from  the  Commission's  decision, 

grecisely  the  same  as  the  Milwaukee  Chamber  of  Commerce.  It  soon 
ecame  apparent  that  the  distance  of  the  St.  Paul  Company  from  Pipe- 
stone to  Milwaukee  bore  a  greatly  different  relation  to  its  distance 
from  Pipestone  to  Minneapofis  from  that  which  the  distance  over  the 
Northwestern  from  Pipestone  to  Milwaukee  bore  to  its  distance  from 
Pipestone  to  Minneapolis,  the  Northwestern  Companv's  line  from  Pipe- 
stone to  Minneapolis  being  the  short  line,  and  its  line  to  Milwaukee 
being  the  long  line,  and  the  St.  Paul  Company's  line  to  Minneapolis 
being  the  long  line,  and  its  line  to  Milwaukee  being  the  short  line. 

So  that  if  the  St.  Paul  Company  reduced  its  rates  to  correspond 
with  its  own  individual  mileage  the  same  line  of  reasons  and  the  same 
recommendations  of  the  Commission  would  require  the  Northwestern 
to  reduce  its  rate  from  Pipestone  to  Minneapolis;  and  so  we  would 
have  the  rate  of  first  one  road  going  down  and  then  the  other,  and  so 
on  back  and  forth  without  end  a  whirlwind  of  reduction,  without  in  the 
least  changing  the  relation  of  the  rates,  which  was  the  sole  cause  of 
the  complaint. 

The  modifications  of  the  rates  under  these  circumstances  were  imma- 
terial. The  Milwaukee  Chamber  of  Commerce  people  were  dissatisfied, 
and  in  the  course  of  time  they  petitioned  for  a  further  hearing,  which 
was  granted.  The  circumstances  and  conditions  affecting  tne  casf^ 
was  explained  to  the  Commission. 

My  recollection  is  that  one  member  of  the  milroad  committee  then 
and  there,  by  the  consent  and  approval  of  all  the  others,  made  this 
suggestion,  that  the  Commission  might  fix  rates  from  all  the  territory 
involved  to  the  two  competing  markets,  and  the  railroads  were  pledged 
to  accept  them  in  full.  If  I  recollect  right  the  chairman  of-  the  Com- 
mbsion  himself  disclaimed  for  the  Commission  their  fitness  for  under- 
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taking  that  line  of  action  and  assumed  that  it  was  the  dut;  of  the 
railways  to  adjust  their  rates  as  closely  as  possible  to  the  orders  or 
suggestions  or  the  Commission.  They  were  asked  to  renew  their 
efforts  and  to  see  what  could  be  done.  The  Milwaukee  Chamber  of 
Commerce  was  represented  at  that  hearing  by  a  number  of  its  experts 
who  had  been  engaged  in  traflBc  more  or  less;  they  were  employed  by. 
their  chamber  of  commerce  to  supervise  this  case. 

The  Minneapolis  Chamber  of  Commerce  was  represented  in  like 
manner,  and  the  railway  companies  then  proposed  that  if  they  could 
agree  unanimously  upon  a  scnedule  of  rates,  that  the  railroads  would 
aaopt  those  figures.  l*hey  failed  of  any  agreement  and  that  was  the 
end  of  the  case. 

Mr.  Chairman,  one  of  the  gentlemen  who  cited  that  case  to  this  com- 
mittee to  show  how  necessary  it  was  to  clothe  the  Commission  with 
additional  and  unusual  power,  knew  as  well  as  I  know,  as  well  as  the 
chairman  of  the  Commission  knows,  the  truth  of  the  case>  and  I  want 
to  add  that  a  very  large  proportion  of  the  complaints  with  which  I 
have  to  deal  have  been  instigated  and  backed  and  pressed  under  just 
such  circumstances. 

Another  case  referred  to,  upon  which  much  stress  was  laid,  is  the 
Eau  Claire  lumber-rate  case.  Eau  Claire  is  a  railwav  point,  and  is 
located  upon  the  Chippewa  River,  which  empties  into  the  Mississippi 
River  at  Reeds  Landing.  There  was  at  that  time  an  immense  pro- 
duction of  lumber  at  Eau  Claire,  and  instead  of  being  shipped  by  rail 
it  was  dropped  into  the  river  and  rafted  to  points  on  tne  Missouri 
River,  and  the  low  cost  of  transportation  by  water,  in  connection  with- 

E rices  at  Mississippi  River  markets,  was  such  as  to  put  upon  the  lum- 
er  at  Eau  Claire  a  value  so  great  as  not  to  permit  it  to  be  shipped  to 
the  Missouri  River  markets  at  the  then  rail  rates.  It  was  a  source  of 
continual  regret  to  us,  having  a  line  down  the  whole  length  of  the 
Chippewa  River,  not  to  be  able  to  secure  a  substantial  portion  of  the 
immense  tonnage  produced  at  its  very  doors  and  floated  past  it. 

In  the  more  palmy  days  of  the  northern  white  pine,  when  the  titiiBc 
to  the  West  from  the  Missouri  River  cities  was  immense,  there  had 
been  many  discussions  relative  to  the  relation  of  rates  from  various 
manufacturing  districts  to  the  Missouri  River  cities.  It  was*  at  that 
time  the  largest  item  of  west-bound  tonnage  hauled  on  the  roads  west 
of  Chicago.  There  was  very  great  rivalry  between  the  manufacturing 
points  and  rival  carriers  serving  competing  districts,  and  as  far  back 
as  1874,  when  I  was  first  connected  with  a  road  interested  in  that  traflBc, 
meetings  were  held,  and  discussion  of  tariff  rates  to  be  made  to  and 
from  the  principal  points  were  frequent.  Every  effort  for  a  term  of 
years  was  a  failure.  At  one  time  there  was  a  general  convention  of 
the  railway  people  involved  in  the  (juestion,  as  well  as  the  lumber  peo- 
ple of  the  great  white  pine  districts  of  Michigan,  Wisconsin,  and 
Minnesota.  It  was  proposed  at  that  time  (I  think  that  was  in  1874  or 
1875)  that  the  lumber  interests  should  appoint  delegates  having  author- 
ity to  represent  their  constituents  from  the  various  districts,  and  that 
they  should  then  agree  upon  rate  differences  that  should  apply,  but. 
thev  failed  to  come  to  any  agreement. 

"the  railway  companies  thereafter  submitted  the  matter  to  railway 
arbitration.  I  have  nothing  to  say  in  defense  of  the  principles  which 
were  recognized  as  controlling  the  arbitrator  in  his  conclusions.  The}'- 
were  bound  to  adopt  the  differences  which  he  prescribed.     He  visited 
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the  entire  country  and  received  cooperation  from  every  district  except 
the  district  of  Eau  Claire.  The  gentlemen  there  at  that  time  did  not 
understand  the  importance  of  the  question.  The  result  was  that  the 
arbitrator  failed  to  get  the  inf oimation  that  was  necessary  to  give  Eau 
Claire  a  fair  representation,  and  it  was  believed  by  me  and  b}-  others 
at  that  time  that  Eau  Claire  was  rated  relatively  too  high. 

In  the  course  of  time  it  became  evident,  as  1  have  already  said,  that 
the  lumber  could  not  move  to  the  Western  markets  b}^  i*ail,  and  the 
middlemen  of  Eau  Claire,  and,  I  think,  only  one  lumber  firm,  formed 
an  association  known  as  the  Eau  Claire  Board  of  Trade.  Some  time  in 
1882  they  filed  a  complaint  against  the  St.  Paul  Railway  Comimn}, 
alleging  that  the  rates  from  Eau  Claire  were  relatively  unreasonable 
as  compared  with  the  rates  from  other  points,  which  were  secondary 
markets,  and  that  the  distance  of  the  St.  Paul  Company  from  Eau 
Claire,  as  compared  with  the  distance  from  other  manufacturing  points, 
wat  such  aa  to  show  the  great  discrepancy^  as  to  rates.  The  Commis- 
sion rendered  a  decision  which  appeared  to  manv  to  be  just.  The  rate 
from  Eau  Claire  to  the  Missouri  River  was  not  to  exceed  the  rate  from 
La  Crosse  and  Winona  bv  more  than  2i  cents.  The  railway  people  did 
not  fully  comprehend  all  these  conditions  that  would  ultimate^  affect 
the  situation. 

They  looked  more  to  their  own  interests,  and  as  I  say,  it  seemed  to 
the  management  of  the  St.  Paul  company  that  the  decision  was  just, 
and  would  redound  greatly  to  the  benefit  of  the  St.  Paul  road.  All 
the  rival  carriers  interested  in  many  other  districts  besides  Eau  Claire, 
having  lines  from  Eau  Claire  to  St.  Paul  and  southwestwardly  to  the 
Missouri  River,  reaching  the  Missouri  River  on  the  shortest  possible 
haul  to  a  Missouri  River  basic  point,  having  a  line  connectea  with  a 
part  of  their  sj^stem  from  La  Crosse  and  Winona,  also,  immediately 
reduced  all  the  other  rates  including  Minneapolis,  to  the  same  extent 
as  the  St.  Paul  company  reduced  the  rate  from  Eau  Claire. 

The  St.  Paul  company  at  that  time  felt  aggrieved  at  this  action, 
influenced  somewhat  by  its  own  interest;  but  after  having  demon- 
strated clearly  that  it  could  not  change  the  relation  of  rates,  which  was 
the  basis  of  complaint,  it  restored  its  original  Eau  Claire  rate,  and 
resumed  the  old  differential  which  was  complained  of,  and  all  other 
rates  were  restored  to  the  previous  condition. 

After  more  calm  reflection  and  consideration  of  the  matter,  it 
occurred  to  me,  and  became  very  apparent,  that  the  same  trouble 
existed  in  the  lumber  rates  that  existed  in  the  Milwaukee  Chamber  of 
Commerce  case.  I  attempted  to  explain  a  moment  ago  that  the  rela- 
tive rates  and  distances  on  one  road  were  diametrically  opposite  to  the 
rate  and  distances  of  other  lines,  and  I  do  not  see  at  this  time  how  it 
would  have  been  possible  to  have  enforced  the  orders  of  the  Commis- 
sion. The  gentleman  who  cited  that  case  also  knew  the  facts  in  the 
case. 

The  other  case,  and  the  only  other  case  to  which  1  wish  to  refer 

Mr.  Blythe.  Mr.  Chairman,  if  I  may  be  permitted  to  suggest  to 
Mr.  Bird  a  point  which  1  wish  to  have  brought  out,  1  should  like  to  do 
so  at  this  point. 

The  Chairman.  Very  well. 

Mr.  Blythe.  Would  you  be  kind  enough,  Mr.  Bird,  to  explain  to 
the  committee  the  manner  in  which  the  award  of  the  board  was  origi- 
nally made,  who  was  a  party  to  that  award,  why,  if  at  all,  the  rate 
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was  restored,  how  long  it  was  in  operation  before  the  Eau  Claire  case 
was  heard,  whv  it  was  restored,  and  whether  or  not  it  is  now  in  effect? 

Mr.  Bird.  What  is  the  exact  point  you  wish  answered,  Mr.  Blythe? 

Mr.  Blythe,  What  led  up  to  the  award  of  the  board,  first? 

Mr.  Bird.  I  only  touched  upon  that  briefly.  The  facts  were  that 
the  i*ailroad  companies  were  conapeting  with  each  other  for  the  lumber 
traffic  of  the  white-pine  districts,  from  Chicago,  from  Wisconsin  and 
Michigan  and  Minnesota  points;  controversies  at  that  date  centered 
largely  on  lumber  going  to  and  beyond  Sioux  Cit3\  Omaha,  and  Kansas 
City,  which  were  then  the  gateways  to  the  plains  of  Kansas  and 
Nebraska,  the  CTeat  consumers  at  that  time  of  lumber.  The  rival 
manufacturing  aistricts  and  locations  were  without  number.  At  that 
time  Chicago  was  the  prominent  lumber  market,  by  reason  of  the  pro- 
duction on  the  east  shore,  and  also  the  west  shore,  of  Lake  Michigan, 
which  lumber  was  brought  in  enormous  quantities  by  sail  vessels  to 
that  market:  and  Chicago  was  recognized  as  the  central  basic  point 
for  all  lumber  rates.  Alilwaukee  was  then  a  manufacturing  point  of 
some  prominence. 

Racme  was  also  an  important  point,  by  virtue  of  water  transporta- 
tion: and  Menominee,  Marinette,  Green  Bay,  Oconto,  and  along  the 
west  shore  of  Lake  Michigan,  and  then  the  Eau  Claire  district,  the 
Chippewa  Falls  district,  and  Duluth  and  other  places  in  that  vicinity; 
and  Minneapolis,  by  virtue  of  its  river  connections  with  the  northern 

f)ine  of  Minnesota,  was  one  of  the  larger  points — I  think  the  second 
argest — next  in  importance  in  volume  of  business  and  trade  to  Chi- 
cago. Various  Mississippi  River  cities  were  also  important  factors. 
A  great  many  I'ailwaj's  were  interested  solely  in  the  transportation  of 
lumber  from  Chicago  to  the  Missouri.  Some  were  interested  only 
from  Stevens  Point  or  Chippewa  Falls;  others  from  one  town,  and 
still  others  from  different  places,  so  that  there  was  an  interlacing  of 
railroads,  one  having  an  interest  here  and  another  there,  and  the  con- 
flict was  almost  irrepressible. 

The  parties  to  this  arbitration  were  the  railroad  companies  leading 
from  Cnicago  and  all  points  in  Michigan,  Wisconsin,  and  Minnesota 
to  the  Missouri  River,  and  some  leading  to  Kansas  City  and  Atchison, 
some  to  Sioux  Citv  and  to  no  other  points,  and  some  to  Omaha  and  no 
other  points,  so  ttat  you  see  there  was  a  great  complication  of  con- 
ditions. It  was  only  after  a  warfare  of  two  or  thi'ee  yeai's,  and  after 
many  failures  to  get  a  mutual  understanding,  that  as  a  final  resort,  as 
a  forlorn  hope,  an  attempt  to  arbitrate  by  one  man  was  made.  Whole 
communities  would  rise  up  and  say,  '*  You  are  destroying  our  business, 
and  if  we  can  find  an}^  way  of  diverting  our  general  traffic  from  you, 
we  will  do  so;"  and  it  was  diverted,  and  the  bloody  hand  was  extended 
to  the  railroads  of  every  district,  and  there  was  no  remed}^  except 
arbitration. 

Now,  with  the  exception  of  a  short  interval  following  the  ordei*s  of 
the  commissioners  those  ditl'erentials  have  applied,  have  governed, 
since  1874  or  1875,  excepting  as  they  have  l)een  subsequently  modified 
by  the  construction  of  new  hnos  which  made  new  railroad  geography, 
and  except  as  they  have  been  affected  by  the  discontinuance  of  manu- 
facturing in  various  districts;  the  pine  having  been  all  used  up;  so  that 
those  differentials  are  to-day  the  law  of  the  land.  Is  there  anything 
more  yon  would  like  to  have  me  answer  if 

Mr.  Blythe.  Nothing  more  now. 
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Mr.  Bird.  The  other  case,  and  the  onlv  other  one  to  which  I  wish 
to  refer,  is  what  was  known  as  the  food-rate  case.  It  is  reported  on 
page  48  of  the  Fourth  Annual  Report  of  the  Commission  for  the  year 
1890.  If  my  recollection  is  accumte,  this  case  had  its  origin  at  a  time 
when  there  was  an  unusual  depression  in  the  value  of  grain  at  home 
and  abroad.     The  price  of  coarse  grain  in  the  Northwest  was  very  low. 

There  was  a  considerable  period  during  which  the  farmers  burned 
their  corn  for  fuel  rather  than  buy  coal  or  wood,  and  Congress  passed 
a  resolution  directing  the  Interstate  Commerce  Commission  to  investi- 
gate the  conditions  and  facts  bearing  upon  that  subject.  I  think  Col. 
William  R.  Morrison  was  chairman  of  the  Commission  at  the  time, 
and  repeated  investigations  and  sittings  at  various  places  were  held  by 
the  Commission,  and  a  great  mass  of  testimony  was  taken.  Probably 
this  was  in  1890. 

Mr.  Knapp.  Judge  Cooley  was  chairman  at  that  time. 

Mr.  Bird.  Mr.  Morrison  was  present  and  took  a  prominent  part  in 
the  investigation.  1  think  you  are  right,  that  Judge  Coole}'  was 
chairman. 

The  rate  on  coarse  gmin  from  Missouri  River  points  to  Chicago  was 
either  20  cents  or  21  cents.  The  Commission  not  only  made  its  report, 
as  I  suppose,  to  Congress,  but  it  issued  an  order  on  the  railroads 
directing  a  reduction  of  freights  to  a  maximum  of  17  cents  to  Chicago, 
versus  either  20  cents  or  21  cents,  and  12  cents  to  the  east  bank  of  the 
Missouri  River,  which  was  used  as  a  portion  of  the  through  rate  to 
the  seaboard,  in  lieu  of  15  or  16  cents.  Before  the  report  was  sub- 
mitted, or  soon  after  its  promulgation,  there  had  been  a  material 
advance  in  the  value  of  food  products.  I  do  not  know  how  much  it 
was,  but  I  think  it  was  25  to  30  per  cent.  At  any  rate,  the  railroad 
companies  ignored  the  order  and  did  not  make  any  change  of  rates. 
Soon  thereafter  there  was  organized  in  the  Northwest,  including  north- 
western Iowa,  the  Northwestern  Iowa  Grain  Dealers' Association,  and 
by  contract  with  certain  counsel  on  the  Conmiission  basis,  suits  were 
entered  in  the  United  States  courts  for  the  reclamation  of  all  the  excess 
charges  collected  on  their  grain  over-  and  above  17  cents  to  Chicago, 
between  the  time  of  the  order  and  the  time  when  this  suit  was  brougnt. 

This  suit  was  against  three  or  four  prominent  Western  railways — 
grain  carriers — and  I  believe  the  amount  sued  for  was  in  the  aggregate 
$3,000,000.  I  do  not  remember  the  exact  period  of  time  covered  by 
those  suits. 

The  case  was  tried  before  Judge  Shiras  at  Dubuque,  Iowa.  The 
railroad  company  set  up  a  demurrer  that  it  was  unlawful,  having  pub- 
lished a  rate  m  accordance  with  law,  and  having  enforced  it  in  accord- 
ance with  law,  to  refund  any  portion  of  it  to  the  middleman  or  grain 
dealer,  and  the  demurrer  was  sustained,  in  such  language  and  under 
such  terms  as  made  it  ver}^  apparent  what  the  opinion  of  the  court  was 
in  regard  to  it.  The  petitioners  were  granted  leave  to  amend  their  bill. 
But  that  permission  was  not  availed  of,  and  the  suits  were  practica,lly 
ended  at  that  time. 

Contemporaneously  with  the  suits  a  petition  was  filed  with  the 
Interstate  Conmierce  Commission  regarding  the  rate  as  a  future  propo- 
sition, and  an  effort  was  made  to  prove  that  the  rate  complained  of 
was  a  result  of  the  agreement  between  the  railroads  in  contravention 
of  the  Sherman  antitrust  act.  I  remember  a  number  of  the  hearings 
before  the  Commission  conducted  by  Commissioner  Knapp.     I  do  not 
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remember  how  many  there  were,  nor  why  the  case  was  dropped;  but 
it  was  made  very  apparent  that  if  the  milroad  companies  in  tnat  case 
had  complied  with  the  original  order  they  would  have  paid  out  or 
lost  a  large  sum  of  money  without  just  cause,  a  loss  such  as  has  not 
3'et  been  sustained  by  any  other  tribunal  as  being  a  just  proposition. 

The  third  reason  given  for  the  proposed  unique  legislation  is  the 
practical  abolition  of  railway  competition.  It  seems  to  me,  Mr.  Chair- 
man, and  gentlemen,  that  the  assertion  that  milwaj-  competition  has 
ceased  conies  from  a  consultation  of  fears  rather  than  a  knowledge  of 
the  facts.  I  have  watched  the  proceedings  which  have  been  referred 
to.  It  has  been  my  duty  to  watch  closely  the  result  of  all  these  alleged 
combinations,  and  I  hope  you  will  give  me  the  credit  for  sincerity  when 
I  say  to  3'ou  that  the  tide  of  competition  was  never  as  severe  as  it  is 
to-day.  The  complications  which  grow  out  of  this  competition  seem 
to  be  increasing  continually,  and  I  never  knew  the  time  when  railway 
officials  and  railway  agents  were  so  necessarily  keenly  alive  to  the 
situation  as  now.  Competition^  at  a  given  point,  or  between  two  given 
points,  between  rival  carriers  is  one  thing,  often  severe  and  often 
destructive,  but  never  so  efficient,  so  forcible,  so  permanently  an  ele- 
ment of  complication  as  the  rivalry  between  communities. 

If  you  will  think  for  a  moment  now  the  railroad  map  of  the  United 
States  looks,  you  will  find  such  a  vast  number  of  complications  by 
reason  of  one  line  or  one  system  reaching  one  market  point,  and  other 
systems  reaching  other  points  in  part  or  in  full,  one  line  or  system  of 
lines  centering  in  New  York  and  reaching  Chicago,  and  another  line 
centering  in  some  riv^al  market;  and  if  you  will  but  understand  that 
public  favor  is  the  very  breath  of  our  lives,  if  you  will  understand 
that  communities  are  as  selfish,  are  as  unscrupulous  as  individuals  in 
effect,  in  actual  fact,  and  practice,  vou  will  find  that  there  is  no  end  to 
the  pressure  brought  upon  the  traffic  officers.  I  find  in  this  honorable 
committee  a  gentleman  whose  interests  center  largely  in  one  important 
cit}^  reached  by  the  lines  of  the  St.  Paul  Company,  a  city  in  which  the 
St.  Paul  Company  is  recognized  as  the  leading  road.  Doubtless  he  is 
as  conservative,  as  considerate,  of  all  property  rights  as  an^^body,  and 
yet  the  community  which  he  represents  is  as  jealous,  as  remorseless, 
m  efforts  to  get  and  maintain  advantages  over  rival  communities  as 
any  man  is  to  gain  a  preference  over  his  immediate  competitor. 

That  practice  permeates  the  whole  railway  situation,  and  the  rail- 
way official  who  fails  to  perform  the  duties  or  secure  the  rates  which 
a  community  wants,  which  are  held  to  be  necessar}^  to  its  welfare  and 
progress,  is  regarded  as  a  public  enemy  and  his  company  is  punished 
accordingly,  r^early  every  important  community  in  this  wide  land 
has  organized  a  greater  or  less  number  of  associations,  trade  bodies, 
boards  of  trade;  they  have  appointed  their  experts,  many  of  them 
taken  from  the  trained  ranks  of  the  railway  companies,  and  the  offi- 
cial life  and  existence  of  these  men  depend  upon  tneir  finding  flaws  in 
carriers'  methods  and  discrimination  in  rates.  I  say  that  contention 
and  competition  are  to-day  greater  than  they  ever  were  before. 

Mr.  Davis.  You  speak  of  the  rivalry  among  railroads,  I  suppose, 
in  order  that  the  conclusion  mav  be  drawn  that  the  rivalry  mav  neces- 
sarily  control  and  have  a  tendency  to  reduce  rates.  It  has  been  stated 
before  this  committee  by  those  who  have  appeared  here  that  the  rail- 
wav  rates  are  generally  higher  than  ten  years  ago.     Is  that  true  'i 

Mr.  Bird.  No,  sir.     Quite  the  opposite  is  true.     I  can  not  disi^ufc^ 


374  INTERSTATE-COMMERCE   LAW. 

the  statistice  f  urnLshed  by  the  Interstate  C!ommerce  Commission.  They 
have  means  of  information  which  are  beyond  my  controversy.  But 
speaking  for  the  ^eat  territory  in  which  I  am  interested  I  know  that 
up  to  the  last  period  of  which  we  had  any  account  there  is  a  continu- 
ous decrease  in  the  rate  per  ton  per  mile. 

Much  stress  has  been  laid  upon  the  fact  that  in  the  official  classifica- 
tion— the  western  roads,  our  roads,  are  not  included  in  that — in  the 
official  territory,  that  many  articles  have  been  raised  into  a  higher 
class,  and  it  is  contended  that  that  has  a  great  effect  on  the  rate  per 
ton  per  mile.  1  am  not  so  sure  of  that.  I  know  that  many  changes 
have  been  made,  but  I  have  not  heard  a  single  word  to  prove  that  the 
present  classification  is  such  as  to  create  an  improper  relation  between 
various  articles,  nothing  to  show  that  in  the  crudities  of  early  railroad 
evolution  and  management,  the  various  articles  had  a  proper  relation 
to  each  other;  and  it  is  a  very  important  question,  and  perhaps  it  is  for 
the  Commissioners  to  prove  that  the  present  relation  of  articles  is  not 
justified  and  that  the  old  relation  was  justified. 

But  no  matter  if  the  changes  in  classification  were  unwise  or  did  in 
some  cases  result  in  unjust  discriminations,  in  any  legislation  w^hich 
strikes  at  all  property  rights  alike,  and  strikes  roads  which  are  not 
connected  with  the  allegea  offenses,  is  clearly  unwarranted  and  unjust. 
You  can  not  pass  a  law  to  fall  upon  roads  who  are  known  to  be  guilty 
if  it  falls  also  upon  those  roads  in  every  other  part  of  the  country 
against  whom  no  such  complaint  can  be  justly  maae. 

Mr.  Richardson.  Is  it  not  a  fact  that  the  traffic  relations  between 
the  railroads  and  the  public  are  greatly  improved,  and  that  there  is  a 
better  understanding  to-day  than  for  years  past? 

Mr.  Bird.  Undoubtedly.  I  speak  guardedly  when  1  say  that  I  am 
in  touch  with  a  great  number  or  people  directly  interested  in  traffic 
and  railway  regulation,  and  1  never  nad  so  few  complaints  and  my 
company  never  had  so  many  friends  as  it  has  to-da\";  and  1  want  to 
say  lurther,  and  to  lav  great  stress  upon  it,  that  my  observation  of 
the  complaints,  and  oi  what  has  been  said  before  j^our  committee,  is 
that  complaint  comes  primarily  from  the  man  who  has  no  right — 
legally  he  has,  but  as  a  matter  of  fact  he  is  a  man  who  never  pays 
the  rate — the  middleman.  Nine-tenths  of  all  the  complaints  we  nave 
had  comes  from  the  man  who  says  to  himself: 

If  I  can  have  this  rate  changed  so  as  to  bring  this  traffic  to  my  city  I  can  get  a 
commission  on  that  business,  and  if  it  goes  to  Minneapolis  or  some  other  place  I 
can  not. 

Mr.  Eichardson.  It  does  not  come  from  the  producer? 

Mr.  Bird.  The  producer  has  very  few  complaints,  and  1  want  to 
say  that  the  theory  usually  advanced  by  professional  complainants, 
that  the  producers,  the  farmers,  the  little  manufacturers  ana  shippers 
are  held  m  terror  bv  the  railroads,  is  utterlv  false. 

Mr.  Blythe.  1  would  like  to  have  you  refer  to  the  testimony  taken 
by  the  Interstate  Commerce  Commission  in  Chicago  as  illustrating 
the  effect  of  competition  in  bringing  about  the  conditions  you  refer  to. 

Mr.  Bird.  It  is  notorious  that  the  railway  officials,  or  many  railway 
officials  in  Chicago,  last  January — and  I  must  admit  that  I  was  one  of 
the  number — testified  that  they  had  violated  the  law  in  conceding  rates 
to  shippers  which  were  not  provided  by  the  tariffs.  I  refer  to  the 
packing-house  traffic. 

Mr.  KiCHARDSON.  That  was  a  rebate  system? 
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Mr.  Bird,  That  was  the  rebate  system,  so  called.  The  shippers 
obtained  lower  rates  than  were  published. 

Mr.  Richardson.  Wh3^  do  you  give  the  rebates  to  one  interest,  or 
were  they  given  to  one  interest,  and  not  to  another? 

Mr.  Bird.  They  were  given  to  all  alike. 

Mr.  Richardson.  Then  who  had  a  right  to  complain? 

Mr,  Bird.  I  am  not  lawyer  enough  to  discuss  that  from  a  purely 
legal  standpoint,  and  I  am  not  willing  in  any  degree  to  assume  to 
defend  the  practice  of  conceding  rates  that  are  not  duly  published, 
even  if  they  do  not  result  in  undue  preferences  in  favor  of  one  person 
against  another.  I  believe  thorougnly  that  all  rates  used  by  the  pub- 
lic and  the  railroads  should  be  duly  published,  and  the  only  safety  lies 
in  that  proceeding.  Anv  other  metnod  leads  to  corruption  and  that 
which  destroys  one  man^s  business  and  builds  up  another's. 

There  is  no  possible  deflection  from  the  straight  line  in  that  direc- 
tion without  leading  to  abuse.  But  the  actual  practice  itself  did  not, 
I  believe,  in  a  single  instant  result  in  one  shipper  getting  a  lower  rate 
than  another.  The  competition  there  originally  was  between  locali- 
ties. Kansas  City  is  the  great  packing-house  point  of  the  West — the 
largest.  Atchison,  Leavenwortn,  St.  Jo — St.  Jo  especial!}*  is  an  im- 
portant point — South  Omaha  is  perhaps  next  in  importance  to  Kansas 
City — Sioux  City,  and  St.  Paul.  Many  roads  reacn  Kansas  City  that 
do  not  reach  these  other  points;  some  of  the  roads  reach  all  the  points. 
The  St.  Paul  compan3^'s  lines  reach  all  Western  packing  points  except 
Atchison  and  St.  Jo. 

There  was  a  continual  strife  between  not  onlv  the  carriers,  but  the 
merchants  who  handle  live  stock.  They  wanted  the  rates  arranged  so 
that  the  packers  in  their  towns  could  buy  live  stock  freel3\ 

It  is  asserted  that  one  town  is  reaping  an  advantage,  and  then  a  man 
whose  road  is  reaching  only  one  or  otiier  of  these  places,  in  a  weak 
moment,  says:  ''It  is  absolutely  necessary  that  I  get  a  part  of  this," 
and  he  gives  a  secret  rate.  And  it  is  absolutel}^  futile  to  expect  that 
a  private  rate  conceded  to  an  industry  like  that  can  be  kept  private. 
You  may  not  be  able  to  prove  it,  but  it  is  inferred  in  a  short  time  with 
absolute  certaint^^  and  the  knowledge  of  that  spreads  like  summer 
sheet  lightning,  and  everybody  and  everj^thing  is  involved,  and  if  you 
do  not  put  yourself  on  an  equality  with  the  other  carriers  and  other 
markets,  your  business  is  gone  in  a  night.  It  is  not  like  a  steamboat, 
which  a  man  can  tie  up  to  the  shore  if  he  has  not  business  for  it; 
but  vou  must  run  vour  railroad  business  anyhow.  The  public  have  a 
migfity  power,  and  they  exercise  it.  It  is  the  cause  of  this  disgraceful 
condition  revealed  in  the  investigation  by  Chairman  Knapp  and  his 
associates. 

Mr.  Blythe.  I  wish  simply  to  state  to  the  committee,  if  they  will 
permit  me,  one  thing. 

The  point  I  want  to  have  Mr.  Bird  emphasize  is  that  during  a  long 
period  not  a  single  pound  of  packing-house  products  or  dressed  beef 
was  moved  east  from  the  ^lissoun  River  except  upon  the  secret 
rebates,  and  that  was  disclosed  in  the  first  case,  where  it  was  admitted 
in  Chicago,  and  it  was  said  that  that  was  the  result  of  the  very  strin- 
gent, strenuous  competition  existing  not  only  between  railroads  at 
Kansas  City,  but  also  between  Kansas  City  itself  as  a  producing  market 
and  its  rivals  in  the  same  trade. 
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I  thought  perhaps  I  could  state  that  more  briefly  than  by  asking 
Mr.  Bird  to  state  it. 

Mr.  Bird.  That  is  correctly  stated. 

The  fourth  reason  alleged  for  the  immediate  passage  of  the  bill 
pending  seems  to  me  a  great  fallacy,  and  it  seems  to  me  to  have  been 
stated  frequently  without  proper  consideration  of  the  facts.  It  is, 
that  for  the  first  ten  years,  under  the  law,  the  carriers  as  well  as  the 
<;ommissioners  and  the  public  understood  that  the  commissionei*s  had 
the  power  then  which  it  is  now  sought  to  confer  upon  them  by  the 
pending  measure,  the  power  to  fix  rates  upon  any  commodity  after 
investigation  of  a  complaint;  that  their  orders  were  complied  with 
and  that  the  railroads  and  the  public  and  the  Commission  were  satisfied. 
That  is  what  you  may  properly  infer  from  what  has  been  stated. 

1  would  like  to  reaa  a  brief  extract  from  the  Interstate  Commerce 
Commissioners'  report  for  1891.  The  act  was  passed  in  1887,  and, 
practically  speaking,  it  was  hardly  in  effect  until  the  beginning  of  the 
year  1888.  Of  course,  it  was  in  effect  upon  its  passage,  but  the 
machiner}^  was  not  in  working  order.  In  1891  the  following  appeared 
on  pages  14  and  15  of  the  report  for  that  year: 

The  Commission,  not  being  invested  with  power  to  enforce  its  own  orders,  is 
dependent  for  the  efficiency  of  such  execution  and  enforcements  upon  the  courts. 

That  was  practically  in  the  third  year  of  the  law.  That  comment  is 
followed  in  that  report  by  references  to  many  cases  upon  which  the 
Commission  had  issued  orders  which  the  railroads  refused  to  comply 
with.  So  that  it  seems  to  me  that  the  argument  which  was  elaborated 
so  much  upon  in  the  earlier  investigations  before  this  committee  may 
be  set  aside. 

It  may  be  true  that  it  was  not  for  ten  years,  more  or  less,  that  a 
distinct  opinion  was  rendered  by  the  Supreme  Court.  It  is  a  fact  that 
before  that  decision  the  orders  of  the  Commission  were  not  by  any 
means  always  enforced.  I  think  it  very  likely,  and  in  fact  know  it  to 
be  true  in  tile  district  in  which  1  am  acquainted,  ttiat  in  most  cases  the 
railway  companies  are  glad  to  act  upon  the  recommendations  or  ordei's 
of  the  Commission;  and  it  is  only  when  some  vital  principle  is  involved 
upon  some  matter,  perhaps  of  apparently  little  consequence,  but  of 
great  importance  as  a  precedent,  that  tHe  i-ailroads  are  disposed  to 
stand  upon  what  they  conceive  to  be  their  lawful  rights. 

Another  unique  argument  in  support  of  a  unique  mejisure  is  that  the 
railroads  enjoy  the  right  of  eminent  domain,  and  that  that  is  a  sufficient 
reason  for  depriving  them  of  all  other  rights.  That  matter  has  been 
touched  upon  very  ably  before  the  committee,  but  I  wish  to  add  a 
word  or  two  to  what  has  been  said,  and  to  repeat  what  has  been  said, 
that  the  right  of  eminent  domain  is  conferred  upon  the  carriei*s,  not 
for  any  benefit  to  the  carriers,  but  because  it  is  essential  to  the  welfare 
of  the  American  people,  and  that  without  that  right  being  conferred 
upon  the  carriers  the  American  people  must  suffer  great  loss  and 
inconvenience.     It  is  not  conferred  upon  them  as  a  matter  of  favor. 

Assuming  that  the  right  of  eminent  domain  gives  the  Congress,  or 
any  judicial  bod}',  the  right  to  regulate  interstate  traffic,  here  is  a 
suggestion  which  I  wish  to  make:  If  a  railway  company  seeks  to  enter 
upon  and  use  the  property  of  some  individual,  a  private  person,  it  is 
not  permitted  to  do  so  until  it  has  either  agreed  with  that  person  as  to 
the  price  which  shall  be  paid  for  it  or  until  the  price  has  been  defi- 
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nitely  determined  by  the  legal  process  of  the  courts  and  paid  to  the 
owner  of  the  property. 

Here  is  a  case  where  it  is  proposed  to  enter  upon  the  property  of 
the  railway  company  by  private  individuals  or  by  the  public — which 
^is  but  an  aggregation  of  private  individuals — to  take  possession  of 
that  propert}^  and  then  find  at  some  time  in  the  future  whether  it  has 
a  rignt  to  do  so  or  not.  And  when  that  determination  is  reached,  the 
property  has  been  confiscated — in  whole  or  in  part  confiscated — so 
much  oi  it  as  involves  a  reduction  of  its  rights  without  any  possible 
hope  of  a  remedy  or  of  compensation  to  the  owner  of  the  property; 
and  if  the  public — if  the  private  citizens — can  not  be  deprived  of  their 
rights  until  the  courts  have  determined  the  value  of  those  rights,  why 
should  the  public  or  private  citizens  obtain  possession  of  the  prop- 
erty— the  essence  of  all  i-ailroad  property — until  the  courts  have 
decided  that  it  is  right,  unless  the  owner  of  the  property,  the  carrier, 
admits  the  justice  of  it,  or,  in  other  words,  agrees  with  tte  person  as  to 
the  price  to  be  paid. 

Mr.  Richardson.  Is  not  that  upon  the  theory  that  the  railroads  per- 
form governmental  functions,  ana  in  the  performance  of  these  gov- 
ernmental functions  they  should  be  expected  to  discharge  their  duty  in 
the  same  manner  as  the  Government;  is  it  not  upon  that  theory  ? 

Mr.  Bird.  I  do  not  know.  I  should  prefer  that  that  question 
should  be  asked  of  a  lawyer.  But  this  much  I  will  say,  that  aside 
from  all  I  have  said  in  respect  to  the  right  of  eminent  domain,  there  is 
this  fact,  that  the  carrier  pays  an  exceedingly  high  price  sometimes 
for  that  right.  The  private  carrier,  or  a  carrier  by  water,  which 
Congress  does  not  assume  to  regulate 

Mr.  Richardson.  1  simply  called  your  attention  to  the  fact  of  the 
distinction,  as  I  assume  it  to  be,  between  the  individual  and  the  Gov- 
ernment, as  to  the  right  of  eminent  domain  as  exercised  by  the  indi- 
vidual and  bv  the  Government. 

Mr.  Bird.  It  may  not  be  exercised  as  a  governmental  function. 
The  carrier  does  perform  a  governmental  function,  but  he  has  a  right 
to  be  paid  for  that  performance;  and  there  is  the  question.  Shall  he 

Eerform  that  governmental  function  without  due  compensation?  And 
e  does  pay  a  price  for  the  right  of  eminent  domain  which  nobody  else 
ever  pays.  Tne  private  carrier,  not  being  satisfied  with  the  volume  of 
business,  can  tie  up  his  vehicle  and  not  perform  any  service;  but  the 
common  carrier  must  continue  to  run;  must  perform  that  service 
whether  he  wants  to  or  not.  These  functions  must  be  performed  con- 
tinuously to  pay  for  the  right  of  eminent  domain,  and  sometimes  for 
a  year  that  service  is  performed  without  any  profit  whatever  or  at  a 
loss,  and  that  may  leave  the  stoirkholders  in  bankruptcy  some  lean  year. 

But  the  carrier  must  perform  those  functions,  and  carry  the  pas- 
sengers and  all  the  propert}'  intrusted  to  its  care  with  reasonable 
celerity  and  dispatch,  although  it  may  not  be  able  to  get  one-half  of 
the  cost;  but  if  the  carrier  gets  back  only  99  per  cent  of  the  cost  of 
carriage,  there  is  no  reason  why  it  should  be  taxed  that  1  per  cent. 

The  Chairman.  If  you  will  submit  to  an  interruption,  we  will  bring 
this  hearing  to  a  close  at  this  point,  as  we  wish  to  have  a  brief  execu- 
tive session  of  the  committee. 

(Thereupon,  at  11.50  a.  m.,  the  committee  went  into  executive  ses- 
sion.) 
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Interstate  Commerce  Commission, 

Thursday^  May  1,  1902. 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  Loi-en  Fletcher  in 
the  chair, 

Mr.  Fletcher.  Evidently  the  chairman  is  detained  somewhere  for 
a  few  moments,  and  I  think  we  had  better  proceed.  Mr.  Bird,  will 
you  resume  your  statement  where  you  left  on  on  Tuesday  ? 

STATEMENT  OF  ME.  A.  C.  BIED— Continued. 

Mr.  Bird.  Mr.  Chairman  and  gentlemen,  the  greatest  stress  laid 
upon  the  necessity  for  the  measures  proposed  by  the  proponents  of 
the  bill  has  centered  largely  under  two  heads.  I  refer  especially  to 
the  various  statements  or  arguments  made  by  several  Interstate  Com- 
merce Commissioners. 

It  was  announced  with  considerable  force  first,  that  rates  were 
advancing;  that  not  only  had  the  general  volume  of  business  largel}^ 
increased  in  the  last  year  or  two,  but  that  the  rates  per  ton  per  mile 
had  advanced.  One  of  the  commissioners  said  that  the  statistics  of 
his  oflBce  showed  this  to  be  a  fact.  I  am  not  quite  clear  as  to  the  pre- 
cise phraseology.  I  have  not  the  same  means,  or  in  fact  any  means 
at  the  present  time,  of  knowing  the  aggregate  results  of  the  opera- 
tions 01  all  the  roads  ii\  the  United  States.  What  was  said  may  be 
true  with  respect  to  the  group  of  roads  lying  east  of  Chicago,  east  of 
the  Mississippi  River,  and  north  of  the  Ohio  Kiver.  What  are  known 
usually  as  the  Eastern  trunk-line  roads  are  great  carriers  of  tonnage, 
and  I  do  not  know  and  can  not  know  at  this  time  the  precise  results  of 
their  operations  during  the  last  year. 

Speaking,  however,  for  the  railroad  company  which  I  represent,  and 
for  the  group  of  roads  in  the  Middle  West,  of  which  the  St.  Paul  com- 
pany is  a  fair  type,  I  wish  to  renew  the  denial  I  made  day  before  yes- 
teraay,  and  to  reassert  that  the  rate  per  ton  per  mile  is  decreasing,  and 
to  say  that  that  fairly  represents  the  general  conditions  in  the  Middle 
West.  I  wish  to  give  to  this  committee  a  very  brief  statement  of  the 
facts  regarding  that  particular  subject. 

For  the  fiscal  year  ending  June  30, 1900,  the  St.  Paul  company  hauled 
3,357,456,584  mile-tons,  and  it  earned  on  that  traffic  $31,287,566.16, 
the  rate  per  ton  per  mile  being  $0.00930.  The  operating  expenses  of 
the  company  for  that  period  was  $26,729,608.04. 

Now,  the  operations  of  the  succeeding  year,  which  is  the  latest 
period  for  which  we  have  the  statistics  were  as  follows:  Mile-tons, 
3,639,977,919,  upon  which  was  earned  $31,444,279.12.  The  opemting 
expense  of  the  company  for  that  year  was  $27,251,723.51,  an  mcrease 
of  mile-tons  of  282,521,335;  and  the  increased  tonnage  brought  an 
increase:!  revenue  of  $156,718.96.  But  the  increase  of  expense  of 
opemtions  for  that  year  was  $577,884.63.  The  rate  per  ton  mile  on 
the  operations  of  the  larger  business  was  $0.00069,  a  little  more  than 
7  per  cent  decrease. 

As  1  said  before,  this  is  a  fair  representation  of  the  condition  of 
afiairs  in  the  Middle  West  in  all  those  so-called  larger  systems  of  road, 
jind  it  fairly  represents,  in  fact,  all  the  smaller  roads  in  that  part  of 
the  country. 
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Mr.  Wanger.  Will  you  pardon  the  suggestion  that  that  possibly 
does  not  answer  the  contention  of  the  Commissioners.  As  I  recollect 
their  testimony,  it  was  that  there  was  no  decrease  in  the  rate  per  ton 
er  mile  of  tariff  charges  and  that  the  decrease  in  the  cost  of  moving 
reight  was  brought  about  b3^  reason  of  the  very  much  greater  increase 
of  volume  of  cheap  freights  as  compared  with  those  pacing  high  rates, 
and  the  illustration  given  was  something  like  this:  Nme  tons  are  moved 
at  $1  and  1  ton  at  20  cents,  and  that  gives  you  an  average  tariff  of  92 
cents.  Another  year  1  ton  is  moved  at  $1  and  9  tons  at  20  cents,  and  you 
have  an  average  rate  of  28  cents,  or  a  decrease  in  the  cost  of  freight;  the 
cost  is  less  than  one-third  in  one  instance  from  what  it  is  in  the  other, 
and  that  without  any  reduction  in  the  rates,  the  difference  being  in  the 
character  of  the  freights  hauled.  Now,  I  understand  your  figures  go 
simply  to  the  gross  amount  of  freights  carried,  and  therefore  we  can 
not  tell  whether  your  tariff  rates  were  reduced  or  remained  the  same. 

Mr.  Bird.  The  figures  which  I  present  to  you  are  prepared  upon 
precisely  the  same  lines  as  are  the  figures  which  go  to  the  Interstate 
Commerce  Commission.  In  other  words,  all  they  have  in  their  pos- 
session is  what  they  h  :ve  taken  from  the  figures  which  I  have,  which 
have  been  sent  to  them.  The  hypothetical  proposition  might  be  true, 
but  it  has  not  been  proven.  It  is  a  mere  hazard.  If  the  supposition 
is  correct,  perhaps  the  deduction  is  correct,  but  there  is  nothing  to 
show  that  tne  supposition  is  correct. 

Mr.  Wanger.  My  recollection  is  that  the  commissioners  referred 
distinctly  to  the  tariff  schedules  there. 

Mr.  Bird.  I  will  say  something  later  upon  that  question. 

Mr.  Wanger.  1  assumed  that  you  would  want  to  meet  the  question. 

Mr.  Bird.  Yes,  sir;  but  I  have  facts  which  I  want  to  present.  The 
next  subject  in  my  mind  is  the  assertion  that  competition  has  disap- 
peared, and  that  four  or  five  men  in  New  York  may  sit  around  a  table 
and  control  the  traffic  destinies  of  this  country;  that  the  companies 
which  were  referred  to  are  said  to  have  practically  merged  the  rate- 
making  power  into  the  hands  of  a  very  few  men;  that  the  result  which 
is  now  apparent,  and  which  there  should  be  fear  that  it  will  be 
more  apparent  and  more  effective  hereafter,  is  the  disappearance  of 
competition.  Now,  it  was  assumed  b}^  one  of  the  commissioners,  and 
I  think  it  was  Mr.  Clements,  that  the  mere  maintenance  of  rates — 
that  is,  the  effective  prevention  of  secret  preferential  rates — would 
result  in  an  increase  of  the  revenues  of  the  railways  of  the  United 
States  of  $20,000,000  a  year.  The  assumption  has  been  all  the  time 
that  the  revenue  of  the  railway  companies  was  reduced  largely  by 
secret  preferences. 

Of  course,  whatever  amount  was  really  paid  out  in  that  manner  was 
so  much  off  of  the  net  rate,  but  the  deduction  is  that  the  prevention  of 
private  rates — departures  from  the  tariff' — will  in  itself  result  in  an 
enormous  increase  of  the  charges  which  the  public  must  pay;  that  it 
will  result  also  in  a  higher  rate  per  ton  per  mile  and  a  higher  rate  of 
profit  to  the  stockholders. 

I  have  been  absent  from  my  business  since  the  15th  of  March.  I 
was  called  from  a  vacation  trip  to  Washington,  so  that  I  have  not  been 
on  the  ground  since  the  15th  of  Marcn.  Very  shortly  after  that 
period,  or  during  the  latter  half  of  March,  the  regulation  of  railroads 
Dy  injunction  was  first  undertaken,  and  the  roads  in  the  middle  West 
are  under  injunction,  which  has  been  the  most  effective  meana  tbL^ 
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have  ever  heard  of — in  fact,  quite  eflfective — of  putting  a  stop  to  abuses 
that  have  been  so  bitterlv  and  justlv  complained  of.  It  is  not  likeiy 
that  railway  magnates  will  risk  a  violation  of  the  orders  of  the  court. 
The  remedy  ana  the  punishment  is  much  more  swift  than  it  is  in  anv 
other  case,  and  I  have  proof  that  the  injunctions  are  being  respected. 

Now,  1  obtained  yesterday  from  the  archives  of  the  Interstate  Com- 
merce Commission  the  record  of  the  open  published  tariff  reductions 
that  have  been  made  since  the  injunctions  took  effect.  It  covers  a 
period  of  about  thirty  days.  The  rates,  which  are  now  published  and 
sent  to  the  Commission  and  spread  broadcast  through  the  land,  are 
substitutes  in  large  part,  if  not  entirely,  for  the  practices  which  pre- 
viousl}^  prevailed  ana  which  are  now  enjoined.  They  not  onl}^  carry 
out  in  effect  the  reduced  rates  which  were  probably  made  by  unlawful 
means,  but  being  public  in  the  hands  of  the  Commission  and  of  the 
public  are  much  more  widespread  in  their  results  than  any  secret  rntes 
could  be.  They  are  widespread — 1  mean  as  to  the  effects  upon  the 
revenue  of  the  carriers — because  being  public  they  apply  at  all  inter- 
mediate points.  For  example,  private  reductions  between  Chicago 
and  St.  Jraul  benefited  a  single  shipper,  but  the  rates  now  public 
apply  to  all  shippers  at  Chicago  and  at  St.  Paul,  as  well  as  to  all  ship- 
pers at  inteiTOediate  points  whose  rates  had  been  greater. 

Those  reduced  tariff  rates  are  reported  direct  by  the  roads  in  inter- 
est, and  I  find  that  in  about  thirty  days,  including  Sundavs,  which 
ought  not  to  be  included,  there  was  an  average  of  fifteen  and  one-half 
reductions  per  day.  That  does  not  include  any  of  the  reductions  at 
intermediate  stations  which  are  brought  about  bv  pul^licity  and  by  the 
operation  of  the  long  and  short  haul  provision  or  the  interstate  act,  so 
that  there  are  an  infinite  number  of  reductions  going  on  all  the  time 
from  which  the  public  are  receiving  a  benefit  and  which  have  a  potent 
influence  in  the  reduction  of  the  rate  per  ton  per  mile. 

Now,  it  is  a  fact  demonstrated  by  long  experience  that  this  process 
proceeds  with  increasing  rapidity,  and  no  matter  what  supposed  com- 
binations of  railway  ownership  have  been  made,  no  matter  what  theory 
may  have  been  drawn  from  those  combinations,  the  fact  remains  that 
these  reductions  are  going  on  with  increasing  velocity.  These  facts 
which  1  submit  to  you  are  not  surmises,  but  actual  information  from  the 
office  of  the  gentlemen  who  say  that  competition  has  ended,  from  pub- 
lic records. 

Mr.  Chairman,  when  the  interstate  act  became  a  law  it  was  believed 
that  it  would  prove  to  be  a  remedy  for  the  evils  of  transportation — all 
the  evils  complained  of.  The  testimony  of  the  gentlemen  w^ho  have 
been  in  charge  of  the  execution  of  that  law  is  that  it  has  accomplished 
nothing  which  it  was  intended  to  accomplish;  that  it  was  a  failure. 

Mr.  Coombs.  They  claim  that  it  was  a  success  up  to  the  time  when 
the  Supreme  Court  said  that  they  did  not  have  the  powers  which  were 
originally  contemplated  under  the  act.  As  I  understand,  that  is  the 
position  of  the  Commission.  I  do  not  think  they  claim  that  it  has 
alwavs  been  a  failure. 

Mr.  Richardson.  Did  not  Judje  Knapp  admit,  in  answer  to  a  ques- 
tion as  to  what  improvement  had  taken  place  as  to  the  commercial 
relations  between  the  railroads  and  the  public  during  the  existence  of 
the  interstate-commerce  law,  that  he  dia  not  know  whether  there  was 
much  improvement  or  not? 

Mr.  Coombs.  The  position  of  the  Commission  is,  as  I  understand, 
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that  it  was  a  good  act,  so  far  as  its  administrative  qualities  were  con- 
cerned, until  the  Supreme  Court  deprived  them  of  the  power  which 
they  thought  they  had. 

Mr.  Bird.  May  I  read  again  a  brief  sentence  taken  from  t'e  report 
for  the  third  year  of  the  Commission,  which  I  read  the  other  day  if 

Mr.  Coombs.  I  do  not  want  to  interrupt  you.  I  just  wanted  to  lay 
stress  upon  that  point. 

Mr.  Bird.  Not  at  all. 

Mr.  Coombs.  I  thought  your  declaration  was  at  variance  with  and 
contradicted  what  the  Commission  had  stated 

Mr.  Bird.  I  do  not  wish  to  do  that,  because  I  have  personally  a  very 
high  regard  for  the  gentlemen  themselves,  and  I  think  they  have 
labored  earnestly  and  honestly  and  faithfully  to  enforce  the  law. 

Mr.  Richardson.  But  the  record  will  show  that  that  very  question 
was  asked  of  Judge  Knapp  as  to  what  was  the  improvement,  if  any, 
in  the  commercial  relation  of  the  railroads  and  the  traffic  of  the  public, 
if  any  improvement  had  taken  place  within  the  last  ten  years. 

Mr.  Bird.  And  his  replv  was 

Mr.  Richardson.  I  understood  his  reply  to  be  substantially  that 
there  was  not. 

Mr.  Bird.  Certainly.  I  understand  that  from  the  general  tenor  of 
his  testimony;  but  here  is  a  sentence  taken  from  the  report  1  have 
mentioned: 

The  Commission,  not  being  invested  with  power  to  enforce  its  own  orders,  is  depend- 
ent for  the  efficiency  of  such  execution  and  enforcements  upon  the  courts. 

That  is  on  pages  14  and  15  of  that  report,  and  this  statement  is  fol- 
lowed by  a  long  list  of  cases,  long  even  for  that  early  date,  which  had 
not  been  enforced,  and  in  which  the  railroads  had  not  complied  with 
the  orders.  This  is  a  matter  of  record,  and  the  committee  has  this 
record  at  its  orders  at  anj^  time. 

Mr.  Richardson.  1  understand  from  you,  if  you  will  allow  me  to 
interrupt  you,  that  your  opinion  is  that  within  the  last  ten  or  twelve 
3'ears,  under  the  existence  of  the  Interstate  Commerce  Commission, 
there  has  been  a  gradual  improvement  and  a  better  understanding  as 
to  traffic  matters  between  the  railroads  and  the  public,  and  that  to-day 
it  is  in  better  condition  than  it  has  ever  been. 

Mr.  Bird.  I  believe  there  is  a  better  understanding  between  the 
railroads  in  all  parts  of  the  country  and  the  people  than  ever  before, 
and  the  existence  of  the  act  may  have  been  one  of  the  causes  which  led 
to  those  conditions;  but,  as  a  matter  of  fact,  it  is  notorious  that  the 
law  itself,  the  principal  purpose  of  the  law,  has  been  defeated,  or  has 
failed  of  accomplishment;  and  1  want  to  say  here,  as  a  digression,  if 
you  please,  the  reason  1  have  studied  that  question,  and  1  have  endeav- 
ored to  ascertain  the  reason. 

Mr.  Richardson.  Is  not  another  reason  that  in  addition  to  the  inter- 
state-commerce act,  whether  it  did  any  good  or  not,  there  is  an  irre- 
sistible rivalry  which  brought  about  these  conditions 

Mr.  Bird.  But  there  was  another  cause,  I  wish  to  impress  upon  the 
minds  of  the  committee.  Every  act  essential  to  the  enforcement  of 
the  interstate-commerce  law  is  specifically  prohibited  by  law. 

Mr.  Richardson.  Is  it  not  a  fact  that  there  is  competition  to-day  in 
the  traffic  of  railroads? 

Mr.  Bird.  Yes,  sir;  and  the  building  up  of  the  great  systems  of 
roads  simply  intensifies  that  competition. 
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Mr.  KiCHARDSON.  Does  not  that  tend  to  bring  down  the  rates? 

Mr.  Bird.  It  tends  to  bring  down  the  rates. 

Mr.  Richardson.  It  does  bring  them  down? 

Mr.  Bird.  Yes,  sir.     Is  there  anything  further  on  that  point? 

Mr.  Richardson.  No,  I  think  not. 

Mr.  Bird.  I  wish  to  be  as  brief  as  I  can  and  at  the  same  time  to  be 
intelligent  in  this  matter.  I  want  to  review  briefly  the  reasons  offei'ed 
to  this  committee  why  unusual  methods,  unusual  as  a  matter  of  equity 
to  the  property  interested,  should  be  adopted,  why  railway  property 
should  be  placed  upon  a  different  grouna  from  any  other  property, 
and  why  it  should  be  deprived  of  the  right  granted  by  the  Constitution 
to  all  other  property. 

The  first  point  raised  in  the  earlier  hearing  before  this  committee, 
upon  which  the  most  stress  was  laid,  was  the  existence  of  an  evil  which 
is  not  denied,  the  evil — the  crime,  if  you  please — of  secret  preferences; 
and  I  have  attempted  to  show  that  the  measure  which  is  proposed 
does  not  and  can  not  touch  that  point.  I  have  suggested,  as  others 
before  me  have  in  a  more  able  manner,  a  modification  of  the  law 
which  in  my  judgment,  drawn  from  a  long  experience,  would  go 
further  toward  the  removing  of  that  evil  than  any  other  act,  and  that 
is  to  remove  the  penalty  from  the  individual,  from  the  railroad  offi- 
cial, the  agent  who  acts  and  who  is  required,  or  supposed  to  be 
required,  to  so  act,  and  to  put  the  penalty  upon  the  cor}X)i'ation,  so 
that  the  corporation  itself  and  all  of  its  employees  would  immediately 
be  constituted  a  corps  of  detectives  more  e^cient  than  any  which  I 
think  the  Government  can  command. 

Mr.  Richardson.  Now,  you  believe  that  that  is  a  remedy  by  which 
this  secret  practice  of  rebates  which  is  local  to  a  great  extent  would 
be  removed? 

Mr.  Bird.  I  believe  it  would  be  a  most  efficient  remedv. 

Mr.  Richardson.  This  bill  does  not  provide  an3'  remedy  which  will 
reach  the  rebate  system  at  all  ? 

Mr.  Bird.  It  does  not;  and  yet  the  bill  is  defended  and  advocated 
strenuously  b}'^  gentlemen  because  of  that  very  feature. 

Mr.  Richardson.  No  witness  has  been  here  who  has  been  able  to 
point  out  any  remedy  which  this  bill  provides  for  the  evil  of  rebates. 

Mr.  Bird.  I  understood  that  the  suggestion  which  I  have  just  made 
has  already  been  made. 

Mr.  Richardson.  Yes;  but  this  is  the  Corliss  bill 

Mr.  Corliss.  The  provision  for  the  punishment  to  be  inflicted  upon 
the  corporation  rather  than  the  individual 

Mr.  Bird.  Does  it  not  leave  the  individual  penalty  still  ? 

Mr.  CoRUSS.  It  leaves,  of  course,  that  punishment.  The  accessory 
of  a  crime  is  not  excused. 

Mr.  Bird,  If  I  committed  that  offense  would  it  not,  under  the  bill, 
subject  me  to  the  same  punishment? 

Mr.  Corliss.  In  addition  to  the  punishment  on  the  corporation? 

Mr.  Bird.  Precisely;  and  it  does  not  remove  the  main  difficulty  that 
the  courts  and  the  Commission  have  had  in  obtaining  evidence  to  con- 
vict the  guilty  parties. 

Mr.  Corliss.  I  did  not  intend  to  ask  you  anv  questions  till 
to-morrow,  but  as  we  are  discussing  that  point  I  will  ask  you  right 
there,  Do  you  contend  that  it  would  be  wise  for  Congress  to  enact 
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legislation  confining  the  punishment  under  the  act  solely   to   the  , 
corporation  ? 

Mr.  Bird.  So  far  as  the  carrier  is  concerned,  1  should  say  that  the* 
corporation  should  be  the  only  one  to  be  punished. 

Mr.  Corliss.  True.  But  would  you  not  also  include  the  shipper 
who  willingly,  knowingly,  and  surreptitiously^  tries  to  evade  the  law? 

Mr.  Bird.  I  think  so.  1  think  the  beneficiaries  are  the  ones  to  be 
punished  always.  ■ 

Mr.  (>)rlis8.  That  is  what  I  desire  to  obtain.  You  eliminate  the 
oflieers  of  the  corporation  and  hold  the  corporation;  that  is,  as  well  as 
the  shipper  or  consumer,  or  the  consignee. 

Mr.  Bird.  Yes;  he  is  benefited  by  the  crime. 

Mr.  Corliss.  Certainly;  that  is  what  1  thought. 

Mr.  Shackleford.  Tnat  throws  him  out  as  a  witness. 

Mr.  Bird.  You  will  not  need  his  testimony. 

Mr.  Richardson  (reading): 

Every  carrier,  or  the  receiver,  lessee,  trustee,  officer,  or  agent  of  such  carrier, 
neglecting  or  refusing  to  obey  such  order  shall  also  be  subject  to  a  penalty  of  $10,000 
for  eai  h  and  every  day  which  he  or  it  is  in  default,  said  penalty  to  be  recovered  for 
the  use  of  the  liniteti  States  in  an  appropriate  suit  brought  in  the  name  of  the 
United  States  in  the  circuit  court. 

You  do  not  approve  of  that,  of  making  the  agent  responsible  for  the 
penalty  of  $10,000  ^ 

Mr.  Bird.  Certainly  not. 

Mr.  Richardson.  When  a  man  goes  to  an  agent  and  wants  to  get 
as  cheap  rates  as  he  possibl}'  can,  the  agent  is  not  supposed  to 
know  all  the  workings  of  the  road,  of  the  head  men  on  the  railroad, 
and  when  this  man  comes  to  him  and  asks  him  for  a  lower  rate,  he 
lets  him  have  it.  It  would  not  be  just  and  fair  to  put  a  penalty  of 
$10,000  on  that  agent  if 

Mr.  Bird.  Or  an}^  other  penalty,  I  think. 

Mr.  Richardson.  The  penalty  ought  to  be  imposed  upon  the  cor- 
poration. 

Mr.  Bird.  Mr.  Chairman  and  gentlemen,  I  have  been  connected  with 
the  railway  service  since  the  close  of  the  civil  war  continuoush%  from 
the  position  of  night  watchman  or  freight  handler  to  m}'  present  occu- 
pation, and  I  have  yet  to  know  of  the  first  case  where  an  ofiicer,  no 
matter  what  his  rank,  or  an  agent  of  any  company,  has  knowingly  gone 
contrary  to  the  orders  of  his  corporation;  and  it  seems  to  me  that  it 
is  hardly  just  to  punish  one  whose  official  existence,  whose  livelihood 
is  at  issue,  and  who  must  act  in  obedience  to  the  orders  or  the  wishes 
of  his  employer,  when  he  can  not  be  a  beneficiary  in  any  sense  of  the 
word.  I  think  it  is  right  that  the  rule  should  be  that  those  who  are 
benefited  by  an  offense  should  be  punished,  and  those  only. 

Mr.  Richardson.  There  is  another  paragraph  here: 

Every  carrier,  every  lesFee,  tnistee,  receiver,  officer,  agent,  or  representative  of  a 
carrier  who  knowingly  violates  any  provision  of  this  act,  or  fails  to  perform  any 
requirement  thereof,  for  which  no  [  enalty  is  otherwise  expressly  provided,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  sul)ject  to  a 
fine  of  not  less  than  one  thouf^and  dollars  nor  more  than  live  thousand  dollars  for 
each  offense. 

Mr.  Bird.  Are  you  reading  from  the  Corliss  bill? 
Mr.  Richardson.  Yes,  sir;  that  is  the  only  one  we  have  here. 
Mr.  Bird.  1  have  not  been  able  to  read  and  study  that  carefully  so 
as  to  familiarize  myself  with  all  its  provisions.     1  am  only  speaking 
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of  the  general  understanding,  of  the  general  purport  and  effect  of  the 
bill,  and  I  am  quite  confirmed  in  my  opinion  as  to  the  manner  in  which 
the  penalty  should  be  imposed  and  of  the  effect  of  attaching  the 
penalty,  so  far  as  the  carrier  is  concerned,  to  the  corporation  itself. 
In  the  first  place,  the  corporations  themselves  would  be  the  strongest 
power  in  support  of  such  a  provision  as  I  have  spoken  of.  It  would 
not  permit  its  agents  to  make  the  treasury  of  the  company  liable  to 
such  heavy  penalties,  and  if  an  officer  or  agent  carelessly  or  otherwise 
subjected  it  to  that  loss,  it  would  end  his  official  connection  with  that 
company.  A  company  will  not  employ  people  who  subject  it  to  such 
losses. 

Mr.  Richardson.  Do  you  not  think  that  if  that  agent  is  made  liable 
to  the  penalty  that  the  man  who  goes  and  gets  the  benefit  of  a  reduced 
rate  from  him,  the  shipper,  should  also  be  liable  to  a  penalty? 

Mr.  Bird.  I  think  tnat  in  any  event  the  man  who  benefits  by  crime 
should  suffer  the  penalty, 

Mr.  Richardson.  Would  not  that  be  very  drastic  and  severe? 
Should  not  the  penalty  be  put  upon  the  carrier  and  not  upon  the 
shipper? 

Mr.  Bird.  I  am  not  so  sure  about  the  shipper,  and  it  may  be  that 
if  the  shipper  was  exempt  it  would  be  easier  to  convict  the  corpora- 
tion, or  to  enforce  measures  of  prevention.  I  am  not  prepared  to 
argue  the  point  as  to  the  propriety  of  punishing  the  shipper  who 
benefits  by  a  violation  of  law 

Mr.  Richardson.  An  illustration  has  been  used  here  before  this 
committee,  and  I  will  repeat  it  to  you.  Suppose  that  I  should  go  to 
the  agent  of  a  railroad  and  have  goods  shipped  to  a  certain  point,  and 
a  rebate  or  drawback  were  to  come  back  to  me,  and  I  were  to  receive 
it  after  the  shipment;  would  not  that  under  this  law  make  me  guilty, 
although  I  might  not  have  known  a  thing  about  it  when  I  did  it,  and 
the  agent  might  not  know  a  thing  about  it?  Would  I  not  be  an  acces- 
sory after  the  fact,  if  nothing  else? 

Mr.  Bird.  I  have  never  supposed  that  in  that  case  the  shipper 
could  be  made  responsible.  I  nave  believed  that  the  shipper  ana  the 
public  and  everyone  is  supposed  to  know  the  law  in  regard  to  the 
prohibition  of  a  certain  act,  but  I  have  never  taken  it  for  granted  that 
every  shipper  should  know  every  rate  in  the  countr}'^  and  be  able  to 
tell  at  sight  if  he  was  violating  the  law. 

I  have  never  supposed  that  anyone  was  guiltv  except  for  criminally 
violating  the  law.  It  is  supposed  that  a  man  should  know  when  a  rate 
is  published,  if  it  is  well  and  duly  published.  I  myself,  in  my  posi- 
tion, would  not  undertake  to  quote  a  rate  one  time  out  of  a  hundred, 
and  it  would  take  me  a  long  time,  even  in  my  own  office,  to  know  what 
a  rate  is.  I  do  not  know.  But  there  are  men  who  are  experts,  and 
can  tell  in  a  moment;  it  is  their  business  to  do  that.  And  I  have  never 
supposed  that  a  man  receiving  an  unlawful  rate  unknowingly  should 
be  deemed  guilty  or  punished. 

Mr.  Richardson.  The  point  with  me  is  that  it  strikes  me  at  present, 
from  what  I  have  been  reading  here,  that  the  remedy  to  be  applied, 
and  the  penalty  to  be  applied  is  against  the  corporation  and  no  one 
else.  If  that  can  not  stop  it,  if  that  can  not  stop  the  very  system  you 
«ay  you  do  not  indorse,  tne  payment  of  rebates,  if  that  is  a  private 
offense,  and  secret,  there  is  nothing  else,  it  seems  to  me,  which  can 
stop  it  in  the  power  of  the  law.     You  can  not  take  a  little  agent  and 
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punish  him,  or  a  shipper  and  punish  him.  I  understood  from  you 
that  3'our  disposition  was  to  believe  that  the  penalty  should  be  aimed 
at  the  corporation. 

Mr.  Bird.  1  am  quite  clear  in  my  opinion  that  the  penalty  should  be 
removed  from  the  employee,  and  snould  be  levied  a^inst  the  corpora- 
tion. I  am  not  clear  in  my  mind  as  to  the  expediency  of  removing- 
the  penalty  from  the  shipper,  who  receives  a  benefit  from  a  crime 
whicn  he  proposes  and  aias  and  abet-s.  That,  1  think,  is  a  question  of 
policy  or  expediency.  The  main  object  to  be  acquired  is  to  find  some 
means  by  which  the  practice  itself  can  be  stopped.  Now,  it  is  essen- 
tial, in  my  judgment,  that  the  fine  and  penalty  be  taken  from  the 
official,  the  agent,  or  employe  of  the  railway  company  and  levied 
directly  upon  the  treasury  of  the  company  or  the  corporation  itself. 
That  much  I  am  clear  upon. 

Mr.  Richardson.  The  trouble  that  I  have  individually  on  that  matter 
is,  I  do  not  see  why  a  citizen  should  be  prohibited  from  going  to  a 
railroad  and  making  the  very  best  terms  that  he  can  with  it  about  the 
shipment  of  his  goods.  We  all  do  that.  But  now  the  only  way  that 
you  can  provide  against  that  weakness  upon  the  part  of  the  railroad  is 
by  putting  a  penalty  upon  it,  and  the  shipper  should  not  get  the  benefit 
of  it. 

Mr.  Bird.  But  if  it  is  legitimate  under  the  circumstances  for  an 
individual  shipper  to  shop  around  and  get  the  best  rate  that  he  can 
from  a  carrier,  the  carrier  claiming  to  be  a  public  servant  and  per- 
forming a  public  service,  why  is  it  not  legitimate  for  the  carrier  itself 
to  shop  around  and  get  business  on  the  best  terms  that  it  can  get  it? 

Mr.  Richardson.  Because  there  is  a  difference  between  the  common 
carrier  and  the  shipper  for  this  reason:  That  the  common  carrier  per- 
forms governmental  functions,  quasi  at  least. 

Mr.  Bird.  It  is  either  a  crime  or  it  is  not;  and,  if  it  is  a  crime  those 
accessory  to  it,  instigating  it,  or  benefiting  by  it  should  be  properl}'^ 
punished. 

The  Chairman.  Probably  it  might  be  that  the  coiporation,  which 
has  no  soul,  should  be  required  to  exhibit  the  higher  degree  of  moralitv. 

Mr.  Bird.  Possibly.  But  the  crying  evil  is  there,  and  means  ought 
to  be  devised  to  stop  it,  and  I  believe  one  of  the  most  ettectual  remedies 
is  to  take  the  penalty  off  of  the  agents,  the  servants,  and  put  it  upon 
the  master;  that  the  master  himself,  who,  it  is  claimed,  is  the  all-per- 
vading power  through  the  land,  shall  be  arra3^ed  against  the  crying 
evil,  shall  use  its  force,  all  its  energy,  to  stop  it,  to  give  to  the  Govern- 
ment an  army  of  100,000  or  200,000  trained  men  who  are  vitally  inter- 
ested in  bringing  the  guilty  to  justice. 

Mr.  Richardson.  Put  it  in  the  hands  of  the  agent  to  give  the  ship- 

Eer  opportunity  to  come  in  and  ask  for  these  rates,  and  that  gives 
im  an  advantage  over  the  shipper.  I  am  disposed  to  exempt  them 
both  from  punishment,  and  put  it  all  on  the  railroad. 

Mr.  Bird.  I  am  not  prepared,  and  I  do  not  think  I  am  competent, 
to  discuss  that,  because  in  a  large  degree  it  must  be  a  matter  of 
expediency,  or  of  the  surest  means  of  getting  the  proof  that  you  want. 
Is  there  anything  further  on  that? 

Mr  Richardson.  Nothing  further. 

Mr.  Bird.  Now,  aside  from  this  admittedly  great  evil — crime,  if 
you  please — of  secret  rates,  the  principal  reason  urged  for  the  bill  is 
the  lact  of  these  combinations,  so-called  consolidations,  which  it  ia 
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Interstate  Commerce  Commission, 

Thursday,  May  1,  1902. 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  Loren  Fletcher  in 
the  chair. 

Mr.  Fletcher.  Evidently  the  chairman  is  detained  somewhere  for 
a  few  moments,  and  I  think  we  had  better  proceed.  Mr.  Bird,  will 
you  resume  your  statement  where  you  left  off  on  Tuesday? 

STATEMENT  OF  MB.  A.  G.  BIBD— Continued. 

Mr.  Bird.  Mr.  Chairman  and  gentlemen,  the  greatest  stress  laid 
upon  the  necessity  for  the  measures  proposed  by  the  proponents  of 
the  bill  has  centered  largely  under  two  heads.  I  refer  especially-  to 
the  various  statements  or  arguments  made  by  several  Interstate  Com- 
merce Conunissioners. 

It  was  announced  with  considerable  force  first,  that  rates  were 
advancing;  that  not  only  had  the  general  volume  of  business  largeh'- 
increased  in  the  last  year  or  two,  but  that  the  rates  per  ton  per  mile 
had  advanced.  One  of  the  commissioners  said  that  the  statistics  of 
his  office  showed  this  to  be  a  fact.  I  am  not  quite  clear  as  to  the  pre- 
cise phraseology.  I  have  not  the  same  means,  or  in  fact  any  means 
at  the  present  time,  of  knowing  the  aggregate  results  of  the  opera- 
tions or  all  the  roads  iix  the  United  States.  What  was  said  may  be 
true  with  respect  to  the  group  of  roads  lying  east  of  Chicago,  east  of 
the  Mississippi  River,  and  north  of  the  Onio  Kiver.  What  are  known 
usually  as  the  Eastern  trunk-line  roads  are  great  carriers  of  tonnage, 
and  I  do  not  know  and  can  not  know  at  this  time  the  precise  results  of 
their  operations  during  the  last  year. 

Speaking,  however,  for  the  milroad  company  which  I  represent,  and 
for  the  group  of  roads  in  the  Middle  West,  of  which  the  St.  Paul  com- 
pany is  a  fair  type,  I  wish  to  renew  the  denial  I  made  da}'  before  yes- 
terday, and  to  reassert  that  the  rate  per  ton  per  mile  is  decreasing,  and 
to  say  that  that  fairly  represents  the  general  conditions  in  the  Middle 
West.  I  wish  to  give  to  this  committee  a  very  brief  statement  of  the 
facts  regarding  that  particular  subject. 

For  the  fiscal  year  ending  June  30, 1900,  the  St.  Paul  company  hauled 
3,357,456,584  mile-tons,  and  it  earned  on  that  traffic  $31,287,566.16. 
the  rate  per  ton  per  mile  being  $0.00930.  The  operating  expenses  of 
the  company  for  that  period  was  $26,729,^608.04. 

Now,  the  operations  of  the  succeeding  year,  which  is  the  latest 
period  for  which  we  have  the  statistics  were  as  follows:  Mile-tons, 
3,639,977,919,  upon  which  was  earned  $31,444,279.12.  The  operating 
expense  of  the  company  for  that  year  was  $27,251,723.51,  an  increase 
of  mile-tons  of  282,521,335;  and  the  increased  tonnage  brought  an 
increase:!  revenue  of  $156,718.96.  But  the  increase  of  expense  of 
operations  for  that  year  was  $577,884.63.  The  rate  per  ton  mile  on 
the  operations  of  the  larger  business  was  $0.00069,^  little  more  than 
7  per  cent  decrease. 

As  1  said  before,  this  is  a  fair  representation  of  the  condition  of 
afiaii*s  in  the  Middle  West  in  all  those  so-called  larger  systems  of  road, 
and  it  fairly  represents,  in  fact,  all  the  smaller  roads  in  that  part  of 
the  country. 
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Mr.  Wanger.  Will  you  pardon  the  suggestion  that  that  possibly 
does  not  answer  the  contention  of  the  Commissioners.  As  I  recollect 
their  testimony,  it  was  that  there  was  no  decrease  in  the  rate  per  ton 
per  mile  of  tariff  charges  and  that  the  decrease  in  the  cost  of  moving 
freight  was  brought  about  by  reason  of  the  very  much  greater  increase 
of  volume  of  cheap  freights  as  compared  with  those  paying  high  rates, 
and  the  illustration  given  was  something  like  this:  Mme  tons  are  moved 
at  $1  and  1  ton  at  20  cents,  and  that  gives  you  an  average  tariff  of  92 
cents.  Another  year  1  ton  is  moved  at  $1  and  9  tons  at  20  cents,  and  you 
have  an  average  rate  of  28  cents,  or  a  decrease  in  the  cost  of  freight;  the 
cost  is  less  than  one-third  in  one  instance  from  what  it  is  in  the  other, 
and  that  without  any  reduction  in  the  rates,  the  difference  being  in  the 
character  of  the  freights  hauled.  Now,  I  understand  3- our  figures  go 
simply  to  the  gross  amount  of  freights  carried,  and  therefore  we  can 
not  tell  whether  your  tariff  rates  were  reduced  or  remained  the  same. 

Mr.  Bird.  The  figures  which  I  present  to  you  are  prepared  upon 
precisely  the  same  lines  as  are  the  figures  which  go  to  the  Interstate 
Commerce  Commission.  In  other  words,  all  they  have  in  their  pos- 
session is  what  they  h  ive  taken  from  the  figures  which  I  have,  which 
have  been  sent  to  tnem.  The  hypothetical  proposition  might  be  true, 
but  it  has  not  been  proven.  It  is  a  mere  hazard.  If  the  supposition 
is  correct,  perhaps  the  deduction  is  correct,  but  there  is  nothing  to 
show  that  tine  supposition  is  correct. 

Mr.  Wanger.  My  recollection  is  that  the  commissioners  referred 
distinctly  to  the  tariff  schedules  there. 

Mr.  Bird.  I  will  say  something  later  upon  that  question. 

Mr.  Wanger.  1  assumed  that  you  would  want  to  meet  the  question. 

Mr.  Bird.  Yes,  sir;  but  I  have  facts  which  I  want  to  present.  The 
next  subject  in  my  mind  is  the  assertion  that  competition  has  disap- 
peared, and  that  four  or  five  men  in  New  York  may  sit  around  a  table 
and  control  the  traffic  destinies  of  this  country;  that  the  companies 
which  were  referred  to  are  said  to  have  practically  merged  the  rate- 
making  power  into  the  hands  of  a  very  few  men;  that  the  result  which 
is  now  apparent,  and  which  there  should  be  fear  that  it  will  be 
more  apparent  and  more  effective  hereafter,  is  the  disappearance  of 
competition.  Now,  it  was  assumed  by  one  of  the  commissioners,  and 
I  think  it  was  Mr.  Clements,  that  the  mere  maintenance  of  rates — 
that  is,  the  effective  prevention  of  secret  preferential  rates — would 
result  in  an  increase  of  the  revenues  of  the  railwaj^s  of  the  United 
States  of  $20,000,000  a  year.  The  assumption  has  been  all  the  time 
that  the  revenue  of  the  railway  companies  was  reduced  largely  by 
secret  preferences. 

Of  course,  whatever  amount  was  really  paid  out  in  that  manner  was 
so  much  off  of  the  net  rate,  but  the  deduction  is  that  the  prevention  of 
private  rates — departures  from  the  tariff — will  in  itself  result  in  an 
enormous  increase  of  the  charges  which  the  public  must  pay;  that  it 
will  result  also  in  a  higher  rate  per  ton  per  mile  and  a  higher  rate  of 
profit  to  the  stockholders. 

I  have  been  absent  from  my  business  since  the  15th  of  March.  I 
was  called  from  a  vacation  trip  to  Washington,  so  that  I  have  not  been 
on  the  ground  since  the  15th  of  March.     Very  shortly  after  that 

Eeriod,  or  during  the  latter  half  of  March,  the  regulation  of  railroads 
y  injunction  was  first  undertaken,  and  the  roads  in  the  middle  West 
are  under  injunction,  which  has  been  the  most  effective  means  tha^l^ 
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have  ever  heard  of — in  fact,  quite  effective — of  putting  a  stop  to  abuses 
that  have  been  so  bitterlv  and  justlv  complained  of.  It  is  not  likely 
that  railway  magnates  will  risk  a  violation  of  the  orders  of  the  court. 
The  remedy  ana  the  punishment  is  much  more  swift  than  it  is  in  anv 
other  case,  and  I  have  proof  that  the  injunctions  are  being  respectea. 

Now,  I  obtained  yesterday  from  the  archives  of  the  Interstate  Com- 
merce Commission  the  record  of  the  open  published  tariff  reductions 
that  have  been  made  since  the  injunctions  took  effect.  It  covers  a 
period  of  about  thirty  days.  The  rates,  which  are  now  published  and 
sent  to  the  Commission  and  spread  broadcast  through  the  land,  are 
substitutes  in  large  part,  if  not  entirely,  for  the  practices  which  pre- 
viously prevailed  ana  which  are  now  enjoined.  They  not  onh'  carry 
out  in  effect  the  reduced  rates  which  were  probably  made  by  unlawful 
means,  but  being  public  in  the  hands  of  the  Commission  and  of  the 
public  are  much  more  widespread  in  their  results  than  an}^  secret  mtes 
could  be.  They  are  widespread — I  mean  as  to  the  effects  upon  the 
revenue  of  the  carriers — because  being  public  they  appl}^  at  all  inter- 
mediate points.  For  example,  private  reductions  between  Chicago 
and  St.  raul  benefited  a  single  shipper,  but  the  rates  now  public 
apply  to  all  shippers  at  Chicago  and  at  St.  Paul,  as  well  as  to  all  ship- 
pers at  intennediate  points  whose  rates  had  been  greater. 

Those  reduced  tariff  rates  are  reported  direct  b^^  the  roads  in  inter- 
est, and  I  find  that  in  about  thirty  days,  including  Sundays,  which 
ought  not  to  be  included,  there  was  an  average  of  fifteen  and  one-half 
reductions  per  day.  That  does  not  include  any  of  the  reductions  at 
intermediate  stations  which  are  brought  about  by  pul^licity  and  by  the 
operation  of  the  long  and  short  haul  provision  oi  the  interstate  act,  so 
that  there  are  an  infinite  number  of  reductions  going  on  all  the  time 
from  which  the  public  are  receiving  a  benefit  and  which  have  a  potent 
influence  in  the  reduction  of  the  rate  per  ton  per  mile. 

Now,  it  is  a  fact  demonstrated  by  long  experience  that  this  process 

Eroceeds  with  increasing  rapidity,  and  no  matter  what  supposed  com- 
inationsof  railway  ownersnip  have  been  made,  no  matter  what  theory 
may  have  been  drawn  from  tnose  combinations,  the  fact  remains  that 
these  reductions  are  going  on  with  increasing  velocit}'.  These  facts 
which  1  submit  to  you  are  not  surmises,  but  actual  information  from  the 
office  of  the  gentlemen  who  say  that  competition  has  ended,  from  pub- 
lic records. 

Mr.  Chairman,  when  the  interstate  act  became  a  law  it  was  believed 
that  it  would  prove  to  be  a  remedy  for  the  evils  of  transportation — all 
the  evils  complained  of.  The  testimony  of  the  gentlemen  who  have 
been  in  charge  of  the  execution  of  that  law  is  that  it  has  accomplished 
nothing  which  it  was  intended  to  accomplish;  that  it  was  a  failure. 

Mr.  Coombs.  They  claim  that  it  was  a  success  up  to  the  time  when 
the  Supreme  Court  said  that  they  did  not  have  the  powers  which  were 
originally  contemplated  under  the  act.  As  I  understand,  that  is  the 
position  of  the  Commission.  I  do  not  think  they  claim  that  it  has 
always  been  a  failure. 

Mr.  KiCHARDSON.  Did  not  Jud  je  Knapp  admit,  in  answer  to  a  ques- 
tion as  to  what  improvement  had  taken  place  as  to  the  commercial 
relations  between  the  railroads  and  the  public  during  the  existence  of 
the  interstate-commerce  law,  that  he  did  not  know  whether  there  was 
much  improvement  or  not? 

Mr.  Coombs.  The  position  of  the  Commission  is,  as  I  understand. 
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that  it  was  a  good  act,  so  far  as  its  administrative  qualities  were  con- 
cerned, until  the  Supreme  Court  deprived  them  of  the  power  which 
they  thought  they  had. 

Mr.  Bird.  May  I  read  again  a  brief  sentence  taken  from  t**e  report 
for  the  third  year  of  the  Commission,  which  I  read  the  other  day  ? 

Mr.  Coombs.  I  do  not  want  to  interrupt  you.  I  just  wanted  to  lay 
stress  upon  that  point. 

Mr.  Bird.  Not  at  all. 

Mr.  Coombs.  I  thought  your  declaration  was  at  variance  with  and 
contradicted  what  the  Commission  had  stated 

Mr.  Bird.  I  do  not  wish  to  do  that,  because  I  have  personally  a  very 
high  regard  for  the  gentlemen  themselves,  and  I  think  they  have 
labored  earnestly  and  honestly  and  faithfully  to  enforce  the  law. 

Mr.  Richardson.  But  the  record  will  show  that  that  very  question 
was  asked  of  Judge  Knapp  as  to  what  was  the  improvement,  if  any, 
in  the  commercial  relation  of  the  railroads  and  the  traffic  of  the  public^ 
if  any  improvement  had  taken  place  within  the  last  ten  years. 

Mr.  Bird.  And  his  replv  was 

Mr.  KiCHARDSON.  I  understood  his  reply  to  be  substantially  that 
there  was  not. 

Mr.  Bird.  Certainly.  1  understand  that  from  the  general  tenor  of 
his  testimony;  but  here  is  a  sentence  taken  from  the  report  I  have 
mentioned: 

The  CommiBsion,  not  being  invested  with  power  to  enforce  its  own  orders,  is  depend- 
ent for  the  eflBciency  of  such  execution  and  enforcements  upon  the  courts. 

That  is  on  pages  14  and  15  of  that  report,  and  this  statement  is  fol- 
lowed by  a  long  list  of  cases,  long  even  for  that  early  date,  which  had 
not  been  enforced,  and  in  which  the  railroads  had  not  complied  with 
the  orders.  This  is  a  matter  of  record,  and  the  committee  has  this 
record  at  its  orders  at  any  time. 

Mr.  Richardson.  1  understand  from  you,  if  you  will  allow  me  to 
interrupt  you,  that  your  opinion  is  that  within  the  last  ten  or  twelve 
years,  under  the  existence  of  the  Interstate  Commerce  Commission, 
there  has  been  a  gradual  improvement  and  a  better  understanding  as 
to  traffic  matters  between  the  railroads  and  the  public,  and  that  to-day 
it  is  in  better  condition  than  it  has  ever  been. 

Mr.  Bird.  1  believe  there  is  a  better  understanding  between  the  . 
railroads  in  all  parts  of  the  country  and  the  people  than  ever  before, 
and  the  existence  of  the  act  may  have  been  one  of  the  causes  which  led 
to  those  conditions;  but,  as  a  matter  of  fact,  it  is  notorious  that  the 
law  itself,  the  principal  purpose  of  the  law,  has  been  defeated,  or  has 
failed  of  accomplishment;  and  I  want  to  say  here,  as  a  digression,  if 
you  please,  the  reason  I  have  studied  that  question,  and  I  have  endeav- 
ored to  ascertain  the  reason. 

Mr.  Richardson.  Is  not  another  reason  that  in  addition  to  the  inter- 
state-commerce act,  whether  it  did  any  good  or  not,  there  is  an  irre- 
sistible rivalry  which  brought  about  these  conditions 

Mr.  Bird.  But  there  was  another  cause,  I  wish  to  impress  upon  the 
minds  of  the  committee.  Every  act  essential  to  the  enforcement  of 
the  interstate-commerce  law  is  specifically  prohibited  by  law. 

Mr.  Richardson.  Is  it  not  a  fact  that  there  is  competition  to-day  in 
the  traffic  of  railroads? 

Mr.  Bird.  Yes,  sir;  and  the  building  up  of  the  great  systems  of 
roads  simply  intensifies  that  competition. 
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Mr.  Richardson.  Does  not  that  tend  to  bring  down  the  rates? 

Mr.  Bird.  It  tends  to  bring  down  the  rates. 

Mr.  Richardson.  It  does  bring  them  down? 

Mr.  Bird.  Yes,  sir.     Is  there  anything  further  on  that  point? 

Mr.  Richardson.  No,  I  think  not. 

Mr.  Bird.  I  wish  to  be  as  brief  as  I  can  and  at  the  same  time  to  be 
intelligent  in  this  matter.  I  want  to  review  briefly  the  reasons  offered 
to  this  committee  why  unusual  methods,  unusual  as  a  matter  of  equity 
to  the  property  interested,  should  be  adopted,  why  railway  property 
should  be  placed  upon  a  different  ground  from  any  other  property, 
and  why  it  should  be  deprived  of  the  right  granted  by  the  Constitution 
to  all  other  property. 

The  first  point  raised  in  the  earlier  hearing  before  this  committee, 
upon  which  the  most  stress  was  laid,  was  the  existence  of  an  evil  which 
is  not  denied,  the  evil — the  crime,  if  you  please — of  secret  preferences; 
and  I  have  attempted  to  show  that  the  measure  which  is  proposed 
does  not  and  can  not  touch  that  point.  I  have  suggested,  as  oth^i*s 
before  me  have  in  a  more  able  manner,  a  modification  of  the  law 
which  in  my  judgment,  drawn  from  a  long  experience,  would  go 
further  toward  the  removing  of  that  evil  than  any  other  act,  and  that 
is  to  remove  the  penalty  from  the  individual,  from  the  railroad  offi- 
cial, the  agent  wno  acts  and  who  is  required,  or  supposed  to  be 
required,  to  so  act,  and  to  put  the  penalty  upon  the  corporation,  so 
that  the  corporation  itself  and  all  of  its  employees  would  mimediately 
be  constituted  a  corps  of  detectives  more  efficient  than  any  which  1 
think  the  Government  can  command. 

Mr.  Richardson.  Now,  you  believe  that  that  is  a  remedy  by  which 
this  secret  practice  of  rebates  which  is  local  to  a  great  extent  would 
be  removed? 

Mr.  Bird.  I  believe  it  would  be  a  most  efficient  remedv. 

Mr.  Richardson.  This  bill  does  not  provide  any  remedy  which  will 
reach  the  rebate  system  at  all  ? 

Mr.  Bird,  It  does  not;  and  yet  the  bill  is  defended  and  advocated 
strenuously  by  gentlemen  because  of  that  very  feature. 

Mr.  Richardson.  No  witness  has  been  here  who  has  been  able  to 
point  out  any  remedy  which  this  bill  provides  for  the  evil  of  rebates. 

Mr.  Bird.  I  understood  that  the  suggestion  which  I  have  just  made 
has  already  been  made. 

Mr.  Richardson.  Yes;  but  this  is  the  Corliss  bill 

Mr.  Corliss.  The  provision  for  the  punishment  to  be  inflicted  upon 
the  corporation  rather  than  the  indiviaual 

Mr.  Bird.  Does  it  not  leave  the  individual  penalty  still? 

Mr.  Corliss.  It  leaves,  of  course,  that  punishment.  The  accessory 
of  a  crime  is  not  excused. 

Mr.  Bird.  If  I  committed  that  offense  would  it  not,  under  the  bill, 
subject  me  to  the  same  punishment? 

Mr.  Corliss.  In  addition  to  the  punishment  on  the  corporation? 

Mr.  Bird.  Precisely;  and  it  does  not  remove  the  main  difficulty  that 
the  courts  and  the  Commission  have  had  in  obtaining  evidence  to  con- 
vict the  guilty  parties. 

Mr.  Corliss.  I  did  not  intend  to  ask  you  any  questions  till 
to-morrow,  but  as  we  are  discussing  that  point  I  will  ask  you  right 
there.  Do  you  contend  that  it  would  be  wise  for  Congress  to  enact 
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legislation  confining  the  punishment  under  the  act  solely   to   the  . 
corpoi-ation  ? 

Mr.  Bird.  So  far  as  the  carrier  is  concerned,  I  should  say  that  the* 
corporation  should  be  the  only  one  to  be  punished. 

Mr.  Corliss.  True.  But  would  you  not  also  include  the  shipper 
who  willingly,  knowingly,  and  surreptitiously  tries  to  evade  the  law? 

Mr.  Bird.  1  think  so.  I  think  the  beneficiaries  are  the  ones  to  be 
punished  always.  ' 

Mr.  (JoRLiss.  That  is  what  I  desire  to  obtain.  You  eliminate  the 
officers  of  the  corporation  and  hold  the  corporation;  that  is,  as  well  as 
the  shipper  or  consumer,  or  the  consignee. 

Mr.  Bird.  Yes;  he  is  benefited  by  the  crime. 

Mr.  Corliss.  Certainly;  that  is  what  I  thought. 

Mr.  Shackleford.  That  throws  him  out  as  a  witness. 

Mr.  Bird.  You  will  not  need  his  testimony. 

Mr.  Richardson  (reading): 

Every  carrier,  or  the  receiver,  lessee,  trustee,  officer,  or  agent  of  such  carrier, 
neglecting  or  refusing  to  obev  such  order  shall  also  be  subject  to  a  penalty  of  $10,000 
for  eai  h  and  every  day  whicK  he  or  it  is  in  default,  said  penalty  to  be  recovered  for 
the  use  of  the  United  States  in  an  appropriate  suit  brought  in  the  name  of  the 
United  States  in  the  circuit  court. 


You  do  not  approve  of  that,  of  making  the  agent  responsible  for  the 
penalty  of  $10,000  ^ 

Mr.  Bird.  Ceitainly  not. 

Mr.  Richardson.  When  a  man  goes  to  an  agent  and  wants  to  get 
as  cheap  rates  as  he  possibly  can,  the  agent  is  not  supposed  to 
know  all  the  workings  of  the  road,  of  the  head  men  on  the  railroad, 
and  when  this  man  comes  to  him  and  asks  him  for  a  lower  rate,  he 
lets  him  have  it.  It  would  not  be  just  and  fair  to  put  a  penalty  of 
$10,000  on  that  agents 

Mr.  Bird.  Or  any  other  penalty,  1  think. 

Mr.  Richardson.  The  penalty  ought  to  be  imposed  upon  the  cor- 
poration. 

Mr.  Bird.  Mr.  Chairman  and  gentlemen,  I  have  been  connected  with 
the  railway  service  since  the  close  of  the  civil  war  continuously,  from 
the  position  of  night  watchman  or  freight  handler  to  my  present  occu- 
pation, and  I  have  yet  to  know  of  the  first  case  where  an  officer,  no 
matter  what  his  rank,  or  an  agent  of  any  company,  has  knowingly  gone 
contrary  to  the  orders  of  his  corpomtion;  and  it  seems  to  me  that  it 
is  hardly  just  to  punish  one  whose  official  existence,  whose  livelihood 
is  at  issue,  and  who  must  act  in  obedience  to  the  orders  or  the  wishes 
of  his  employer,  when  he  can  not  be  a  beneficiary  in  any  sense  of  the 
word.  1  think  it  is  right  that  the  rule  should  be  that  those  who  are 
benefited  by  an  oflfense  snould  be  punished,  and  those  only. 

Mr.  Richardson.  There  is  another  paragraph  here: 

Every  carrier,  every  lessee,  trustee,  receiver,  officer,  agent,  or  representative  of  a 
carrier  who  knowingly  violates  any  provision  of  this  act,  or  fails  to  perform  any 
requirement  thereof,  for  which  no  j  enalty  is  otherwise  expressly  provided,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  subject  to  a 
tine  of  not  less  than  one  thousand  dollars  nor  more  than  live  thousand  dollars  for 
each  offense. 

Mr.  Bird.  Are  j'ou  reading  from  the  Corliss  bill? 
Mr.  Richardson.  Yes,  sir;  that  is  the  only  one  we  have  here. 
Mr.  Bird.  I  have  not  been  able  to  read  and  study  that  carefully  so 
as  to  familiarize  myself  with  all  its  provisions.     1  am  only  speaking 
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of  the  general  understanding,  of  the  general  purport  and  effect  of  the 
bill,  ana  I  am  quite  confirmed  in  my  opinion  as  to  the  manner  in  which 
the  penalty  should  be  imposed  and  of  the  effect  of  attaching  the 
penalt)'',  so  far  as  the  carrier  is  concerned,  to  the  corporation  itself, 
in  the  first  place,  the  corporations  themselves  would  be  the  strongest 
power  in  support  of  such  a  provision  as  I  have  spoken  of.  It  would 
not  permit  its  agents  to  maike  the  treasury  of  the  company  liable  to 
such  heavy  penalties,  and  if  an  officer  or  agent  carelessly  or  otherwise 
subjected  it  to  that  loss,  it  would  end  his  official  connection  with  that 
company.  A  company  will  not  employ  people  who  subject  it  to  such 
losses. 

Mr.  Richardson.  Do  you  not  think  that  if  that  agent  is  made  liable 
to  the  penalty  that  the  man  who  goes  and  gets  the  benefit  of  a  reduced 
rate  from  him,  the  shipper,  should  also  be  liable  to  a  penalty  ? 

Mr.  Bird.  I  think  that  in  any  event  the  man  who  benefits  by  crime 
should  suffer  the  penalty. 

Mr.  Richardson.  Would  not  that  be  very  di-astic  and  severe? 
Should  not  the  penalty  be  put  upon  the  carrier  and  not  upon  the 
shipper? 

Mr.  Bird.  I  am  not  so  sure  about  the  shipper,  and  it  may  be  that 
if  the  shipper  was  exempt  it  would  be  easier  to  convict  the  corpora- 
tion, or  to  enforce  measures  of  prevention.  I  am  not  prepared  to 
argue  the  point  as  to  the  propnety  of  punishing  the  shipper  who 
benefits  by  a  violation  of  law 

Mr.  Richardson.  An  illustration  has  been  used  here  before  this 
committee,  and  I  will  repeat  it  to  you.  Suppose  that  1  should  go  to 
the  agent  of  a  railroad  and  have  goods  shipped  to  a  certain  point,  and 
a  rebate  or  drawback  were  to  come  back  to  me,  and  I  were  to  receive 
it  after  the  shipment;  would  not  that  under  this  law  make  me  guilty, 
although  I  might  not  have  known  a  thing  about  it  when  I  did  it,  and 
the  agent  migbt  not  know  a  thing  about  it?  Would  I  not  be  an  acces- 
sory after  the  fact,  if  nothing  else? 

Mr.  Bird.  I  have  never  supposed  that  in  that  case  the  shipper 
could  be  made  responsible.  I  nave  believed  that  the  shipper  ana  the 
public  and  everyone  is  supposed  to  know  the  law  in  regard  to  the 
prohibition  of  a  certain  act,  but  I  have  never  taken  it  for  granted  that 
every  shipper  should  know  every  rate  in  the  country  and  be  able  to 
tell  at  sight  if  he  was  violating  the  law. 

I  have  never  supposed  that  anyone  was  guiltv  except  for  criminally 
violating  the  law.  It  is  supposed  that  a  man  should  know  when  a  rate 
is  published,  if  it  is  well  and  duly  published.  I  myself,  in  my  posi- 
tion, would  not  undertake  to  quote  a  rate  one  time  out  of  a  hundred, 
and  it  would  take  me  a  long  time,  even  in  my  own  office,  to  know  what 
a  rate  is.  I  do  not  know.  But  there  are  men  who  are  experts,  and 
can  tell  in  a  moment;  it  is  their  business  to  do  that.  And  I  have  never 
supposed  that  a  man  receiving  an  unlawful  rate  unknowingly  should 
be  deemed  guilty  or  punished. 

Mr.  Richardson.  The  point  with  me  is  that  it  strikes  me  at  present, 
from  what  1  have  been  reading  here,  that  the  remedy  to  be  applied, 
and  the  penalty  to  be  applied  is  against  the  corporation  and  no  one 
else.  If  that  can  not  stop  it,  if  that  can  not  stop  the  very  system  you 
^ay  you  do  not  indorse,  the  payment  of  rebates,  if  that  is  a  private 
offense,  and  secret,  there  is  nothing  else,  it  seems  to  me,  which  can 
stop  it  in  the  power  of  the  law.     You  can  not  take  a  little  agent  and 
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punish  him,  or  a  shipper  and  punish  him.  I  understood  from  you 
that  your  disposition  was  to  believe  that  the  penalt)'  should  be  aimed 
at  the  corporation. 

Mr.  Bird.  1  am  quite  clear  in  my  opinion  that  the  penalty  should  be 
removed  from  the  employee,  and  snould  be  levied  a^inst  tne  corpora- 
tion. I  am  not  clear  in  my  mind  as  to  the  expediency  of  removing- 
the  penalty  from  the  shipper,  who  receives  a  benefit  from  a  crime 
whicn  he  proposes  and  aias  and  abets.  That,  1  think,  is  a  question  of 
policy  or  expediency.  The  main  object  to  be  acquired  is  to  find  some 
means  by  which  the  practice  itself  can  be  stopped.  Now,  it  is  essen- 
tial, in  my  judgment,  that  the  fine  and  penalty  be  taken  from  the 
official,  the  agent,  or  employe  of  the  railway  company  and  levied 
directly  upon  the  treasury  of  the  company  or  the  corporation  itself. 
That  much  I  am  clear  upon. 

Mr.  Richardson.  The  trouble  that  I  have  individually  on  that  matter 
is,  I  do  not  see  why  a  citizen  should  be  prohibited  from  going  to  a 
railroad  and  making  the  very  best  terms  that  he  can  with  it  about  the 
shipment  of  his  goods.  We  all  do  that.  But  now  the  only  way  that 
you  can  provide  against  that  weakness  upon  the  part  of  the  railroad  is 
by  putting  a  penalty  upon  it,  and  the  shipper  should  not  get  the  benefit 
of  it. 

Mr.  Bird.  But  if  it  is  legitimate  under  the  circumstances  for  an 
individual  shipper  to  shop  around  and  get  the  best  rate  that  he  can 
from  a  carrier,  the  carrier  claiming  to  be  a  public  servant  and  per- 
forming a  public  service,  why  is  it  not  legitimate  for  the  carrier  itself 
to  shop  around  and  get  business  on  the  best  terms  that  it  can  get  it? 

Mr.  Richardson.  Because  there  is  a  difference  between  the  common 
carrier  and  the  shipper  for  this  reason:  That  the  common  carrier  per- 
foiins  governmental  functions,  quasi  at  least. 

Mr.  Bird.  It  is  either  a  crime  or  it  is  not;  and,  if  it  is  a  crime  those 
accessory  to  it,  instigating  it,  or  benefiting  by  it  should  be  properl}'' 
punished. 

The  Chairman.  Probably  it  might  be  that  the  coi-poration,  which 
has  no  soul,  should  be  required  to  exhibit  the  higher  degree  of  morality. 

Mr.  Bird.  Possibly.  But  the  crying  evil  is  there,  and  means  ought 
to  be  devised  to  stop  it,  and  I  believe  one  of  the  most  eft'ectual  remedies 
is  to  take  the  penalty  off  of  the  agents,  the  servants,  and  put  it  upon 
the  master;  that  the  master  himself,  who,  it  is  claimed,  is  the  all-per- 
vading power  through  the  land,  shall  be  arrayed  against  the  crying 
evil,  snail  use  its  force,  all  its  energy,  to  stop  it,  to  ^iveto  the  Govern- 
ment an  anny  of  100,000  or  200,000  trained  men  who  are  vitally  inter- 
ested in  bringing  the  guilty  to  justice. 

Mr.  Richardson,  rut  it  in  the  hands  of  the  agent  to  give  the  ship- 

Eer  opportunity  to  come  in  and  ask  for  these  rates,  and  that  gives 
im  an  advantage  over  the  shipper.     I  am  disposed  to  exempt  them 
both  from  punishment,  and  put  it  all  on  the  railroad. 

Mr.  Bird.  I  am  not  prepared,  and  I  do  not  think  I  am  competent, 
to  discuss  that,  because  in  a  large  degree  it  must  be  a  matter  of 
expediency,  or  of  the  surest  means  of  getting  the  proof  that  you  want. 
Is  there  anything  further  on  that? 
Mr  Richardson.  Nothing  further. 

Mr.  Bird.  Now,  aside  from  this  admittedly  great  evil — crime,  if 
3^ou  please — of  secret  rates,  the  principal  reason  urged  for  the  bill  is 
the  fact  of  these  combinations,  so-called  consolidations,  which  it  ia 
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alleged  will  ultimately  result  in  the  disappearance  of  competition.  1 
am  rather  surprised,  that  fact  being  proved,  at  having  the  proponents 
of  the  measure  press  that  point  so  strenuously,  when  I  look  at  the 
measures  which  are  proposed.  Aside  from  the  secret  preferences,  it 
is  a  well-known  fact,  and  admitted,  I  think,  and  urged  here  before 
you,  that  the  great  burden  of  complaint  under  the  interstate  act  arises 
from  unjust  or  excessive  differentials;  that  is  to  say,  that  rates  are 
relatively  unjust — rates  that  may  in  and  of  themselves  be  just  and  fair 
become  unjust  and  unfair  when  compared  with  other  rates.  The  con- 
tentions with  which  we  have  been  confronted  during  the  past  fifteen 
or  sixteen  years,  or  during  the  whole  history  of  this  law,  have  been 
between  communities. 

If  you  please  I  want  to  refer  again  to  the  Milwaukee  Chamber  of 
Commerce  wheat-rate  case  as  illustrating  the  inconsistency  of  the 
views  which  have  been  advanced  in  favor  of  placing  unusual  power  in 
the  hands  of  the  Commission  as  to  the  making  of  rates.  Please  bear 
in  mind  that  the  relative  differences  constitute  the  base  of  a  very  large 
proportion,  1  should  say  more  than  three-fourths,  of  the  complaints 
which  have  come  before  the  Commission  officially.  Now,  we  will  say 
that  the  rate  on  wheat  from  Pipestone,  Minn.,  to  Minneapolis,  which 
was  complained  of,  was  10  cents  per  100  pounds,  and  that  the  rate  to 
Milwaukee  from  the  same  place  was  17i  cents;  that  made  a  differential 
of  7i  cents  in  favor  of  Minneapolis.  The  Milwaukee  Chamber  of  Com- 
merce contended  that  the  7i  cents  differential  was  excessive;  that  it 
resulted  in  diveiling  an  undue  proportion  of  the  traffic  to  Minneapolis. 
Minneapolis  responded  (and  it  had  the  same  right  that  Milwaukee  nad), 
and  said  that  the  differential  was  fair;  that  it  was  the  unusual  energy  and 
the  great  combination  of  milling  facilities  and  its  location  which  gave  it 
an  advantage,  and  they  said,  ''We  are  entitled  to  the  benefit  of  our 
location." 

This  bill  provides  that  in  all  controversies  where  the  differential  is 
at  issue,  where  the  rivalry  is  between  two  communities,  that  the 
Commissioners  shall  have  power  over  the  minimum  rate,  and  can  pro- 
hibit and  prevent  reductions.  If  that  was  not  provided,  please  under- 
stand that  the  Commission  could  not  regulate  or  enforce  the  differen- 
tial according  to  its  judgment,  and  there  is  no  power,  no  body,  judi- 
cial or  otherwise,  that  can  regulate  a  differential  unless  it  shall  nave 
absolute  power  over  the  minimum  rate,  because  it  might  say,  ''The 
Milwaukee  differential  of  7i  cents  is  2i  cents  in  excess  of  what  it 
ought  to  be."  Now,  how  should  that  be  adjusted?  It  is  patent  that 
it  could  not  be  brought  about  by  the  advance  of  2i  cents  to  Minneap- 
olis. There  is  no  tribunal  that  would  dare  say,  "Advance  your  rates 
to  Minneapolis."  It  would  be  contrary  to  public  policy  aomittedly. 
Therefore  the  rate  to  Milwaukee  must  be  reduced  2i  cents,  so  as  to 
leave  the  differential  to  Milwaukee  only  5  cents. 

Now,  here  are  a  number  of  railroads  concerned  solely  between  the 
wheat  belt  and  Minneapolis,  and  they  say  justly: 

There  is  one  thing  which  is  worse  than  low  rates,  and  that  is  no  businees,  and 
while  10  cents  per  1^  pounds  is  a  reasonable  rate  per  se  and  as  snch  stands  unchal- 
lenged, and  as  such  does  not  yield  an  undue  tribute  to  the  carrier,  circumstances 
arise  and  may  arise  in  which  a  7i-cent  rate  will  be  reasonable^and  that  carrier  says, 
"If  I  do  not  reduce  this  10-cent  rate  I  lose  the  business,"  and  it  reduces  it  2}  cents. 

The  whole  wheat  belt  of  the  Northwest  in  such  an  event  would  be 
the  beneficiary.    The  people  who  would  suffer  by  that  movement 


INTERSTATE-COMMEBCE    LAW.  387 

would  be  a  few  people,  comparatively,  in  Milwaukee.  Is  it  for  the  com- 
mon good ;  is  it  good  public  policy  to  deprive  the  country  of  that  strong- 
est element  of  competition?  tlease  bear  in  mind  that  the  strong 
reason  ur^ed  in  favor  of  the  giving  to  the  Commission  of  this  unusual 
power  is  that  competition  must  continue,  and  there  is  no  other  way  to 
continue  it;  and  the  very  measures  thev  propose  are  measures  that 
will  throttle  it  more  than  anything  that  has  ever  occurred  or  is  likely 
to  occur.  It  is  not  a  strange  case,  or  an  immaginary  thing.  I  have 
seen  it  worked  out  year  after  year,  and  I  know  that  I  speak  within 
reasonable  limits.  We  cite  to  vou  another  practical  instance.  The 
rates  from  Chicago  and  Milwaukee  to  the  Northwest  are  upon  the 
same  basis,  say,  to  St.  Paul.  There  is  a  difference  of  85  miles  in  the 
haul,  but  the  location  of  the  various  lines  of  transportation  by  rail,, 
and  partly  by  rail  and  partly  by  water,  make  it  necessarv  that  the 
rates  from  Chicago  and  Milwaukee  to  St.  Paul  and  Omaha,  and  all 
the  river  points  and  the  Pacific  coast,  should  be  the  same.  Those  are 
just  reasons  and  never  have  been  brought  into  question. 

The  Chairman.  Will  you  state  some  of  those  reasons?  Some  of  the 
conunittee  perhaps  do  not  realize  them. 

Mr.  Bird.  Kates  from  New  York,  Atlantic  Seaboard,  and  Eastern 
Trunk  Line  territory  to  Milwaukee  via  all  rail  routes  and  rail-and-lake 
routes  are  the  same  as  to  Chicago.  The  all-rail  rates  from  New  York 
via  Chicago  to  Milwaukee  are  the  same  as  to  Chicago,  because  lines 
east  of  the  east  shore  of  Lake  Michigan  run  their  cars  through  to  the 
east  shore,  all  rail,  and  thence  via  car  ferryboats,  without  breaking 
the  bulk,  to  Milwaukee,  the  distance  via  such  routes  being  no  greater 
than  to  Chicago,  so  that  rates  to  the  two  cities  are  the  same,  ana  this  is 
true  as  to  rail-and-lake  business  in  connection  with  car  ferries  to  Mani- 
towoc, Wis. ,  and  it  is  substantially  true  as  to  the  same  class  of  trans- 
portation to  Marinette,  Wis.,  and  Menominee,  Mich.  Further,  it  is 
true  as  to  break-bulk  business,  lake  and  rail,  to  Green  Bay.  This  being 
the  case,  it  is  necessary,  in  order  to  preserve  equality  oi  through  rates 
via  the  various  routes,  to  apply  the  same  rates  from  Milwaukee  to  St. 
Paul  and  to  Missouri  River  points  as  are  made  from  Chicago  to  the 
same  points,  even  though  the  haul  from  Milwaukee  westwardly  is  in 
some  cases  greater  and  m  some  cases  less  than  the  haul  from  Chicago. 

It  is  the  only  possible  way  to  equalize  through  rates  and  prevent 
discrimination. 

Now,  St.  Louis  is  a  strong  rival  of  Chicago  and  Milwaukee.  It  is 
nearly  twice  as  far  by  rail  from  Minneapolis  or  St.  Paul  to  St.  Louis 
as  from  Milwaukee.  A  controversy  commenced  as  far  back  as  the 
late  seventies  as  to  what  rates  should  be  made  from  St.  Louis  on  the 
one  end  and  Chicago  and  Milwaukee  on  the  other.  A  railroad-rate 
war  ensued  that  cost  many  thousands  of  dollars,  and  still  the  question 
was  not  settled,  and  it  was  finally  compromised,  and  a  differential  of  5 
per  cent  was  agreed  upon  ten  or  twelve  years  ago,  I  think.  On  low- 
grade  freight  a  difference  of  less  than  1  cent  per  100  pounds  was  the 
result,  and  that  is  very  aggravating  to  the  people  interested  in  ship- 
ment from  Milwaukee  to  St.  Paul. 

Now,  who  shall  say  that  a  board  shall  be  clothed  with  power  to  say 
that  the  rate  from  St.  Louis  to  St.  Paul  shall  not  be  less  toan  so  much? 
The  pending  measures  are  intended  to  make  it  possible  to  institute  a 
definite  rate  which  niust  stand  for  two  years  no  matter  what  happens, 
and  no  measures  ever  proposed  could  more  effectively  prevent  com- 
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petition.  1  could  occupy  your  time  indefinitely  citing  you  practical 
cases  of  this  kind.  What  the  railway  company  may  want  in  defense 
of  its  own  property  and  what  mav  be  reasonable  to-day,  and  what  it 
may  need  and  fin3  justification  for  to-morrow,  is  guite  a  different 
thing.  We  are  subject  to  all  the  changes  of  condition  and  circum- 
stances that  all  other  people  are.  But  the  fact  remains  that  the 
remedy  which  is  proposed  as  a  guard  against  the  disappearance  of 
competition  is  the  remedy  that  does  not  permit  competition. 

There  are  two  or  three  items  that  have  been  elaboitited  upon  before 
this  committee  which  I  wish  to  touch  upon.  The  cases  which  have 
been  referred  to  have  also  been  very  strenuously  urged  as  reasons  for 
the  adoption  of  a  measure  which  we  consider  unique  and  unusual. 
.  There  has  been  great  controversy  and  contention  and  bitterness  in 
some  cases  because  of  the  difference  between  the  rate  on  wheat  and 
the  rate  on  flour.  Of  course  the  subject  is  introduced  always  and 
pushed  by  the  miller  or  his  representative.  Before  explaining  or 
attempting  to  explain  why  these  differences  exist,  and  may  possibly 
exist  nereafter,  I  wish  to  announce  plainly  my  own  view  on  the  sub- 
ject as  to  expediency  and  good  policy,  the  same  as  I  have  heretofore 
announced  it  under  oath  in  examinations  by  the  Interstate  Commerce 
Commission.  I  believe,  and  have  always  believed,  in  the  general 
policy  of  promotion  of  the  industries  of  the  United  States.  The  same 
line  of  reasoning  leads  me  to  prefer  that  the  rates  on  wheat  and  flour 
shallbe  such  as  to  encourage  the  manufacturing  of  the  wheat  into 
flour  by  the  citizens  of  this  country.  It  makes  other  business;  it 
enlarges  our  traflBc;  it  builds  up  communities;  it  does  all  of  those 
things  which  a  railway  coiporation  wants  done  upon  its  own  lines, 
and  what  may  be  true  in  regard  to  this  subject  as  to  the  farm  sup- 
plies is  very  likely  true  as  to  every  road  in  the  land.  It  is  to  the 
advantage  of  the  St.  Paul  Company  that  Minneapolis,  the  greatest 
milling  center  in  the  United  States,  should  prosper. 

We  carry  from  50  to  100  carloads  of  flour  out  of  that  city  every 
day  in  the  year,  almost,  certainly  during  the  busy  season  even  more 
than  that,  and  we  carry  the  raw  materials  of  the  business,  and  all  the 
supplies  that  go  into  the  business;  and  more  than  that,  we  carry  the 
people  and  the  supplies  for  the  people  who  are  engaged  in  the  busi- 
ness, which  is  a  greater  item  of  traffic.  And  so  I  want  to  make  my 
opinion  and  judgment  in  the  case  well  known,  because  there  are  valid 
reasons  why  the  rate  on  wheat  may  be  lower  than  on  flour,  and  I  want  to 
say  that  they  are  influences  which  the  railway  companies  can  not  resist. 
Possibly  they  may  for  a  time,  possibly  in  an  emergency,  but  not 
wholly,  nor  for  all  time.  In  the  first  place,  the  character  of  railroad 
equipment  has  changed  rapidly  within  tne  last  five  years.  The  changes 
have  been  made  in  the  West,  apparently,  much  later  than  they  have 
among  the  trunk  lines  of  the  East. 

The  capacity  of  the  freight  cars  has  been  quadrupled,  to  state  it 
moderately.  There  are  many  cai's — all  the  new  cars — that  carry  80,000 
or  100,000  pounds.  When  I  commenced  my  career  as  a  railway 
employee,  18,000  pounds  was  the  maximum  carload  between  the  Middle 
West  and  New  xork.  The  tracks,  the  grades,  the  rails,  everything 
pertaining  to  the  movement  of  freight  has  also  improved  in  quality,  so 
that  a  much  heavier  load  can  be  put  into  a  car  to-day  than  formerly. 
With  some  exceptions,  to  which  I  will  refer,  it  is  not  customary,  it  is 
not  convenient;  and  many  times  it  is  not  possible,  to  load  a  car  as 
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heavily  with  flour  as  with  wheat.  The  cars  are  made  to  earn  much 
more  money  with  wheat  than  with  flour. 

Mr.  Fletcher.  Does  that  apply  to  the  export  flour? 

Mr.  Bird.  I  want  to  make  that  exception  in  a  moment,  Mr.  Fletcher. 

Mr.  Fletcher.  Very  well. 

Mr.  Bird.  The  great  exception  to  this  rule  is  in  the  great  milling 
centers  where  there  is  a  considerable  proportion,  perhaps  40  per  cent, 
1  am  not  sure  now,  of  the  freight  which  is  export.  It  is  loaded  in 
double  bags,  and  by  proper  care  and  attention  on  the  part  of  the  ship- 

f)ers  the  cars  are  loaded  very  nearlv  to  their  capacity.  In  fact,  in  the 
arge  centers  an  arrangement  could,  be  made  with  the  millers,  I  think, 
where  they  should  loaa  to  a  certain  stated  capacity  or  pay  for  it  any 
way  provided  the  rate  on  wheat  were  made  no  lower.  That  is  one 
side  of  the  question.  That  is  the  practical  side;  not  sufficient,  possibly, 
in  all  respects  to  justify  what  has  been  done. 

Now,  take  Minneapolis  as  an  illustrative  point,  and  it  is  a  very  fair 
illustration,  because  it  is  a  very  large  wheat  market,  and  it  is  one  of 
the  largest  if  not  the  largest  milling  point  in  the  country.  It  is  150 
miles  from  Minneapolis  to  Duluth.  The  entire  line  is  within  the 
State  of  Minnesota.  The  rates  that  are  made  in  that  State  are  made 
without  reference  to  the  interstate  act,  and  the  lines  which  extend 
between  those  points  do  what  they  please  provided  they  do  not  trans- 
gress the  State  law. 

Duluth  is  equipped  bountifully  with  elevators  and  every  facility  for 
handling  grain  from  the  cars  to  the  elevators  and  from  the  elevators 
into  the  vessels.  I  have  known  year  after  year,  at  certain  seasons,  rate 
of  2  cents  per  hundredweight  Minneapolis  to  Duluth.  Now,  *a  very 
moderate  rail  rate  from  Minneapolis  to  Chicago  is  10  cents;  nominally 
12i^  cents — locally,  I  mean.  Wnen  the  gmin  gets  to  Duluth  it  goes  by 
water  to  Buffalo.  The  carrier  may  do  what  he  pleases  there;  it  is 
nobody's  business  except  that  of  the  shipper  and  the  carrier,  and 
nobody  can  regulate  that  class  of  transportation,  and  it  can  go  into 
an  elevator  and  go  by  rail  from  Buffalo  to  New  York,  wholly  in  the 
State  of  New  York,  and  who  shall  say  what  that  i-ate  shall  be  there? 
Or  it  may  go  by  canal  from  Buffalo  to  New  York,  and  then  who  shall 
say  what  tne  rate  shall  be?  This  is  not  a  trumped-up  case,  as  the 
gentleman  from  Minnesota  knows.  This  happens  every  year.  He  has 
*  known  it  to  his  sorrow  many  times. 

Now,  transportation  on  Lake  Superior  and  on  the  great  chain  of 
lakes  has  increased  in  facility,  in  its  advantages,  in  its  power  to  move 
freight  cheaply,  in  a  greater  ratio  of  improvement  than  has  been  made 
in  the  methods  of  transportation  by  rail.  Why?  Because  the  Gov- 
ernment has  expended  its  millions  in  the  improvement  of  the  water- 
ways, in  the  enlargement  of  canals  and  building  of  locks  and  dams,  and 
in  every  conceivaole  way,  which  all  redound  to  the  benefit  of  lake 
transportation,  and  tend  to  reduce  the  cost  of  lake  transportation  for 
the  benefit  of  the  people  at  large  and  of  the  producer  and  the  con- 
sumer. And  we  have  every  year,  every  season,  a  large  amount  of 
wheat  which  is  moved  in  that  way.  You  can  move  wheat  from  Minne- 
apolis to  Buffalo  cheaper  than  a  fair  rate  from  Minneapolis  to  Chicago. 

Now,  it  is  proper  at  certain  seasons  for  the  railroads  to  carry  freight 
at  comparatively  low  rates,  and  the  decisions  we  have  had  upon  tnat 
point  convince  us  that  it  is  expedient  for  us  to  make  an  unusually  low 
rate,  provided  the  rate  is  sufficient  to  meet  the  cost  of  that  partvcvsXs^. 
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tmflSc,  and  leave  even  a  fraction  of  profit  for  the  maintenance  of  the 
property.  I  believe  that  is  a  proper  policy.  It  has  been  justified  by 
the  Commission,  by  Judge  Cooley,  and  the  courts  repeatedly. 

Now,  who  shall  say  what  we  ought  to  do,  not  as  a  matter  of  policy, 
if  you  please,  but  applied  to  Minneapolis  in  this  case,  who  may  be 
injured.  What  shall  be  done?  There  may  be  200  or  500  cars  that  go 
east  to  be  loaded  west-bound.  Empty  cars  must  go  to  Chicago  and 
Milwaukee  in  that  season  simply  because  the  wheat  comes  to  Slinne- 
apolis. 

Mr.  Fletcher.  Let  me  ask  vou  whether  it  is  not  a  fact  that  the 
great  milling  industry  of  Minneapolis  has  probably  advanced  to 
the  producer  of  wheat  an  advantage  of  2  to  5  cents  a  bushel  for  the 
last  fifteen  years? 

Ah".  Bird.  I  have  been  connected  with  the  St.  Paul  road  for  twenty 
years,  and  I  find  this  fact,  that  the  St.  Paul  lines  extended  into  the 
wheat  belt  have  been  successful,  and  have  been  built  up  because  the 
prices  paid  by  the  Minneapolis  millers  for  wheat  have  been  higher  than 
could  be  got,  relativel}^  in  other  markets. 

Mr.  Fletcher.  I  know  that  for  the  last  five  years  that  I  was  in  the 
milling  business,  up  to  a  few  years  ago,  the  average  price  of  wheat  in 
Minneapolis  was  above  the  regular  market  5  to  7  cents.  That  is 
because  we  receive  a  better  profit  on  our  milling  industries  than  we 
are  receiving  now. 

Mr.  Bird.  Yes,  sir. 

Mr.  Fletcher.  Now,  is  it  not  worth  while  to  the  producer  of  wheat 
to  throw  protection  around  such  facilities  as  make  for  the  building 
up  and  fostering  of  an  industry  like  that,  which  is  beneficial  to  the 
producer? 

Mr.  Bird.  It  needs  no  argument  to  me  in  support  of  that  measure. 
I  am  only  trying  to  show  you  what  gives  rise  to  the  conditions  com- 
plained of  in  this  respect.  1  am  unvarying  in  my  support  of  the 
position  that  you  advance.  I  only  want  to  show  to  this  committee, 
and  to  you,  perhaps,  some  of  the  facts  which  must  have  come  to  your 
attention,  some  of  the  difficulties  that  are  in  the  way  and  that  cause 
those  differences,  which  exist  and  hurt  the  people,  and  that  there 
should  not  be  a  law  passed  here  which  is  unjust  to  the  carrier  and 
which  in  itself  can  not  meet  the  matter  complained  of.  The  Govern- 
ment provides  waterways,  it  encourages  all  these  things  which  are 
supposed  to  tend  to  the  benefit  of  the  people,  and  so,  as  I  said,  there 
are  times  when  some  railroad  is  justified  m  carrying  wheat  at  a  low 
price. 

Take  the  line  from  Minneapolis  to  Lake  Superior.  At  certain  seasons 
of  the  year  there  are  large  quantities  of  coal  coming  down  from  the 
lakes.  The  cars  would  go  back  empty  but  for  a  concession  in  the  wheat 
rate,  but  we  can  not  regulate  that;  it  is  local  State  business.  The  Inter- 
state Commerce  Commission  can  not  touch  it.  There  can  be  no  action 
brought  under  the  interstate-commerce  law.  because  it  is  a  purely 
Minnesota  question. 

Mr.  Fletcher.  Before  you  leave  that  point,  I  want  to  ask  you  are 
not  all  of  the  conditions  that  have  surrounded  the  milling  industry  of 
Minneapolis  (that  1  speak  of  especially  because  that  is  the  largest 
milling  center  of  the  world,  handling  78,000,000  bushels  of  wheat  in 
the  last  year)  and  all  the  conditions  that  surround  this  manufacture  of 
flour,  including  this  discrimination  that  was  made  of  2  cents  a  hundred 
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between  export  flour  and  domestic  flour — I  do  not  speak  of  it  locally, 
but  of  the  export  flour  and  the  export  grain — a  discrimination  which 
it  is  hard  for  us  to  contend  with  and  keeps  uj)  the  price  of  wheat  to  a 
higher  level  than  it  would  be  if  that  milling  industry  was  wiped  out? 
Are  not  these  things,  this  discrimination  in  the  flour  rate  and  also  this 
other  rnatter  which  has  been  before  this  committee  of  the  rate  on  ship- 
ments to  London  and  the  dock  charges  there,  affecting  the  milling 
industries  of  the  Northwest  and,  in  fact,  every  industry  in  the  United 
States  ? 

Mr.  Bird.  I  thoroughly  believe  that  the  wiping  out  of  the  milling 
industry  of  Minneapolis  would  have  a  disastrous  effect  upon  the  James 
River  Valley  and  a  disastrous  effect  upon  the  railroads  that  run  the 
wheat  into  Minneapolis.  That  is  true,  and  whenever  any  disaster  has 
befallen  the  milling  industry  we  have  felt  it  keenl3\  But  these  low 
channels  of  transportation  exist,  by  encouragement  from  the  Govern- 
ment largely,  and  the  rate  is  given  and  the  wheat  moves.  What 
injury  is  mflicted  on  the  milling  industry  by  the  railways  if  they  make 
a  rate  to  move  some  of  the  wheat  and  do  not  make  a  rate  lower  than  is 
ali'ead}^  in  existence?  1  think  that  feature  of  the  case  was  taken  into 
consideration  bv  the  Commission  at  the  time.  I  am  not  justified  in 
calling  in  question  the  decision  of  the  Commission  in  that  respect,  but 
it  is  true,  1  think,  that  it  is  to  the  interests  of  the  railroads  at  Minne- 
apolis to  have  the  wheat  milled  at  Minneapolis,  and  any  rule  or  regu- 
lation or  order  of  the  Commission  or  any  other  order  which  creates 
the  contrary  effect,  is  a  direct  injury  to  the  railway  interests. 

Mr.  Fletcher.  Would  not  this  apply  with  like  force  to  the  grain 
raiser? 

Mr.  Bird.  If  the  industry  is  removed  from  Minneapolis,  the  grain 
raiser  of  the  Northwest  will  suffer.  But  that  which  threatens  the  mill- 
ing interests  exists  without  any  reference  to  the  railway  companies. 

That  is  a  point  I  want  to  make,  and  I  want  to  make  it  in  reference 
to  repeated  urgent  arguments  of  the  gentlemen  from  Milwaukee — the 
various  gentlemen  who  dwelt  upon  that  evil,  that  it  is  not  the  act  of  the 
carrier.  They  are  not  responsible  for  the  condition,  the  proposed 
remedy  for  which  is  this  unusual  measure. 

Only  a  few  words  more,  if  you  please.  There  are  many  difficulties 
and  complications  that  go  to  make  up  the  railway  problem.  Kailway 
transportation  has  been  admittedly  a  matter  of  evolution  for  many 
years  past. 

There  have  been  many  improvements,  and  in  spite  of  the  flagrant 
abuses  that  have  attached  to  the  system,  it  is  true,  and  beyond  perad- 
venture  or  doubt,  that  conditions  between  the  railway  people  ana  their 
constituents,  the  shippers,  have  been  greatly  improved.  The  passage 
of  the  interstate-commerce  act  originally,  and  the  amendments  which 
soon  followed,  was  experimental.  Legislation,  as  has  been  stated  here 
by  members  of  this  committee,  should  be  a  matter  of  evolution,  and 
not  a  matter  of  revolution.  It  seems  to  me  to  be  exceedingly  unwise 
and  impolitic  to  undertake  at  one  swoop  here  to  regulate  tne  whole 
business.     It  is  an  enormous  business,  and  is  full  of  ramifications. 

One  of  the  greatest  aids  to  advancement  is  railway  energ}^,  railwav 
efforts  to  develop  the  country,  and  there  are  thousands  and  thousands 
of  instances  where  new  industries  are  being  constructed,  machine  shops, 
elevators,  mills,  where  it  is  a  universal  rule  to  make  concessions  in  the 
rates — not  secretly,  but  everybody  knows  it — and  never  to  charge  more 
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than  60  per  cent  on  machinery  and  other  material  for  the  establishment 
of  manufacturing  institutions,  as  the  result  of  which  policy  one  can  see 
a  great  change  in  passing  over  the  various  roads. 

Now,  such  a  proceeding  is  unlawful  under  this  act.  It  may  be  that 
by  inference  it  would  be  deemed  unlawful  under  the  existing  act;  but 
under  the  proposed  law  it  is  absolutely  a  crime  to  accept  a  rate  that 
has  not  been  made  public,  and  these  rates  are  necessarily  made  from 
day  to  day,  according  to  circumstances.  There  is  no  iron-clad  rule,  but 
people  understand  that  the  road  is  ready  to  assist  in  developing  the 
resources  of  the  country  everywhere;  but  they  are  not  published  rates, 
and  it  is  almost  impossible,  it  is  not  within  the  bounds  of  possibility, 
to  construct  a  tariff  that  will  meet  the  requirements.  Shall  that  be 
stopped?  The  Commission  is  to  be  clothed  with  power  to  make  rates, 
to  ask  that  the  railroad  companies  make  the  rates  first,  that  they  shall 
make  the  initial  movement  in  that,  but  that  ultimately  in  every  case 
of  complaint  the  Commission  shall  make  the  rate. 

I  have  had  quite  extended  experience  in  dealing  with  these  com- 
plaints. The  Commission  must  be  consistent.  If  it  makes  a  decision 
to-day,  it  must  make  one  to-morrow  that  is  in  harmony  with  it,  and 
there  must  be  a  logical  sequence  from  each  decision  to  the  next. 
The  theory  which  must  pervade  all  such  transactions  is  that  each  local- 
ity must  have  the  benefit  of  its  location;  that  there  must  not  be  taken 
away  from  one  town  the  benefit  of  its  nearness  to  the  consumption 
point.  The  law  says  that  rates  must  be  relatively  just;  that  there 
shall  not  be  discrimination  between  communities. 

The  only  proceeding  that  could  be  taken  in  effoils  to  comply  with 
this  provision  of  the  law,  which  is  an  essential  one  is  to  adopt  a  rule 
whicn  will  leave  carriers  invulnerable  against  complaints. 

They  must  be  consistent,  and  there  is  but  one  way  to  do  it;  that  is 
to  take  the  lowest  graded  distance  tariff  in  the  district  and  measure 
off  the  rate  according  to  the  distance  and  say  that  is  to  be  the  rate. 
If  all  the  railroads  belonged  to  one  coi*poration  and  there  was  one 
traffic  manager,  there  is  but  one  thing  he  could  do,  viz:  Take  the  short 
line  between  any  two  points  and  apply  it.  In  such  a  case  no  man 
could  sustain  a  complaint  of  discrimination. 

If  I  had  the  time,  or  you  had  the  time  to  listen  to  the  details  of  this, 
I  could  demonstrate  to  you  that  that  method  of  making  rates 

The  Chairman.  Will  you  not  do  that?     We  have  time. 

Mr.  Bird.  I  have  the  time  to  comply  with  your  wishes. 

The  CHAIR3IAN.  We  would  be  glad  to  hear  you  upon  that  point. 

Mr.  Bird.  It  bears  closely  upon  the  matter  in  question.  On  every 
line  there  must  be  a  distance  tariff.  In  the  absence  of  a  special  or 
a  terminal  tariff  the  distance  tariff  is  the  only  basis  of  rates.  It  stands 
to  reason  that  that  tariff  must  be  constructed  on  this  principle,  that 
the  rate  per  ton  per  mile  must  decrease  as  the  distance  increases.  If 
it  were  not  so,  no  matter  how  low  that  tariff  would  be,  it  would  be 
absolutely  prohibitive  beyond  50  or  60  miles.  As  a  necessity  the  rate 
for  a  haul  of  100  miles  must  not  be  as  great  as  for  two  hauls  for  50 
miles  each.  The  most  aggressive  granger  legislature  would  not  dispute 
that  point.  If  it  makes  a  10-mile  tariff,  then  the  tariff"  for  five  times 
that  aistance  should  be  not  five  times  that  tariff,  but  less,  so  that  the 
drift  is  aIwa3'S  in  favor  of  the  long  haul,  which  is  the  lowest  rate  per 
ton  per  mile,  and  it  gradually  extends  until  its  influence  is  invulnemble 
and  irresistible. 
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I  remember  when  the  interstate  act  was  passed  by  Congress  every- 
body thought  that  the  day  of  jubilee  had  come,  and  we  could  go  and 
adjust  our  rates  in  conformity  with  our  then  views  as  to  our  localities. 
The  people  of  Chicago,  who  had  claimed  discriminations  against  them 
in  favor  of  Western  competing  cities,  felt  that  it  was  all  right,  and  that 
they  would  regain  the  supremacy  which  had  long  since  been  wrested 
from  them  by  ttie  jobbers  located  nearer  the  Western  consumers.  The 
jobbers  of  the  Mississippi  Valley  expressed  the  same  opinion  as  against 
their  competitors  on  the  Missouri  River  and  felt  the  same  way,  and  the 
first  man  to  suffer  was  the  jobber  at  Dubuque  and  Davenport,  and  all 
along  the  Mississippi  River.  You  may  remember  those  times  your- 
self, Mr.  Chainnan. 

But  it  soon  became  evident  that  the  rate,  say  from  Chicago  to  points 
west  of  Dubuque,  was  less  than  the  mte  from  Chicago  to  Dubuque,  and 
the  rate  thence  to  the  farther  Western  destination.  The  combination 
of  the  two  rates  barred  the  Dubuque  man,  measurabl3%  from  competi- 
tion with  the  Chicago  jobber,  who  reached  over  and  beyond  nim. 
He  had  the  long  haul  and  the  lower  rate.  Chicago  thought  that  was 
great  success;  but  pretty  soon  it  appeared  that  Buffalo  and  Pittsburg 
and  New  York  and  Philadelphia  were  having  the  same  advantages 
over  them,  and  then  the  trouble  commenced,  and  it  has  continued  ever 
since.  The  railroads  have  made  every  effort  to  protect  and  promote 
the  interests  of  the  great  cities  which  they  enter,  and  confusion  has 
ensued. 

Now,  if  the  Commission  is  going  to  be  vested  with  the  right  to  make 
rates,  it  must  proceed  logically.  Its  rates  must  be  above  complaint; 
they  must  be  in  conformity  with  the  spirit  of  the  law  itself.  And 
ultimately — I  am  not  an  alarmist;  all  these  things  come  by  evolution — 
but  ultimately  these  results  will  follow.  These  great  trade  centers 
are  all  over  the  United  States.  The  country  is  dotted  with  them. 
They  have  grown  up  and  have  been  made  what  they  are  by  the  rate 
systems  which  have  grown  up  around  them  and  made  them  possible. 
AH  this  is  not  in  the  nature  of  a  revolution.  If  anybody  is  to  be  empow- 
ered to  make  rates,  that  individual  or  body  must  comply  with  the 
spirit  of  the  law,  and  in  the  end  they  must  ultimately  overturn  all 
these  great  distributing  points.  That  is  not  farfetched,  it  is  prac- 
tical, and  I  have  seen  it  worked  out  in  the  last  fourteen  or  fifteen  years. 

Now,  it  seems  to  me,  in  view  of  these  facts,  that  this  committee, 
before  it  proposes  to  amend  the  act  or  to  further  regulate  commerce, 
should  consider  that  a  great  evil  is  clearly  defined,  that  it  is  admitted 
on  every  hand,  and  threatens  the  life  of  our  commercial  system.  If 
means  can  be  adopted  to  remove  that  evil,  they  should  take  that  step. 

1  am  not  altogether  sure  of  the  accuracy  of  my  memory  in  one  mat- 
ter to  which  1  wish  to  call  your  attention.  The  Uniteci  States  is  a 
tremendous  country  \n  area,  in  the  diversity  of  its  interests,  and  the 
volume  of  its  trattic.  It  has  undertaken  to  regulate  interstate  com- 
merce by  one  act  and,  I  believe,  two  amendments. 

Mr.  f^AULKNER.  One  amendment. 

Mr.  Bird  (continuing).  If  I  am  not  much  mistaken,  the  English  Par- 
liament has  upon  its  statute  books  ov^er  1,000  acts  in  reference  to  com- 
merce. That  goes  to  show  the  continued  experiments  that  they  have 
made.  It  does  not  seem  reasonable  or  just  to  the  enormous  interests 
of  the  people  and  the  railways  to  assume  by  any  one  measure  like  this 
to  remedy  all  the  evils  that  are  complained^of.     Each  wcll-detined  evil 
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should  be  removed,  but  there  should  be  no  experiments.  I  do  not 
think  that  I  have  anything  further  to  say,  unless  the  members  of  the 
committee  wish  to  ask  me  questions. 

Mr.  Coombs.  In  reference  to  England,  are  the  railroads  operated  by 
more  than  one  company;  more  than  one  system? 

Mr.  Bird.  Yes,  sir.  I  understand  that  there  is  a  great  deal  of  actual 
competition  in  England.  I  do  not  think  they  are  subjected  to  the 
severe  competition  that  we  are  subjected  to,  because,  if  1  am  correctly 
advised,  a  railroad  company  is  not  permitted  to  build  there  until 
Parliament  has  said  that  the  railroad  is  a  public  necessity. 

1  am  glad  that  you  asked  me  that  question,  because  it  reminds  me 
of  one  other  remark  I  wish  to  make.  The  assumed  loss  of  competi- 
tion is  the  one  great  bugbear  which  seems  to  have  been  presented  to 
you  as  the  reason  why  the  proposed  measures  should  be  adopted.  It 
has  been  said  that  competition  is  disappearing.  I  dispute  that, 
respectfully  but  firmly,  but  that  is  the  allegation.  If  what  has 
been  said  in  this  connection  is  true,  the  only  hope  for  this  country  is 
the  increased  number  of  rival  carriers;  and  I  do  not  think,  Mr.  Chair- 
/  man  and  gentlemen,  that  the  adoption  of  proposed  measures  will  in 
any  way  encourage  the  building  of  new  railroads.  I  am  quite  sure 
that  if  vou  surround  the  business  with  too  many  restrictions,  making 
the  livelihood  of  these  roads  impossible,  that  there  would  not  be  much 
more  money  risked  in  enterprises  of  that  kind. 

Mr.  Corliss.  You  are  going  to  attend  before  the  committee  to- 
morrow ? 

Mr.  Bird.  I  understand  the  committee  wish  me  to  do  so.  I  will  be 
here  to-morrow. 

Mr.  Corliss.  I  will  be  glad  if  you  would  take  up  what  is  known  as 
the  Corliss  bill  and  indicate  the  objections  to  the  particular  features 
thereof  which  3^ou  may  have — some  of  them  I  notice  that  you  approve 
of.     I  will  be  very  glad  if  you  will  do  that? 

Mr.  Bird.  I  will  do  so  with  pleasure. 

Mr.  Corliss.  I  will  ask  you  to-morrow  to  point  out  the  objection- 
able features  of  the  bill. 

Mr.  Bird.  I  will  do  so. 

The  Chairman.  If  it  pleases  you,  to-morrow  there  are  two  or  three 
matters  which  I  would  like  to  have  you  discuss,  and  one  is  I  would 
like  to  have  you  inform  the  committee,  if  you  will,  what  are  the  ele- 
ments of  cost  that  are  considered  by  you  when  you  fix  a  schedule  of 
rates. 

Mr.  Bird.  I  would  like  to  answer  that  right  now. 

The  Chairman.  Our  time  has  expired  to-day. 

Mr.  Bird.  Very  well;  then  I  will  do  so  to-morrow. 

The  Chairman.  I  would  like  to  ask  you  if  there  is  a  diflference  in  the 
cost  of  transportation  produced  by  climatic  changes;  for  instance,  does 
it  cost  more  in  a  northern  climate  to  handle  freights  in  the  winter  sea- 
son than  in  the  summer — in  the  warm  weather? 

As  I  understand  the  Commission,  they  think  they  should  have  the 
power  to  fix  the  rates  for  the  entire  country,  and  they  have  stated  that 
under  a  given  condition,  if  this  act  should  pass,  it  would  be  necessary, 
or  might  be  necessary,  for  them  to  fix  all  of  the  mtes  upon  an  entire 
system  of  railway.  Now,  is  there  any  middle  course  that  might  be 
adopted  there? 
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Then  I  would  like  you  to  give  your  views  as  to  what  the  remedy 
should  be  where  there  is  an  excessive  charge  persisted  in  by  a  carrier. 

Those  are  some  of  the  matters  1  thought  1  would  like  to  hear  dis- 
cussed. 

Mr.  Bird.  I  will  hold  myself  entirely  at  the  pleasure  of  the  com- 
mittee, but  I  should  like  very  much  to  leave  on  the  Chiciigo  limited 
on  Saturday  morning. 

Mr.  Blythe.  If  I  might  suggest  to  the  committee,  perhaps  the  sub- 
ject of  remedies  Mr.  Bird  is  not  so  well  prepared  to  reflect  the  consensus 
of  opinion  of  the  railroad  companies  upon  as  some  of  the  rest  of  us 
who  have  looked  at  it  more  from  a  theoretical  than  practical  point  of 
view.  I  simply  suggest  that  because  1  do  not  know  what  Mr.  Bird's 
view  is.     He  may  not  feel  ready  to  discuss  those  matters. 

Mr.  Bird.  I  am  obliged  to  Mr.  Blythe  for  mentioning  that,  because 
I  only  desire  to  present  the  practical  side  of  the  matter,  and  when  it 
comes  to  legislation  and  law  and  forms  and  legal  rights  and  wrongs 
I  think  that  the  counsel  should  take  up  the  burden. 

Mr.  Corliss.  Sometimes  a  business  head  gives  us  better  light  than 
a  lawyer's. 

Mr.  Bird.  I  am  very  much  obliged,  Mr.  Chairman,  for  the  kind 
consideration  which  this  committee  has  given  to  me. 

The  Chairman.  We  certainly  feel  very  much  obliged  to  you  for 
your  aid. 

(Thereupon  the  committee  went  into  executive  session,  at  the  con- 
clusion of  which  it  adjourned  until  to-morrow,  Friday,  May  2,  1902, 
at  10.30  o'clock  a.  m.) 
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Friday,  May  2,  1902. 

The  committee  met  at  1(T.30  o'clock  a.  m.,  Hon.  William  P.  Hep- 
burn in  the  chair. 

STATEMEKT  OF  ME.  A.  C.  BIED— Continued. 

The  Chairman.  If  you  are  ready  to  proceed,  Mr.  Bird,  the  com- 
mittee is  in  session. 

Mr.  Bird.  Mr.  Chairman,  just  before  the  adjournment  yesterday 
several  questions  were  suggested,  to  which  I  was  requested  to  prepare 
myself  for  answers  this  morning. 

Mr.  Corliss  asked  if  I  would  read  the  Corliss  bill  and  indicate  the 
objections  to  any  particular  features  of  that  bill  which  I  might  have. 
I  find  that  1  have  frequently  read  the  Corliss  bill,  and  in  this  connec- 
tion I  wish  to  repeat  what  I  have  already  said,  that  I  am  not  a  lawyer 
and  that  I  can  not  wisely  undertake  to  discuss  these  questions  from  a 
le^l  standpoint.  All  that  I  hoped  to  do  was  to  present  to  this  com- 
mittee practical  views  taken  from  experience. 

My  principal  objection  to  the  provisions  of  the  bill  is  as  to  the 
power  which  it  is  proposed  to  confer  upon  the  Commission  in  the  mat- 
ter of  making  rates,  and  the  conditions  under  which  the  orders 
of  the  Commission  in  that  respect  are  to  be  enforced.  I  am  in  sym- 
pathy with  that  portion  of  the  bill  which  seeks  to  strike  at  the  admit- 
ted abuses  that  attach  to  railway  traffic,  and  am  prepared  to  lend  my 
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aid  in  that  direction.  The  abuse  which  I  refer  to  is  secret  preferen- 
tial rates. 

Mr.  (yORLiss.  You  call  them  preferential  rates;  we  know  them  as 
rebates. 

Mr.  Bird.  If  a  rebate  has  an  injurious  effect  it  has  it  because  it  is  a 
secret  preference.  Our  phraseology  is  *' secret  preferential  rates," 
and  sucn  rates  are  obtainea  only  by  the  payment  oi  rebates.  I  do  not 
know  that  I  can  say  anything  further,  Mr.  Corliss,  on  that  point, 
unless  you  have  some  other  question. 

Mr.  C!oRLiss.  I  would  like  to  ask  you  if  you  have  any  general  knowl- 
edge as  to  the  judgment  of  the  traffic  men  as  to  the  wisdom  of  a 
measure  which  will  transfer  the  punishment  now  inflicted  under  the 
law  to  the  corooration  itself,  as  proposed  by  this  measure? 

Mr.  Bird.  I  have  been  in  frequent  conference  with  my  associates 
and  competitors,  and  this  subject  has  been  so  prominent  that  I  speak 
with  confidence  whrn  I  sav  that  the  traffic  men  of  the  country,  espe- 
cially of  the  district  in  which  I  am  engaged,  are  unanimous  in  their 
belief  that  the  most  effective  measure  for  the  prevention  of  secret 
preferential  rates  is  to  remove  the  penalty  entirely  from  the  official 
y  and  the  agent  of  the  railway  company,  who  can  never  be  benefited  by 
such  practices,  and  let  it  attach  directly  to  the  corporation,  so  that  the 
corporation  at  once  becomes  the  strongest  power  for  the  enforcement 
of  tne  act,  for  the  prevention  of  the  offense.  It  is  the  universal  opin- 
ion of  traffic  men  that  no  traffic  official  will  knowingly  violate  the 
spirit  of  the  instructions  of  his  company.  If  it  is  made  an  object  to 
the  corporation  to  prevent  these  offenses,  their  instructions  will  be  so 
plain  that  every  official  in  the  land  will  be  arraj^ed  against  the  offense. 

To  elaborate  on  that  point  from  practical  experience,  you  may  take 
a  group  of  roads,  10  or  16  roads,  in  frequent  conference  through  their 
traffic  officers  to  devise  as  far  as  they  can,  means  of  enforcing  the 
rates,  as  far  as  they  are  permitted  lawfully  to  do  it,  to  enforce  the 
tariff  rates  and  prevent  discriminations.  *  Of  that  group  perhaps  one 
road — maybe  more,  but  a  minority — is  so  situated  that  it  finds  that  it 
can  not  get  business  at  even  rates,  and  it  indulges  in  these  secret  prac- 
tices which  divert  the  business  from  the  other  roads.  Instantly  all 
the  officials  of  these  other  roads  will  be  banded  together  to  find  means 
to  put  into  the  hands  of  the  proper  officers  of  the  law  information 
which  will  lead  to  detection  and  punishment.  I  submit  that  that 
class  of  men,  the  officials,  are  the  very  men  who  can  most  readily  find 
a  way  to  get  the  evidence  that  is  necessary  to  conviction. 

Mr.  Corliss.  Now,  is  not  this  complaint  with  reference  to  differ- 
entials and  rates  the  greatest  possible  element  of  discord  and  condem- 
nation and  irritation  before  the  public  to-day  witii  reference  to  rail- 
road traffic? 

Mr.  Bird.  I  think,  as  I  said  in  my  first  remarks  to  the  committee, 
that  there  is  no  greater  offense,  none  more  widespread,  and  none  more 
properly  subject  to  condemnation  than  that  one  offense;  that  it  is  the 
chief  cause  of  the  greatest  care,  anxiety,  and  perplexity  of  railroad 
management. 

The  Chairman.  Mr.  Bird,  here  is  a  situation  that  is  reprobated  by 
everybody  who  has  appeared  before  us.  It  is  said  to  be  reprobated 
by  the  railroad  officials.  The  punishment  for  this  offense  is  now  on 
the  man  who  commits  the  offense,  the  active  agent  in  producing  the 
condition.     Here  is  a  proposition  to  now  transfer  the  punishment  from 
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him  to  another  body.  That  seems — that  would  seem — to  the  man  who 
had  not  studied  the  question  to  be  very  singular.  Here  is  a  means  of 
stopping  it  through  the  punishment  oi  the  man  who  is  the  actor. 

Now,  will  you  make  some  explanation  to  this  committee — because 
you  are  now  talking  to  the  House  of  Representatives,  and  these  state- 
ments will  be  discussed,  and  any  proposition  that  we  oiler  goes  before 
the  House — will  you  make  some  explanation  as  to  why  it  should  be 
necessary  to  change  this  responsibility  or  liability  to  punishment  from 
the  man  upon  whom  it  naay  now  be  inflicted,  who  is  the  servant  and 
the  agent  of  the  party  who  under  the  proposed  change  would  receive 
the  punishment?  I  know  that  that  is  a  subject,  that  is  a  proposition, 
that  would  strike  the  average  mind  later  oh  as  very  singular. 

If  we  should  advocate  that  change  recommended  by  the  committee, 
we  would  like  to  be  reenforced  by  the  opinions  of  practical  men  as  to 
why  this  should  be,  as  to  the  necessity  for  it;  why  does  not  the  master, 
who  is  to  have  this  punishment  inflicted  upon  him  if  the  proposed 
change  is  made,  why  aoes  not  he  do  it  now? 

Mr.  Corliss.  That  was  pretty  well  illustrated  by  the  remarks  of 
the  commissioners  as  well  as  your  preliminary  statement,  but  we 
would  like  to  hear  from  you  fully  on  tnat. 

Mr.  Bird.  There  are  two  reasons  that  present  themselves  to  my 

mind  in  support  of  this  suggestion.     First,  it  appears  to  me  that  th^ 

J  puipose  of  the  law  is  not  revenge,  but  the  prevention  of  crime;  and  if 

j  it  can  be  shown  that  the  method  proposed  is  more  likely  to  prevent 

crime,  it  is  the  part  of  wisdom  to  adopt  that  method. 

The  second  is  more  of  a  personal  matter.  It  does  not  seem  right  to 
punish  the  man  who  has  no  personal  motive  whatever  for  the  offense 
and  who  would  under  no  otner  circumstances,  of  his  own  free  will, 
violate  the  law.  I  do  not  know  a  traffic  man  in  all  my  acquaintance 
who  does  not  infinitely  prefer  to  obey  the  law.  They  have  just  as 
much  pride  in  being  self-respecting  and  law-abiding  citizens  as  any 
other  class  of  men,  and  in  all  other  respects  except  this  offense  I 
believe  them  to  be,  as  a  class,  honorable  gentlemen,  respected  in  their 
communities;  and  their  pride  is  hurt,  is  lowered,  when  it  comes  to  be 
apparent  that  their  position  is  such  that  it  practically  forces  them  into 
this  position.  I  do  not  know  that  I  can  add  anything  unless  you  see 
hat  I  have  omitted  something. 

I  wiU  add  this:  The  purpose  of  the  law  is  to  prevent  this  crime. 
I  go  about  mj'^  business  in  an  ordinary  way,  and  I  find,  after  giving 
patient  and  constant  attention  to  it,  that  in  the  course  of  a  few  months 
that  traffic  is  drifting  away  from  me  in  large  bodies.  The  corporation 
that  I  represent  naturally  takes  the  ground  that  something  is  wrong 
and  it  should  be  righted.  We  find,  in  the  course  of  our  investiga- 
tions, that  some  representative  of  some  railroad,  ignoring  the  law  and 
its  requirements  in  this  respect,  in  order  to  secure  large  benefits,  has 
beyond  any  possibility  of  aoubt  made  some  secret  preferential  con- 
tract with  the  parties  who  have  taken  their  business  away  from  us, 
who  had  given  it  to  us.  The  business  is  gone,  and  a  desperate  condi- 
tion of  that  kind  requires  desperate  remedies.     Chances  are  taken. 

There  are  so  many  ways  to  violate  the  spirit  of  the  law  without  com- 
mitting a  punishable  offense,  because  it  is  impossible  to  prove  it;  the 
line  of  demarcation  between  that  which  may  possibly  be  defensible  and 
that  which  is  clearly  not  defensible  is  so  indistinctly  drawn  that  you 
can  see  how  easy  it  is  to  get  into  this,  and  under  aggravating  circum- 
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stances  you  drift  and  drift  and  drift  until  you  are  clearly  in  violation 
of  the  law. 

Now,  if  my  lifelong  friend,  with  whom  I  have  been  associated  in 
business  for  years,  and  whom  1  respect,  and  with  whom  1  have  most 
cordial  personal  associations,  happens  to  be  a  representative  of  a  rival 
road,  it  will  require  great  pressure  to  lead  me  to  try  to  inflict  upon 
him  the  punishment  wliich  this  law  provides.     I  can  not  do  it. 

But  if  his  company,  the  institution  without  a  soul,  authorizes  or 
permits  this  offense,  which  diverts  business  from  my  company,  the 
business  over  which  1  am  in  some  sort  a  guardian,  I  have  no  compunc- 
tion of  conscience  against  bringing  about  the  conditions  which  will  pun- 
ish that  corporation.  This  is  the  general  feeling  which  pervades  the 
entire  traffic  community.  I  am  sure  this  is  the  universal  feeling 
among  traffic  men.  The  main  thing  in  this  connection  is  that  we  want 
something  which  will  prevent  the  offense. 

The  Chairman.  To  illustrate,  take  the  case  of  preferential  rates 
given  on  beef  products  from  Kansas  City  to  Chicago.  I  have  heard  it 
said  that  roads  bringing  in  cattle  and  hogs  to  Kansas  Cit}^  and  which 
had  lines  extending  beyond  there,  once  made  an  arrangement  with  the 
packers  that  they  were  to  have  out  from  there  the  same  proportion  of 
freight  that  they  brought  in,  that  there  were  three  or  four  roads  that 
did  not  extend  beyond  Kansas  City,  and  did  not  bring  any  products 
or  stock,  and  that  after  a  time  it  was  found  that  these  roads  were 
largely  participating  in  the  traffic  eastward,  and  that  thereupon  they 
assumed  that  there  were  preferential  rates,  and  all  the  other  roads  at 
once  began  to  offer  these  inducements  in  order  to  secure  their  portion 
of  the  traffic. 

Now,  suppose  that  we  were  to  make  the  change  that  is  proposed, 
what  probability  is  there  that  there  could  be  that  necessary  volume  of 
business  secured  that  would  break  it  up,  under  the  change,  rather  than 
now,  leaving  aside  this  question  of  friendly  regard?  I  do  not  suppose 
that  any  of  the  roads  that  felt  themselves  aggrieved  had  the  proof. 
They  knew  that  the  other  roads  were  getting  some  of  their  business, 
and  they  knew  that  it  was  in  violation  of  at  least  an  implied  agree- 
ment or  understanding;  but  did  they  have  proof,  coula  they  nave 
made  the  case  if  they  wanted  to,  or  might  they  have  a  greater  measure 
of  proof  if  we  make  this  change? 

Mr.  Bird.  In  the  first  place,  Mr.  Chairman,  I  do  not  believe  that  any 
such  agreement  or  arrangement  was  ever  made.  It  is  a  fact  that  a  num- 
ber of  the  lines  extending  between  Chicago  and  Kansas  City  extend  also 
farther  west  into  the  live  stock  producing  country.  It  is  also  true 
that  a  stock  argument  between  the  agents  of  such  a  road  and  the 
packers  is,  '*  We  contribute  largely  to  tne  raw  matericd,  and  we  ought 
to  have  the  business  out."  It  was  asserted  openly,  and  I  think  under 
oath,  by  a  representative  of  the  Santa  Fe  Company  in  January,  that 
his  company  contributed  from  35  to  40  per  cent  of  the  live  stock  of 
Kansas  City,  and  that  it  only  obtained  2  or  3  per  cent  of  the  output, 
and  that  that  was  the  reason  it  made  a  private  contract  with  a  certain 
house  that  led  to  all  other  companies  making  substantially  similar 
contracts. 

But  I  do  not  believe  that  there  ever  was  such  an  arrangement  as 

?'ou  refer  to.     It  could  not  have  existed  without  in  some  measure 
becoming  public;  certainly  becoming  known  to  the  roads  whose  lines 
did  not  extend  beyond  the  Missouri  Biver.    Nothing  can  be  done  by 
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what  we  call  trans-Missouri  roads — the  roads  lying  beyond  the  Mis- 
souri River — in  the  way  you  speak  of  without  making  some  concessions 
on  live  stock  up  to  the  packing  points,  and  it  is  just  as  much  a  vio- 
lation of  law  as  anj^  other  act  complained  of. 

Now,  on  the  other  hand,  that  which  gives  some  shadow  of  support 
to  the  suggestions  which  have  been  made  to  you  in  that  respect  is  this 
other  condition.  There  are  small  packing  houses  at  Cedar  Rapids  and 
other  places  similarly  situated.  They  lie  between  the  great  initial 
points  of  the  Missouri  River  and  the  Mississippi  River,  and  there  is 
some  disadvantage  on  the  rate  on  live  stock  in  and  out  to  the  East. 

After  the  long  years  of  controversy  and  contest  for  that  business, 
the  packers  at  interior  points  have  taken  the  ground — 

Now,  let  us  alone,  and  we  will  make  a  fair  distribution  of  the  business.  You  all 
bring  in  live  8tock  to  us  here;  all  of  you  want  to  carry  out  the  product;  we  will  keep 
track  of  the  business  and  divide  the  business  in  the  same  proportions  as  you  bring 
in  the  live  stock — 

and  that  has  been  going  on  for  years,  and  there  is  no  contention  or  sus- 
picion that  the  rates  have  been  cut,  because  the  rates  from  those  pack- 
ing points  have  been  maintained;  only  the  rate  from  Kansas  City  or 
Omana  being  the  maximum  charge,  that  may  give  rise  to  some  shadow 
of  support  to  the  other  suggestion  you  make.  The  average  traffic 
man  is  alive  to  all  the  possibilities  of  the  situation,  and  is  quick  to  see 
that  some  irregular  means  have  been  adopted,  and  1  think  that  the 
very  nature  of  that  business  is  such  as  tx^  enable  them  to  find  the 
sources  of  information  which  are  required  to  enforce  the  law. 

There  can  be  many  cases  cited  where  the  provision  which  has  been 
suggested  of  transferring  the  penalty  might  not  work  out,  but  in  the 
great,  enormous  number  of  cases  there  is  no  doubt  in  my  mind  that 
the  transfer  of  the  penalty  would  be  most  effective. 

1  know  precisely  what  instructions  1  would  receive  from  the  manage- 
ment of  the  St.  Paul  company.  There  is  no  doubt  whatever  of  tne 
character  of  the  instructions  which  all  would  receive. 

The  Chairman.  Prior  to  the  statements  that  were  made  by  Mr. 
Morton  in  January  last  in  reference  to  the  action  of  the  Santa  Fe 
road,  is  it  your  opinion  that  any  or  all  of  their  rivals  had  such  knowl- 
edge of  their  transactions,  their  business,  as  that  they  could  have  f  ur- 
nisned  the  proof  that  would  have  convicted  the  corporations  of  the 
offense  of  giving  preferential  rates 

Mr.  Bird.  To  tnis  extent 

The  Chairman  (continuing).  Prior  to  that  time  of  his  statement? 

Mr.  Bird.  Prior  to  that  time.  1  will  onlv  say  that  I  myself  and 
many  others  might  have  been  able  to  sav  to  the  Clommission,  '*lf  you 
will  examine  such  a  man  and  compel  him  to  testify  you  will  get  the 
facts."  A  great  many  things  regarding  the  peculiar  methods  of  han- 
dling this  business  are  known  to  uie  traffic  man  which  are  not  generally 
known  to  others.  We  could  point  out  the  men  and  give  the  reasons 
which  convince  us  of  the  offense  and  the  man  most  likely  to  know  about 
it.     That  is  so  all  over  the  country. 

The  Chairman.  This  particular  method  you  suggest  of  calling  this 
particular  man,  do  you  not  suppose  that  the  Commission  have  haa  that 
information  all  these  years,  that  they  knew  of  the  persons  who  were 
the  repositories  of  this  knowledge? 

Mr.  Bird.  I  doubt  it 

Mr.  BiOHARDSON.  There  remains  the  question  I  am  interested  in, 
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that  the  chairman  asked  you  and  which  I  have  not  yet  heard  full}" 
answered,  because  you  said  in  answer  to  the  chairman's  question  that 
no  such  arrangement  as  he  outlined  existed  at  Kansas  City.  But  he 
went  further  m  that  (juestion.  I  want  to  hear  you  on  that  other  part 
of  it,  as  to  whether,  if  that  arrangement  had  existed  about  the  live 
stock,  by  what  process  and  what  means  could  that  fact  have  been 
developed  that  that  arrangement  was  made,  and  wherein  and  how  does 
this  present  law  give  any  additional  means  for  finding  that  out  ?  That  is 
what  I  want  to  know. 

Mr.  Bird.  Each  of  the  competitors  of  the  lines  adopting  such  prac- 
tices has  an  army  of  men  all  over  the  field  watching  the  drift  of  business 
and  the  causes  for  its  changing  its  direction.  One  man  has  a  bit  of 
testimony  here,  and  another  a  bit  there,  and  so  on  all  around  the  circle, 
no  one  item  of  which  may  amount  to  anything;  but  it  becomes  forcible 
when  it  is  put  together  and  collated  and  spread  out  before  you  until 
j'ou  have  information  which  will  surely  lead  to  the  designation  of  the 
person  whom  the  commissioners  may  examine  and  from  whom  they 
may  get  the  information. 

Mr.  Corliss.  They  never  succeed  against  an  individual? 

Mr.  Bird.  1  do  not  think  they  could  against  an  individual. 

Mr.  Corliss.  They  never  have  except  where  the  individuals  volun- 
teered the  information  to  the  Commission. 

Mr.  Bird.  Thev  never  have  in  any  case  of  which  I  am  advised. 

Mr.  Corliss.  'Therefore  the  present  act  requiring  punishment  for 
violations  amounts  to  little  or  nothing.  There  has  never  been  a  pun- 
ishment where  there  has  been  an  imprisonment? 

Mr.  Bird.  No,  sir;  and  I  think  very  few  convictions  of  any  kind. 

The  Chairman.  Excuse  me  for  having  interrupted  you. 

Mr.  Bird.  The  next  question  which  1  was  asked  to  consider  to-day, 
was  presented  by  the  Chairman.     He  said: 

I  would  like  to  have  you  mform  the  committee,  if  you  will,  what  are  the  elements 
of  cost  that  are  considered  by  you  when  you  make  a  schedule  of  rates? 

I  have  been  engaged  in  the  preparation  of  tariffs  for  many  years, 
and  I  have  never  yet  on  any  occasion  been  able  to  prepare  a  schedule 
of  rates  with  any  reference  whatever  to  the  cost  or  value  of  the  service. 
In  every  case  throughout  my  experience  there  has  confronted  me  first: 
What  are  the  competitive  conditions  that  fix  the  rates  for  you  arbi- 
trarily ?  And  in  the  6,600  miles  of  railway  which  I  represent  1  want  to 
say  that  substantially  there  is  no  local  traffic.  There  is  not  a  station 
from  or  to  which  a  rate  is  made  that  is  not  affected  more  or  less 
directly  with  competition,  so  that  you  may  not  use  your  judgment  as 
to  what  the  service  is  actually  worth  or  what  it  costs. 

Is  there  anything  further  on  this  subject? 

The  Chairman.  The  purpose  of  that  question  was  this:  To-day  I 
suppose  there  are  a  large  number  of  gentlemen  of  large  experience 
engaged  in  the  fixing  of  rates;  perhaps  there  may  be  hundreds  of 
them. 

Mr.  Bird.  Thousands. 

The  Chairman.  I  do  not  know,  but  there  must  be  a  large  number  of 
men  of  responsibility  in  this  matter;  and  they  are  largely  high-priced 
men  whose  services  bring  the  largest  reward  in  the  labor  market. 
Now,  the  proposition  is  to  change  all  that  method  and  impose  that 
duty  upon  five  men,  and  the  purpose  I  had  in  asking  that  question  w^as 
to  show  that  in  each  case  of  each  road  study,  experience,  knowledge, 


INTERSTATE-COMMERCE    LAW.  401 

was  absolutely  necessary  to  perform  that  public  business  of  fixing  a 
schedule  of  rates  properly. 

And  I  wanted  to  get  some  information  as  to  whether  it  was  possible 
to  transfer  that  duty  to  five  public  oflScers,  and  expect  that  to  be  well 
done,  and  including  in  that  duty  the  fixing  of  all  the  rates  upon  all  of 
the  systems  of  railway  that  we  have  in  the  United  States,  differing  as 
the  conditions  would  be  in  climate  and  a  hundred  other  things  that 
ought  perhaps  to  bear  upon  the  subject,  and  therefore  I  wanted  to 
know  what  these  elements  of  cost  should  be  in  order  that  each  corpo- 
ration should  have  a  fair  return  upon  the  capital  that  it  had  invested 
in  its  enteiprise. 

Mr.  Bird.  Mr.  Chairman,  what  I  have  said  is  true,  and  it  can  b© 
demonstrated. 

It  is  also  true  that  it  is  not  within  the  bounds  of  human  possibility 
for  five,  or  more  properly  speaking,  three  commissioners  (a  majority 
of  the  board),  to  periorm  the  duties  of  rate  making.  It  is  with  the 
utmost  difficulty  that  these  matters  are  attended  to  by  the  various 
milway  companies,  each  of  whom  keep  a  corps  of  well-trained  men 
in  this  work.  It  is  difficult  for  them  to  keep  abreast  of  the  times  in 
the  changes  and  modifications  that  are  necessary.  If  you  will  multi- 
ply the  number  of  experts  so  employed  by  a  single  company  by  the 
number  of  corporations  in  the  country,  it  would  be  apparent  that  a 
small  number  of  men  can  not  perform  such  duties  acceptably.  We 
make  rates  and  they  are  no  sooner  made  (open  and  public)  than  unex- 
pected difficulties  arise,  and  the  solution  must  be  prompt,  while  new 
and  unexpected  conditions  arise  continually  which  must  be  taken  into 
account.  The  service  of  the  public  demands  reasonable  promptness 
in  all  such  cases,  and  it  will  oe  impossible  for  the  Commission  to  do 
this  work  properly. 

Nor  is  it  possible,  I  think,  for  a  body  of  that  kind  to  do  justice  to 
the  interests  involved.  In  many  cases  where  the  Commission  has 
investigated  and  instituted  certain  procedures,  or  given  certain  orders, 
which,  upon  the  face  of  it,  seem  just  and  right,  upon  the  attempt  to 
put  it  in  practical  operation  appears  unjust;  unjust  to  the  comnmnities 
as  well  as  to  the  railroads,  and  more  especially  in  some  cases  to  the 
communities  than  to  the  railroads. 

Mr.  Richardson.  Is  it  not  true  that  conditions  and  localities  and 
surroundings  all  enter  largely  into  the  question  of  making  rates?  For 
instance,  you  take  a  muroad  that  had  been  projected  through  a 
sparsely  developed  country,  and  the  intention  of  which  was  to  develop 
that  country,  the  trade  or  traffic  is  small,  and  should  the  same  rate 
apply  to  that,  properly  and  justly  that  would  apply  to  a  section  of 
country  which  the  railroad  passes  through  that  is  nighly  developed  ? 

Mr.  Bird.  That  has  already  been  developed  by  the  same  line? 

Mr.  Richardson.  Yes. 

Mr.  Bird.  It  is  self-evident  that  an  iron-clad  rule  or  line  of  proce- 
dure can  not  apply  universally  in  this  country. 

Mr.  Richardson.  Do  you  not  have  to  use  conmon  sense  and  busi- 
ness sense  and  liberality  in  the  case  of  a  road  such  as  I  have  described 
in  order  to  build  up  your  business  and  to  increase  it,  and  to  build  up 
the  country,  and  make  your  rates  accordingly^  ? 

Mr.  Bird.  Take  a  road  which  passes  through  the  northern  portion 
of  Illinois  and  cent  ral  and  southern  portions  of  Wisconsin  which  is  highly 
developed  in  manufacturing  industries.     It  is  almost  a  second  ^<k^ 
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England.  The  business  has  been  fostered  and  built  up  bj  judicious  and 
liberal  methods  by  the  carriers. 

But  those  lines  extend  awav  up  in  the  northern  peninsula  of  Michi- 
gan, and  into  Minnesota  and  central  and  south  Dakota,  where  it  is 
sparsely  settled.  It  is  to  the  interest  of  the  people,  as  well  as  the 
railroaas,  that  manufacturing  and  other  industries  be  promoted,  and 
they  are  promoted.  You  can  see  the  growth  of  it.  This  promotion 
comes  by  departures  from  the  published  tariff  rates — not  secret  pref- 
erential rates,  for  everybody  is  treated  alike  under  similar  conditions — 
but  still  those  rates  are  departures  from  the  ironclad  rule.  We  haul 
machinery  for  all  kinds  of  manufacturing  establishments  and  indus- 
tries, for  mills  and  factories  of  every  description,  at  reduced  rates. 
We  let  a  man  have  a  plot  of  ground  for  a  dollar  a  year  upon  a  right 
of  way  to  locate  those  industries  upon,  and  so  it  goes. 

Mr.  Richardson.  Would  not  a  rate  applicable  to  both  lines  of  road 
be  disastrous? 

Mr.  Bird.  It  would  be  disastrous  to  business.  And  in  any  other 
way  it  would  be  difficult  to  meet  varying  necessities  arising  in  an  unde- 
veloped region,  where  reasonable  and  prompt  action  are  conditions 
precedent  to  success. 

Mr.  Davis.  Do  you  understand  from  this  bill  that  the  Commission 
has  a  right  to  fix  a  line  of  rates,  ironclad  for  all  roads  and  all  sections 
alike,  and  that  they  would  be  compelled  to  do  it  under  this  bill? 

Mr.  Bird.  I  do  not  know  that,  literally  speaking,  that  would  be  the 
course,  but  I  know  this:  That  in  fixing  rates  the  Commission  must  pur- 
sue a  well-defined  policy,  and  that  the}'  themselves,  as  well  as  carriers, 
are  bound  to  comply  with  the  spirit  and  purpose  of  the  act;  that  they 
would  have  no  right  or  authoritv  to  deflect  from  the  law  in  the  per- 
formance of  their  duties,  and  I  know  that  they  must  be  consistent 
from  one  case  to  another,  and  so  on,  and  in  a  short  time  it  would 
develop  that  the  Commission  was  not  competent — 1  speak  respectfully 
of  the  Commission,  but  it  .would  appear  that  they  are  not  competent — 
to  discharge  the  duties  this  bill  seeks  to  lay  upon  them. 

The  railway  companies  do  depart  from  the  published  tariflfs.  I 
assume  that  is  entire^  right,  and  they  should  do  so,  but  thev  are  always 
doing  it  at  their  own  peril,  and  subject  to  criticism,  and  liable  to  be  dealt 
with  if  they  make  a  rate  that  is  indefensible  and  unjust  in  itself  and 
works  injury  to  anybody  else*.  They  must  carry  all  that  risk,  and 
they  do  carry  it  every  day  in  building  up  the  interests  on  their  lines 
and  developing  the  country  through  which  those  lines  are  operated. 

The  greatest  work  that  has  been  done  in  the  United  Stetes  is  the 
development  that  has  followed  the  building  of  railroads  through  the 
sparselv  settled  portions  of  the  country.  No  other  agencv  has  done 
so  much,  and  it  seems  to  me  that  the  proposition  is  that  these  agents 
shall  cease  this  work  to  a  large  degree,  not  suddenly,  not  abruptly, 
but  certainly. 

Mr.  Wanger.  After  a  tariff  of  rates  has  been  prepared  for  your 
company,  what  officer  is  the  final  arbiter  of  the  rates,  where  there  is 
conference  about  it? 

Mr.  Bird.  There  is  no  fixed  rule  in  that  respect  which  applies  to  all 
railways.  Sometimes  the  duty  is  assigned  to  one  man  and  sometimes 
another.  In  the  St.  Paul  companv  1  am  the  final  arbiter  unless 
there  is  an  emergency,  when  1  consult  the  president,  the  chief  execu- 
tive officei  of  the  company;  but  in  other  cases  it  comes  to  me.     With 
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some  companies  the  general  freight  agent  is  the  highest  traffic  agent 
of  the  railroad.  And  so  it  goes.  There  is  no  set  rule.  It  depends 
upon  the  organization  of  the  company. 

Mr.  Wanger.  But  there  is  generally  some  one  official  in  each  com- 
pany who  is  the  final  arbiter. 

Mr.  Bird.  Yes,  sir;  sometimes  the  general  superintendent,  and 
sometimes  the  general  manager,  and  sometimes  the  general  freight 
agent  or  the  freight  traffic  manager  or  the  general  traffic  manager, 
and  sometimes  the  vice-president  or  the  president. 

The  Chair3Ian.  About  how  frequently  in  your  company  is  there  a 
complete  readjustment  of  an  entire  schedule  of  rates?  1  mean  not 
necessarily  in  the  way  of  publication,  but  in  the  way  of  consideration. 

Mr.  Bird.  It  is  hard  to  answer  that  question. 

The  Chairman.  Is  it  a  matter  of  frequent  occurrence? 

Mr.  Bird.  You  take,  for  example,  a  schedule  of  rates  between 
Chicago  and  Kansas  City;  that  may  be  termed  a  complete  schedule. 

The  Chairman.  When  I  used  tfie  term  '*  schedule,^'  I  meant  one  of 
these  immense  printed  sheets  that  you  publish  from  time  to  time.  I 
wanted  to  get  some  idea  of  the  labor  involved  in  that  matter. 

Mr.  Bird.  The  revision  of  rates  is  constant  and  the  publication  of 
new  tariffs  or  amendments  to  tariffs  is  going  on  every  day.  The  print- 
ing bills  for  tariffs  alone  are  an  enormous  expense.  The  change  of  one 
rate  or  one  class  of  articles  or  one  article  in  one  class  often  involves  a 
revision  of  rates  upon  a  great  many,  and  it  is  almost  impossible  to 
answer  that  question  with  precision;  but,  if  j^ou  please,  let  me  answer 
this  question  in  a  different  form. 

I  have  some  other  data  here,  which  I  referred  to  yesterday,  which 
were  taken  from  the  archives  of  the  Interstate  Commerce  Commission, 
and,  as  I  said  before,  that  average  is  there  shown  to  be  about  15^ 
instances  a  day,  including  Sundays,  so  that  we  have  16  or  17  changes 
of  rates  every  working  day,  and  the  change  of  rate  from  Chicago  to 
Kansas  City  means  tne  change  to  South  Omaha,  Omaha,  Council 
Bluffs,  and  many  other  points,  and  to  St.  Paul,  and  to  Minneapolis, 
probably.  Let  me  make  another  statement  which  may  seem  strange 
to  you,  but  which  has  been  proved  on  many  occasions.  A  change  of 
the  rate  on  any  article  or  class  of  articles  from  Hannibal,  Mo.,  to  St. 
Joseph,  Mo.,  a  distance  of  206  miles,  involves  changes  of  rates  corre- 
spondingly from  St.  Louis  to  Omaha,  South  Omaha,  Atchison,  Leaven- 
worth, rlattsmouth,  St.  Joseph,  and  Kansas  City.  The  change  between 
Hannibal  and  St.  Joseph  involves  all  of  those  changes,  and  frequently 
between  Chicago,  Milwaukee,  St.  Paul,  and  Minneapolis. 

The  Chairman.  Are  those  changes  necessary,  or  simply  arbitrary  ? 

Mr.  Bird.  Those  just  named  are  neoessar}-,  but  I  think  man}^  other 
changes  have  been  made  that  were  not  necessary.  Thc}'  are  made 
generally  by  stress  of  competition,  and  the  number  of  changes  to  be 
made,  and  that  are  now  being  made  since  the  going  into  effect  of  these 
injunctions,  is  increasing  with  a  great  velocity.  As  I  undertook  to 
say,  the  benefit  which  the  public  receives  in  this  wa}^  is  increased  in 
great  proportion,  because  if  a  rate  is  reduced  from  St.  Louis  to  St. 
Paul,  and  is  published  as  they  are  now  being  published  in  the  absence 
of  secret  preferential  rates,  they  are  the  maximum  rates  to  and  from 
intermediate  points.  The  rates  are  so  low  and  they  are  graded  in  such 
a  manner  that  the  reduction  of  a  few  cents  on  a  long  haul  covers  a  great 


404  INTERSTATE-COMMERCE   LAW. 

many  intermediate  stations.     And  so  the  change  of  rates  is  going*  on 
continually. 

A  great  abuse,  from  a  railway  standpoint,  is  doubtless  going  on  as  a 
result  of  these  injunctions.  Xt  is  now  no  longer  safe  to  concede  to 
anyone  a  secret  rate  not  covered  by  a  tariff.  And  yet  the  weaker 
lines  say,  ''  We  must  have  business.  There  is  one  thmg  worse  than 
low  rates,  and  that  is  no  business.  We  have  empty  cars  here,  and  we 
are  doing  nothing."  And  an  agent  will  go  to  A  or  to  B  who  have,  sav, 
2,000  cars  of  freight  to  be  moved,  and  wiU  say,  '*  You  have  this  f  reignt 
to  be  moved;  I  want  it.  What  rate  will  take  it? "  And  the  man  says, 
"If  you  will  give  me  such  a  rate,  I  will  take  it."  What  is  to  hincier 
the  railroad  company  from  saying,  '^I  will  do  it,  and  in  ten  or  fifteen 
da3^s  1  will  move  your  product?"  And  then  he  publishes  that  rate, 
and  that  makes  it  legal. 

These  are  the  forces  that  are  now  working  to  force  down  rate^,  a 
force  which  has  never  before  been  developed;  and  that  is  in  the  face 
of  the  statement  repeated  here  that  competition  has  ceased.  These 
are  not  made-up  cases.  They  are  taken  from  the  archives  of  the 
Commission. 

There  was  one  other  question  asked  of  me  by  the  chairman.  He 
said: 

I  would  like  to  aek  you  if  there  is  a  difference  on  the  cost  of  transportation  pro- 
duced by  climatic  changes;  f<ir  instance,  does  it  cof?t  more  in  a  northern  climate  to 
handle  freight  in  the  winter  season  than  in  the  summer,  in  the  warm  weather? 

Assuredly.  You,  Mr.  Chairman,  are  familiar  with  the  geography 
of  the  St.  Paul  line  and  all  those  great  lines  in  the  Northwest,  and  it 
has  frequently  occurred  that  between  the  months  of  November  and 
May  the  cost  of  snow  shoveling  on  some  of  those  lines  has  exceeded 
the  gross  revenue. 

I  was  asked  by  the  Iowa  commission,  some  years  ago,  to  name  a 
single  element  that  in  an}^  way  determined  the  cost  of  transportation. 
They  challenged  our  judo;ment  and  our  right  to  make  rates,  and  asked 
me  to  name  a  single  item  that  affected  the  cost  of  transportation,  and 
I  told  them  I  would  name  one,  and  that  was  the  direction  and  velocity 
of  the  wind;  and  it  was  not  farfetched,  for  you  know  that  a  train 
nmning  from  Dubuque  to  Sioux  City,  running  against  a  diagonal  \^ind, 
a  strong  head  wind,  the  engine  may  haul  15  or  16  loads  at  a  low  rate  of 
speed,  whereas,  in  good  weather  it  may  haul  25  loads.  And  I  say  that 
is  an  element  of  the  cost.  And  I  say,  as  to  this  provision  which  gives 
the  Commission  power  to  fix  rates  for  the  future,  no  intelligence,  no 
power  has  yet  been  developed  that  can  with  any  degree  of  certainty 
teU'what  it  is  going  to  cost  in  the  future.  It  is  possible  b}^  the  law  of 
averages  to  say  what  it  has  cost  in  the  past,  if  jou  have  the  statistics, 
but  to  say  what  it  will  cost  in  the  future  in  any  given  case  is  out  of  the 
question  and  beyond  the  range  of  the  human  intellect. 

Mr.  Coombs.  Has  the  geography  anything  to  do  with  the  relative 
cost  ? 

Mr.  Bird.  How  is  that? 

Mr.  Coombs.  The  geography;  you  take  the  Santa  Fe  from  Califor- 
nia, and  it  runs  through  a  level  country,  comparatively,  while  on  the 
other  hand  the  Southern  Pacific  commences  to  climb  the  Sierra  Nevada 
Mountains,  and,  connecting  with  the  Union  Pacific,  it  has  to  climb  over 
the  Rockies. 

Mr.  Bi£D.   Geography  certainly  has  a  great  deal  to  do  with  the 
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matter.  Millions  of  dollars  have  been  spent  in  the  last  few  years  to 
reduce  grades  and  curves,  and  it  is  most  evident  that  the  geography 
is  therefore  to  be  taken  into  consideration.  This  class  of  expenditures 
are  continued  and  are  increasing.  The  Central  Pacific  and  the  Union 
Pacific  from  San  Francisco  are  at  a  great  disadvantage  in  certain 
seasons  of  the  year,  in  stress  of  weather,  and  it  is  apparent  that  it  is 
far  more  expensive  to  do  business  b}"  the  waj^  of  Ogaen  and  Salt  Lake 
than  by  way  of  the  Santa  Fe  road. 

Mr.  Coombs.  You  take  the  road  across  the  Sierra  Nevada^  and  j^ou 
always  have  to  have  a  double -capacity  engine  in  the  winter  time  on 
account  of  the  snow  and  the  shoveling  of  snow  and  repairing  of  sheds. 
Can  you  give  an  approximate  statement  of  the  relative  cost  between 
the  two  routes — the  Santa  Fe  and  the  Union  Pacific? 

Mr.  Bird.  1  could  not  go  into  that.  I  am  not  for  that  line  of  argu- 
ment, and  I  think  none  but  an  operating  expert  could  give  you  such  an 
estimate.  But  every  practical  man  knows  this  to  be  true,  that  the 
Santa  Fe  in  the  winter  time  or  in  the  snow  season  can  do  business 
much  more  cheaply  than  the  Omaha,  Ogden  and  Central  Pacific  lines. 
That  is  patent.  The  road  in  the  spring  season  is  sometimes  blocked  by 
snow,  and  all  the  unusual  expense  is  going  on,  but  the  revenue  has 
ceased;  and  the  damages  incident  to  detention  and  personal  loss  swell 
the  expenses. 

If  the  cost  of  the  service  enters  into  the  making  of  a  rate,  it  must  be 
duly  considered,  and  it  takes  a  great  deal  of  ingenuity,  intelligence, 
and  experience  to  determine  what  bearing  the  cost  can  have  on  the 
tariff.  If  anyone  is  clothed  with  power  to  make  rates,  that  power 
must  be  limited  to  making  a  reasonable  maximum  rate,  and  they  must 
not  make  a  rate  which  is  unreasonable  or  which  is  based  on  temporary 
competitive  conditions,  because  the  bill  provides  that  their  rates  must 
continue  two  years,  long  after  the  necessity  for  minimum  or  competi- 
tive rates  has  ceased.  In  order  to  fix  reasonable  maximum  rates  the}' 
must  be  practical  and  experienced,  and  I  find  no  such  practice  and  no 
such  opportunity  for  experience  on  the  part  of  the  gentlemen  to 
whom  it  is  proposed  to  delegate  this  power. 

The  Chairman.  Mr.  Bird,  suppose  that  twenty-five  loads  on  a  dry 
rail  in  the  summer  time  is  the  proper  train  for  a  given  engine,  in  sum- 
mer, warm  weather. 

Mr.  Bird.  Yes,  sir. 

The  Chairman  (continuing).  Where  the  lubricators  are  lubricating, 
and  the  oils  are  all  in  their  best  condition,  and  the  packing  is  all  in  its 
best  state,  what  would  be  the  capacity  of  that  engine;  how  many  cars 
would  they  have  to  drop  out  in  the  winter  time  on  a  frosty  rail,  when 
the  boxes  are  all  frozen,  as  thev  would  be  in  the  climate  of  northern 
Iowa;  how  much  less  capacity  would  that  engine  have  under  those 
conditions  than  under  the  former? 

Mr.  Bird.  In  extreme  cases,  sir,  50  per  cent:  possibly  more.  Fre- 
quentl}"  it  would  be  15,  2iK  25.  or  30  per  cent,  according  to  the  degree 
of  temperature,  according  to  the  direction  of  the  wind,  and  according 
to  the  degree  of  frost  upon  the  rail,  and  according  to  all  those  condi- 
tions which  affect  the  moving  power  of  the  locomotive.  The  con- 
ditions not  onlv  affect  the  weight  or  resistance  of  the  train,  but  affect 
the  power  of  the  engine  as  well. 

The  Chairman.  It  affects  its  steaming  powers 

Mr.  Bird.  Yes,  sir;  and  its  wheels  slip;  the  tractiou  U  v\\^'<>^\s\\\^\.^.. 
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Is  there  anything  further  on  that  point? 
The  Chairman.  Nothing  that  suggests  itself  to  me. 
Mr.  Bird.  There  is  another  question.    The  chairman  asked   this 
question: 

As  I  understand  the  Commission,  they  think  they  should  have  the  power  to  fix  the 
rates  for  the  entire  country,  and  they  have  stated  tnat  under  a  given  condition,  if  this 
act  should  pass,  it  would  be  necessary,  or  might  be  necessary,  lor  them  to  fix  ail  the 
rates  upon  an  entire  system  of  railway.  Now,  is  there  any  middle  course  that  might 
be  adopted  there? 

That  question  is  taken  from  the  stenographic  report  of  the  chair- 
man's remarks  yesterday.  1  do  not  think  there  is  a  middle  course.  I 
do  not  believe  it  possible,  proper,  or  just  to  give  to  anybody  the  power 
^  over  rates  at  all  unless  tiiey  have  supreme  control.  1  believe  that  if 
they  are  charged  with  the  duty  of  fixing  rates  on  a  given  article 
that  duty  necessarily  implies  that  the  changes  they  may  make  in  that 
case  must  be  met  by  them.  I  do  not  see  how  it  can  be  separated  from 
the  whole  power.  Practically  it  can  not  be  separated.  If  the  question 
arises,  if  the  complaint  is  made  that  the  rate  on  soap  between  Chicago 
and  Omaha  is  excessive,  and  they  may  determine  that  it  is  in  some 
respects  excessive  and  require  a  modification  for  two  years  at  least, 
that  may  be  sufficient. 

But  here  is  an  opportunity  and  here  is  an  invitation  for  the  shipper 
of  every  other  article  in  the  class  in  which  soap  is  included  to  say 
''You  have  created  new  conditions,  and  soap  is  not  paying  its  proper 
share  of  the  transportation  charge  on  fourth-class  goods.  Other  arti- 
cles are  paying  their  share,  ana  we  want  this  equalized.  I  want  to 
ship  my  candles,"  one  will  say.  And  so  a  special  rate  is  given,  and  so 
it  goes  on,  ad  infinitum.  1  do  not  see  how  the  duty  could  be  per- 
formed with  any  satisfaction  to  the  public  if  it  is  confined  to  a  single 
article  at  a  time,  and  even  if  it  is,  the  door  is  open  to  complaint  and 
anyone  may  well  insist  upon  a  revision  of  the  entire  tariff. 

I  do  not  think  that  the  Federal  Government  can  properly  control 
V  interstate  traffic  in  any  particular  unless  it  can  control  it  all,  and  the 
control  lies  in  the  rate-making  power. 

There  is  no  other  connected  (question  with  the  subject  of  any  con- 
siderable importance,  and  it  is  just  as  reasonable  to  say  that  Congress 
shall  control  the  rate  on  soap  and  on  nothing  else  as  it  is  to  transmit 
its  power  to  the  Commission  in  the  same  manner.  • 

Mr.  Richardson.  That  means,  does  it  not,  that  the  Government 
can  never  take  the  control  of  these  matters  unless  there  is  Govern- 
ment ownership  of  the  roads?     It  reduces  it  to  that. 

Mr.  Bird.  I  am  hardly  competent  to  go  into  that  question. 

Mr.  Richardson.  It  ultimately  leads  to  that  argument? 

Mr.  Bird.  Perhaps  it  does,  but  I  am  only  trying  to  say  that  if  the 
Commission  is  to  have  this  power  conferre(l  upon  it  it  has  to  be  con- 
ferred by  the  Government  itself,  and  if  the  Government  undertakes 
by  more  direct  means  to  control  interstate  commerce,  it  can  not  do  it 
effectively  unless  it  controls  it  all,  and  it  can  not  wiselv  confer  upon  a 
substitute  body  the  power  to  control  a  part  of  it  unless  that  power 
applies  to  it  all,  ana  the  very  act  of  fixing  the  rate  on  this  or  that 
article  makes  it  immediately  necessary  to  regulate  it  upon  something 
else,  and  ''something  else''  covers  the  whole  range. 

Now,  aside  from  the  complaint  in  regard  to  the  abuses  about  which 
there  is  no  controversy,  viz,  secret  preferences.     The  burden  of  com- 
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plaint,  the  drift  of  tuo  arguments  in  support  of  this  measure  is  that 
there  are  open  tariff  discriminations  between  communities;  that  the 
rates  between  Chicago  and  New  York,  for  instance,  are  disproportion- 
ately high  when  compared  with  the  rates  between  Chicago  and  Phila- 
delphia or  Chicago  and  Baltimore.  It  is  alleged  by  the  proponents 
of  this  measure  that  discriminations  of  this  character  is  the  justifica- 
tion for  pending  measures.  How  can  they  regulate  that  unless  they 
control  every  class,  every  article  and  rate  in  all  tariffs  everywhere? 
And  immediately  there  comes  before  this  Commission,  under  this 
measure,  the  necessity  and  obligation  of  taking  in  the  entire  traffic  of 
the  country. 

There  is  onlj^  one  question  remaining,  Mr.  Chairman,  which  was 
proposed  by  you  yesterday.     You  said: 

Then  I  would  like  you  to  give  your  views  as  to  what  the  remedy  should  be  where 
there  is  an  excessive  charge  persisted  in  by  a  carrier. 

Mr.  Chairman,  in  my  opinion,  if  measures  are  adopted  which  sub- 
stantially do  away  witn  the  great  offense  of  secret  rates  a  new  condi- 
tion will  be  created,  thoroughly  new,  a  revolution,  so  far  as  that  is 
concerned.  Public  opinion  has  been  in  some  wise,  perhaps,  affected, 
limited,  or  restricted,  more  or  less,  b}^  the  fact  that  a  numoer  of  large 
shippers  have  been  able  to  get  benefits  which  their  neighbors  have  not 
had,  and  those  men  very  largely  mold  public  opinion.  Wipe  that 
out.  I  believe  it  can  be  done  effectually;  and  then  when  it  appears 
that  a  rate  is  extravagant  or  extortionate  or  unreasonable,  and  has 
been  so  pronounced,  public  opinion  will  be  much  more  effective. 

But  1  do  not  rely  upon  that  as  a  remedy,  but  only  as  one  of  the 
things  to  be  taken  into  consideration.  I  do  not  see  why  proper  and 
prompt  measures  may  not  be  obtained.  1  do  not  see  what  is  to  pre- 
vent m junctions  or  any  other  processes  which  are  open  to  the  Com- 
mission at  this  time,  processes  which  bring  about  a  speedy  determination 
of  the  reasonableness  of  a  rate.  It  does  not  follow  that  because  some- 
body complains  a  rate  is  unreasonable.  Because  somebody  persistently 
insists  upon  it  and  continually  follows  the  Commission  with  complaints, 
it  does  not  follow  that  that  rate  is  unreasonable.  It  ma}^  be  a  vital 
point  for  the  carrier,  and  the  carrier  should  be  at  least  assured  of  the 
protection  which  the  law  affords  to  other  people  in  the  protection  of 
their  property,  and  in  this  case  it  seems  to  me  that  the  process  is  swift 
enou^n.  But,  as  I  said  before,  I  feel  incompetent  to  discuss  these 
questions  from  a  legal  point  of  view,  and  a  gentleman  will  follow  me 
at  the  pleasure  of  this  committee  who  is  better  able  to  discuss  that 
than  I  am. 

Mr.  Chairman,  1  have  been  interested,  as  the  defendant,  or  the  rep- 
resentative of  the  defendant,  in  a  very  large  number  of  cases.  I  can 
not  remember  a  single  one  which  has  come  from  the  producer,  from 
the  owner  of  the  propert}'.  In  every  case  which  I  call  to  mind,  and  I 
am  willing  to  say  now  that  the  majority  of  the  complaints  have  come 
from  the  middleman,  the  man  who  does  not  pay  the  freight.  I  do 
not  (juestion  the  right  of  that  class  of  men  to  appear  before  the  Com- 
mission and  make  tiieir  complaints.  Thev  have  a  legal  right  to  do  so, 
but  it  is  a  thing  which  I  think  this  conunittee,  representing  Congress, 
can  well  afford  to  take  into  consideration.  Their  quariels  are  as  dis- 
tinctly quarrels  for  supremacy  over  their  competitors  as  ever  was  a 
quarrel  between  railroads  for  supremacy.     And  the  Commission  is^ 
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and  always  will  be,  used  as  a  forlorn  hope  to  beat  the  other  class  of 
men  and  the  other  community.     And  perhaps  it  is  right. 

But  it  is  a  fact  that  the  man  who  pays  the  freight  seldom  complains. 
The  very  thing  that  one  community  complains  of  is  the  very  thing 
that  pleases  the  producer,  because  lie  ain  ship  somewhere  else  at  a 
higher  rate  of  profit,  and  because  there  is  always  in  such  cases  an  ele- 
ment of  competition  which  adds  to  the  value  of  his  property.  And  in 
most  of  the  cases,  if  these  complaints  were  sustained,  it  would  in  a 
large  measure  reduce  competition  and  deprive  the  producer  of  a  profit 
which  he  had  previously  had. 

Mr.  Davis.  Somebody  before  us,  I  do  not  know  who  it  was,  a  week 
or  so  ago,  took  the  position  that  the  producer  was  not  the  man  who 
pays  the  freight  anyway,  and  I  tried  to  get  him  to  go  to  the  last  analy- 
sis of  that  and  admit  that  the  producer  paid  the  freight,  but  he  never 
did.     I  underatand  your  position  to  be  that 

Mr.  Bird.  If  the  tariffs  on  wheat  from  the  wheat  belt  to  Chicago, 
Milwaukee,  and  Duluth  is  maintained,  if  there  are  no  secret  preferences 
to  the  middleman,  then  the  price  of  wheat  at  the  wheat  fields,  at  the 
farmer's  door,  is  the  price  of  the  wheat  at  Duluth,  and  Minneapolis, 
and  New  York,  and  Liverpool,  whatever  place  it  may  be,  less  the 
freight  and  reasonable  commissions. 

Mr.  Davis.  That  is  exactly  my  idea.  This  man  would  not  admit 
that. 

Mr.  Bird.  You  can  not  get  awaj^  from  that.  That  is  so  plain  that 
the  man  who  runs  may  read  it. 

Mr.  Chairman,  I  could  occupy  your  time  further  if  it  was  proper, 
but  I  will  not  trespass  upon  your  time  unless  you  or  members  of  the 
committee  wish  to  ask  me  any  Questions. 

I  thank  you  very  sincerely  lor  the  consideration  which  has  been 
given  to  me. 

The  Chairman.  We  will  resume  these  hearings  on  Tuesday  next  at 
half  past  10. 

(Thereupon,  at  11.40  a.  m.,  the  committee  went  into  executive  ses- 
sion, at  the  conclusion  of  which  ft  adjourned  until  Tuesday,  May  6, 
1902,  at  10.30  o'clock  a.  m.) 


Interstate  Commerce  Commission, 

Tuesday^  May  6^  1902. 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hepburn 
in  the  chair. 

The  Chairman.  The  committee  will  be  in  order.  Mr.  Blythe,  if 
you  are  ready  to  proceed,  the  committee  will  hear  you. 

STATEMENT  OF  ME.  J.  W.  BLYTHE. 

Mr.  Blythe.  Mr.  Chairman  and  gentlemen  of  the  committee,  I  have 
been  asked  by  representatives  of  a  number  of  the  railroads  in  the  West 
^nd  South  to  present  their  views,  which  are  mv  own  as  well,  upon  some 
of  the  genei*al  features  of  the  legislation  pending  before  this  commit- 
tee, and  especially  upon  the  general  features  of  the  Corliss  bill.  It  is 
my  wish  to  follow  in  what  I  shall  have  to  say  the  will  and  suggestions 
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of  the  committee,  or  members  of  it,  and  if  I  should  wander  away  from 
the  subjects  that  seem  to  them  most  pertinent,  1  shall  be  very  glad  to 
be  recalled. 

The  Corliss  bill  has  in  it  ceitain  definite  grants  of  power  as  to  the 
control  of  rates,  which  is  the  most  important  feature  of  the  bill,  and 
which,  if  the  committee  please,  I  will  reserve  for  a  few  moments  and 
discuss  very  briefly  some  of  the  remedial  features  of  the  bill,  simply 
to  meet  the  inquiry  of  the  Commission  as  to  what  the  views  of  the 
i*aiIroads  in  respect  to  those  are. 

I  have  not  had  the  privilege  of  hearing  the  testimony  before  the 
committee  on  the  part  of  the  proponents  of  this  legislation,  but  1  have 
read  with  care  the  most  of  it,  and  especially  the  suggestions  made  by  the 
members  of  the  Interstate  Commerce  Commission.  The  complaint 
seems  to  be  directed,  first,  to  preferential  rates,  the  payment  of  secret 
rebates,  discriminations  in  favor  of  individuals  or  of  communities,  and, 
finally,  and  in  a  most  important  sense,  was  alleged  the  want  of  power 
in  the  Commission  to  give  effect  to  its  judgments,  and  in  respect  of  all 
of  these  there  seems  to  be  a  definite  claim  that  the  power  to  fix  mtes 
is  necessary,  while,  incidentally,  it  is  claimed  that  certain  other  powers 
should  be  given. 

The  most  important  remedial  feature  of  this  act  is  as  to  the  method 
in  which  the  proof  should  be  taken  and  the  effect  to  be  given  to  the 
award  of  the  Commission.  The  bill  provides  that  the  award  of  the 
Commission,  the  finding  or  judgment  of  the  Commissioners,  shall  be 
conclusive  unless  it  shall  be  suspended  by  order  of  a  court  upon  an 
appeal,  "where  it  clearly  appears,"  I  believe  is  the  language,  that  the 
oraer  was  erroneous.  The  further  provision  is  that  the  testimony 
shall  all  be  taken  by  the  Commission;  that  any  court  to  which  the  case 
shall  be  afterwards  removed,  or ''appealed,'  as  the  language  of  the 
act  runs,  shall  proceed  only  upon  the  evidence  taken  by  the  Commis- 
sion, and  if  that  be  found  to  oe  insufficient  or  in  any  way  defective, 
that  it  shall  be  remedied  by  reference  back  to  the  Commission  for  the 
purpose  of  taking  further  testimony. 

1  think,  Mr.  Chairman,  that  1  may  say  that  the  whole  history  of  our 
Government  maj  be  challenged  for  any  such  limitation  upon  the  power 
of  the  Federal  judiciary.  I  believe  it  to  be  anomalous  and  without 
parallel,  and  the  only  parallel  that  is  cited  is  cited,  1  believe,  by  Mr. 
Bacon  when  he  says  that  it  is  analogous  to  the  finding  of  the  board  of 
appraisers  in  cases  of  impoits  into  this  country.  But,  if  the  commit- 
tee please,  there  is  this  important  distinction  to  be  taken  there.  The 
appraisers  sit  as  an  arm  of  the  Government  in  aid  of  its  taxing  power, 
the  power  where  the  intervention  of  the  judiciary  is  simply  a  waiver 
by  the  Government  of  its  prerogative,  because  the  Government  could 
and  did,  in  the  absence  of  constitutions  and  before  the  days  of  consti- 
tutions, put  its  hand  into  every  man's  coffer  and  take  out  what  it 
wanted  for  purposes  of  government  without  any  special  judicial  deter- 
mination as  to  whether  tnat  act  violated  any  of  his  rights. 

And  even  in  this  case  the  person  upon  whom  the  tax  is  levied  or  the 
property  upon  which  the  tax  is  levied,  to  be  more  accurate,  has  no 
appeal.  Tnere  is  no  judicial  determination  as  to  the  propriety  of  the 
right  to  levy  a  tax  or  as  to  the  amount  of  the  tax  which  is  collected. 
That  rests  entirely  in  the  will  of  this  Congress;  it  rests  always  in  the 
will  of  the  Government,  and  is  an  exercise  of  high  prerogative.  No 
other  case  has  been  cited  at  this  hearing,  no  other  analogy,  no  otha.^ 
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parallel,  to  this  legislation.  But  a  year  or  two  ago  the  Interstate 
Commerce  Commission,  speaking  for  itself,  suggested  that  this  method 
of  taking  testimony  was  analogous  to  the  taking  of  testimony  by  a 
special  master,  the  taking  of  testimony  in  all  courts  of  equity  by 
masters  or  commissioners  appointed  for  that  purpose. 

But  here  is  an  important  aistinction  to  be  taken  between  a  master 
in  chancery  or  a  notary  public  sitting  as  a  master,  or  any  person  to 
whom  the  power  of  the  court  is  giv^en  in  aid  of  its  power  to  take  tes- 
timony; no  matter  how  it  is  done,  done  by  agreement  of  parties,  under 
a  statute  or  rule  of  court,  no  matter  how  it  is  done,  the  court  has  con- 
trol of  that  officer;  the  officer  is  an  officer  of  the  court;  he  is  an  arm 
of  the  court,  subject  to  its  direction,  and  no  person  can  be  compelled 
to  testify  before  a  master  or  a  special  commissioner  if  he  chooses  to 
invoke  his  constitutional  right  to  ask  that  he  be  taken  before  the  court 
and  there  given  an  opportunity  te  be  heard  upon  the  question  whether 
the  testimony  is  material,  relevant,  and  whether  the  compulsion  to 
testify  under  the  circumstances  is  an  invasion  of  his  personal  and  con- 
stitutional rights.  No  such  provision  is  in  this  act;  never  has  been 
any  attempt  in  this  act  to  preserve  the  constitutional  rights  of  the  wit- 
nesses; nor  in  any  other  legislation  which  has  been  proposed  upon 
this  subject. 

Now,  there  is  another  very  important  reason  why  the  Commission 
itself  is  absolutely  incompetent,  why  it  is  disqualified,  and  ought  to  be 
disaualified  from  acting  as  a  commissioner  to  take  testimony  in  a  case 
of  tnis  character,  and  what  I  have  to  say,  Mr.  Chairman  and  gentle- 
men of  the  committee,  upon  this  subject  1  say  with  very  great  diffi- 
dence, for  all  the  gentlemen  composing  the  Interstate  Commerce 
Commission  are  men  for  whom  I  entertein  the  highest  regard,  and 
with  whom  I  am  on  the  most  friendly  terms  and  with  whom  I  have 
companionable  and  pleasant  personal  relations.  I  do  not  wish  to  assail 
their  puiposes  or  their  motives  in  any  way.  I  wish  to  assail  only  the 
organization,  the  functional  structure  of  the  body  which  they  compose, 
which  renders  them  incompetent  to  enter  upon  an  investigation  of  this 
sort.  The  Commission  is  a  partisan  body;  a  body  framed  to  be  parti- 
san.    The  interstate-commerce  law  made  it  a  partisan  body. 

Commissioner  Prouty  testified  before  this  committee  last  week  or 
week  before  that  it  was  a  partisan  body.  Every  commission  of  this 
character  that  ever  has  been  erected  under  any  law  of  the  United 
States,  or  under  any  law  of  any  of  the  States,  has  been  recognized  to 
be  so.  As  Governor  Larrabee  said,  in  a  communication  directed  to 
the  legislature,  apropos  of  the  Iowa  State  commission,  ''the  com- 
mission is  a  committee  of  the  people.  The  railroads  can  be  trusted  to 
take  care  of  themselves."  That  has  been  the  fundamental  idea  of 
every  commission  ever  erected,  and  it  appears  in  the  original  act  to 
regulate  commerce — the  Cullom  bill. 

There  is  no  provision  in  that  bill  anywhere  that  the  Commission  shall 
proceed  as  a  judicial  body,  or  that  it  is  charged  with  the  duty  of  pre- 
serving and  safeguarding  the  interests  of  the  railroads,  but  the  whole 
spirit  and  intent  of  the  act  to  reirulate  commerce  was  that  the  Commis- 
sion should  represent  the  people,  that  everything  they  did  should  be 
done  at  the  expense  of  the  Government  for  the  complainant  as  against 
the  railroads,  and  that  in  all  the  functions  which  that  Commission  was 
called  upon  to  exercise  it  was  to  be  jealous  of  the  rights  of  the  people, 
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the  rights  of  the  shippers,  to  remedy  and  prevent  the  abuses  that  the 
act  contemplated. 

Mr.  Chairman,  can  a  partisan  body,  can  a  body  that  is  organized  for 
the  purpose  of  looking  after  the  shipper  and  jealously  caring  for  and 
looking  after  the  interests  of  one  party  to  a  litigation,  that  is  itself 
generally  a  party  to  the  cause,  be  a  proper  body  to  take  all  the  evi- 
dence and  make  up  the  recoiyl  upon  which  the  rights  of  the  other 
party  shall  be  heard  and  determined  by  the  judicial  branch  of  the 
Government  J 

And  there  is  another  reason.  The  Interstate  Commerce  Commis- 
sion is  an  extra-constitutional  bodj-.  I  do  not  say  it  is  unconstitu- 
tional, I  do  not  assail  the  power  of  Congress  to  pass  this  act,  but  I  say 
that  it  is  an  extra-constitutional  body.  There  is  no  word  in  the  act 
which  makes  this  Commission  the  arm  of  any  one  of  the  constitution- 
ally recognized  departments  of  the  Government. 

It  has  powers  wnich  the  Commission  themselves  say  are  partly  legis- 
lative, partly  administrative,  and  pertly  judicial — quasi-legislative, 
quasi-judicial — ringing  the  changes  on  those  terms.  The  act  does 
not  make  this  Commission  or  Bureau  responsible  to  anv  department  of 
the  Government.  The  act  provides  not  that  they  shall  report,  except 
to  Congress.  They  shall  report  to  Congress  certain  things,  what  they 
do  they  shall  give  publicity,  and  all  that,  and  they  are  to  report  to 
Congress  the  tnin^s  which  they  recommend  shall  be  done  in  the  way 
of  further  legislation  or  further  remedial  action,  to  give  effect  to  the 
pui-poses  of  the  law.  I  do  not  think  it  would  be  an  extravagant  thing 
if  I  should  say  that  it  could  not  be  successfully  challenged  that  no 
member  of  the  House  has  ever  read  the  reports  of  the  Commission.  I 
doubt  very  much  if  any  member  of  this  committee  has  ever  carefully 
scrutinized  the  reports  of  the  Commission  to  see  what  thej"  have  done 
in  response  to  mandates  of  this  character. 

The  result  of  this,  if  what  I  have  said  is  true,  is  that  to  give  this 
power  to  the  Commission  to  take  evidence  is  an  unconstitutional  exer- 
cise of  the  legislative  power 

Mr.  Coombs.  What  f 

Mr.  Blythe.  It  is  an  unconstitutional  exercise  of  the  legislative 
power.  That  is  to  say,  Congress  has  no  power  to  confer  upon  the 
Commission  the  right  to  take  evidence  in  a  case  which  is  one,  recog- 
nized as  one,  for  judicial  determination. 

Mr.  Coombs.  You  are  speaking  about  the  judicial  features? 

Mr.  Blythe.  I  am  speaking  only  about  this  judicial  feature:  That 
the  judiciary  shall  be  limited  in  any  case  properly  brought  to  its  cog- 
nizance by  testimony  taken  in  any  extraconstitutional  way,  taken 
outside  of  the  rules  and  limitations  and  precedents  of  the  law  and  the 
Constitution  is,  it  seems  to  me,  a  wholly  unconstitutional  thing. 

1  do  not  think  I  need  to  enlarge  upon  that,  because  it  follows,  I 
think,  from  what  I  have  already  said  about  the  structure  of  the  Com- 
mission itself.  I  think  it  follows,  too,  that  if  an  order  of  the  Commis- 
sion is  made,  and  if  the  railroad  companies  think  that  their  rights  are 
invaded  to  the  extent  that  it  becomes  necessary  for  them  to  appeal 
to  the  courts,  that  in  order  to  avoid  very  grave  injustice  and  oppres- 
sion it  is  necessary  that  the  appeal  to  the  courts  should  in  some  way 
supersede  the  order  until  the  courts  may  themselves  pass  upon  the 
propriety  of  it.  Any  other  rule  than  that,  of  course,  as  we  have  found 
m  some  cases,  is  to  take  away  practically  all  the  advantage  of  tha 
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constitutional  rieht  to  go  into  the  courts  to  have  your  controvei*sY 
determined.  1  do  not,  of  course,  mean  to  say  that  the  appeal  of  itself 
should  supersede  the  order.  I  do  not  think  that  is  necessary,  nor  do 
I  think  it,  on  the  whole,  expedient. 

But  I  do  not  think  that  the  court  should  be  vested  with  the  same 
discretion  that  a  court  of  equity  will  exercise  in  every  other  class  of 
cases  which  come  before  it  for  deterpaination,  and  in  its  discretion 
supersede  any  order  which  may  tend  to  work  injustice  if  not  super- 
seded, and  keep  the  rights  of  Doth  the  parties  litigants  in  abeyance 
until  the  courts  may  act  upon  it.  Therefore  I  think  that  this  bill 
should  be  modified  so  that  the  appeal  to  the  court  taken  within  a 
reasonable  time— and  by  the  way  I  think  that  twent\^d  ays  is  entirely 
too  short  a  time  and  should  be  extended — the  order  should  be  modified 
so  that  the  appeal  will  of  itself  suspend  the  writ,  as  this  act  provides 
for  a  few  days,  after  that  the  court  ma}'  suspend  the  writ,  or  permit 
it  to  go  into  effect  at  its  discretion  upon  a  review  of  the  case  as  it  is 
presented  by  the  parties. 

Of  course,  what  I  have  said  in  that  connection  will  affect  also  the 
provisions  on  page  6  of  this  bill,  that  an  appeal  to  the  Supreme  Court 
shall  not  operate  to  stay  or  supersede  the  order  of  the  circuit  court. 
That  is  a  matter  that  should  rest  in  the  discretion  of  the  couit.  It  is 
not  uncommon,  it  is  almost,  I  think,  the  invariable  rule,  that  the  courts 
may  exercise  their  discretion  to  grant  a  supei'sedeas  in  all  cases  of 
appeal,  and  that  power,  I  think,  should  be  preserved  in  this  bill. 

Mr.  Richardson.  Right  there,  on  page  6 

Mr.  Blythe.  Yes,  sir. 

Mr.  Richardson  (reading): 

The  filing  of  a  petition  to  review  an  order  shall  of  itself  suspend  the  effect  of  such 
order  for  thirty  days,  and  the  court  before  which  the  saine  is  pending  may  also,  if 
upon  an  inspection  of  the  record  it  plainly  appears  that  the  order  proceeds  upon 
some  error  of  law,  or  is  unjust  and  unreasonable  upon  the  facts,  and  not  otherwise, 
suspend  the  operation  of  the  order  during  the  pendency  of  the  proceedings  in  review, 
or  until  further  order  of  the  court. 

Mr.  Blythe.  Now,  Mr.  Richardson,  if  you  will  permit  me,  the  only 
thing  that  1  object  to  there  is  the  phi'ase  ''it  plainly-  appears."  Mr. 
Knapp,  if  I  am  correctly  informed,  acknowledges  that  that  is  too 
stringent  and  might  be  construed  as  only  requiring  the  court  to  sus- 
pend the  order  in  a  case  where  some  very  manifest  injustice  is  to  be 
done. 

Mr.  Richardson.  Then  that  language  would  only  conve}"  the  right 
and  power  to  suspend  any  order  of  the  Commission  until  the  further 
order  of  the  courts 

Mr.  Blythe.  Yes,  sir. 

Mr.  Richardson.  That  is,  that  the  full  effect  of  the  appeal  should 
be  granted  to  the  defendant? 

Mr.  Blythe.  Yes;  the  rule  that  applies  in  every  other  equity  case. 
That  is  the  only  thing  the  railroads  ask;  that  the  rules  that  govern 
other  business  shall  gov^ern  theirs.  If  we  can  not  live  under  the  law, 
we  can  not  live  at  all. 

Mr.  Coombs.  You  think  that  anything  else  would  not  be  due  process 
of  law? 

Mr.  Blythe.  I  think  not.  While  perhaps  it  will  be  going  too  far 
to  say  that  such  a  provision  as  this  would  be  clearly  unconstitutional, 
I  say  that  it  is  clearly  unjust. 
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Mr.  Coombs.  Here  is  the  proposition:  Due  process  of  law,  of 
course,  is  a  very  common  term,  but  is  it  necessanly  an  inhibition  on 
the  legislature  of  providing  for  a  procedure  in  one  case  where  general 
procedure  might  perhaps  be  applied  to  other  cases;  that  is,  special 
procedure  of  court,  mind  you 

Mr.  Blythe.  I  should  say  no,  so  far  as  it  affects   remedies  and 

f)rocedure  only  and  not  the  substantial  rights  of  the  parties,  but  such 
egislation  must  not  curtail  constitutional  safeguards. 

Mr.  Coombs.  That  is  always  dependent  upon  the  question  of  whether 
it  does  curtail  constitutional  safeguards. 

Mr.  Blythe.  Always. 

Mr.  Coombs.  Now,  this  is  only  a  change  of  method  of  procedure; 
it  is  not  anything  more. 

Mr.  Blythe.  Is  it  not  something  more  in  the  attempt  to  give  to  the 
Commission  a  restraint  and  a  limitation  upon  the  courts  in  respect  to 
the  making  up  of  the  evidence? 

Mr.  Coombs.  Pending  an  appeal? 

Mr.  Blythe.  No;  1  am  talkmg  about  the  other  question  of  taking 
evidence.  So  far  as  this  matter  of  the  suspension  of  the  writ  is  con- 
cerned, I  say  leave  it  entirely  to  the  courts;  and  I  do  not  say  that  it  would 
be  unconstitutional,  Mr.  Coombs,  for  the  legislature  to  take  awa}'  that 
right.  It  would  be  unjust  and  oppressive,  but  I  do  not  say  it  would 
be  unconstitutional.     1  do  not  know  whether  it  would  or  not. 

Mr.  Richardson.  What  is  the  trouble,  if  the  Interstate  Commerce 
Commission  should  fix  a  rate;  it  seems  to  me  that  their  complaint  ir. 
that  they  can  not  enforce  their  orders.  What  is  the  trouble  if  they 
can  not  fix  a  rate;  as  to  the  remedy  of  injunction,  why  would  they  not 
be  protected  in  that? 

Mr.  Blythe.  I  think  they  are  abundantly  protected  in  that  in  the 
act  to  regulate  commerce  as  it  stands.  1  think  they  have  all  the 
power  that  Congress  ever  could  give  them. 

I  was  just  about  to  proceed  witn  the  discussion  as  to  the  giving  to 
the  courts  more  clearly  the  remedy  by  injunction  in  cases  brought 
before  them  by  the  Commission,  where  that  remedj'  is  sought.  It 
seems  to  me  that  resorting  to  the  remedy  by  injunction,  the  interests 
of  the  shipping  public  as  well  as  the  railroads  would  be  amply  pro- 
tected. It  strikes  me  that  way.  I  can  only  say  again  that  it  a  rail- 
road can  not  live  under  the  law  it  can  not  live  at  all.  We  have  got  to 
live  under  the  law.  That  is  all  we  want,  but  we  want  the  same  law 
that  eveiybody  else  has.  The  Chicago,  Burlington  and  Quincy  Rail- 
road has  40,000  employees.  They  have  relatives  and  friends,  and  our 
relations  with  the  whole  community  are  intermingled.  We  only  want 
to  live  under  the  same  laws,  rules,  and  customs  that  everybody  else 
that  we  are  associated  with  has  to  live  under,  and  if  we  can  not  live 
under  that  law  we  can  not  live  at  all.     Have  I  met  your  inquiry  ? 

Mr.  Richardson.  Yes,  sir. 

Mr.  Blythe.  As  to  the  remedy  by  injunction  I  wish  to  say  onl}'^  this: 
I  believe  in  the  remedy  by  injunction.  I  believe  in  the  aim  of  the 
Federal  courts.  I  believe  in  the  rule  that  courts  of  equity  should 
expand  and  enlarge  their  jurisdiction.  I  believe  that  the  greatest 
safeguard  of  republican  institutions  lies  through  the  equitable  courts 
of  the  Federal  and  of  the  State  governments.  Therefore  I  should  like 
to  see  an}'^  enlargement  of  the  Federal  jurisdiction,  especially  of  the 
equitable  courts,  that  human  ingenuity  can  devise  that  is  calculated 
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to  meet  any  of  the  evils  of  our  civilization.  And  I  believe  that  the 
act  to  regulate  commerce  as  it  stands  to-day  confers  that  jurisdiction 
upon  the  Federal  courts  in  as  large  and  as  plenary  a  way  as  this  bill 
does,  although  not  in  so  distinct  terms,  and  the  only  reason  I  should 
object  to  the  enactment  of  the  provisions  of  this  bill  into  law  at  this 
time  grows  out  of  certain  circumstances  obtaining  in  a  way  to  w^hich 
1  wish  to  call  the  attention  of  the  committee  brieflv. 

The  Government  of  the  United  States,  I  believe,  at  the  instance  of 
the  Interstate  Commerce  Commission,  and  more  directly  at  the  instance 
of  the  President  of  the  United  States,  has  caused  a  number  of  suits  to  be 
brought  restraining  the  railroad  companies  of  the  West  and  the  South 
from  paying  rebates  or  further  discriminating  in  any  waj^  between 
shippers  and  localities.  It  has  been  doubtea  whether  the  Federal 
courts  have  that  jurisdiction.  That  has  been  questioned.  I  m3-self 
believe  that  the  power  is  complete.  The  Government  believes  so,  but 
it  is  a  mooted  question,  and  it  will  be  raised  before  the  courts  in 
which  those  suits  are  pending. 

My  own  judgment  is  that  it  is  very  desirable  that  the  jurisdiction 
of  the  courts  m  those  cases  should  be  sustained,  however  the  cases 
shall  be  finally  decided.  But  with  that  question  open,  that  question 
mooted,  if  the  Congress  should  now  legislate  conferring  that  power,  is 
there  not  danger  that  the  courts  woula  saj^: 

Congress  has  itself  construed  ita  own  act,  in  the  absence  of  any  judicial  determina- 
tion, and  that  must  be  taken  into  the  account,  and  in  view  of  that  we  will  hold  that 
the  Congress  did  not  intend  by  the  act  to  confer  this  equitable  jurisdiction  upon  the 
courts. 

In  that  case  the  cases  now  pending  would  fail  and  the  parties  would 
be  put  back  where  they  were  before  the  suits  were  brought. 

Mr.  Coombs.  Do  you  think  the  court  might  take  that  as  a  rule  of 
construction  ? 

Mr.  Blythe.  I  think  so.  If  that  objection  is  a  valid  one  there  is 
no  doubt  about  that. 

I  think.  Senator  Faulkner,  that  that  is  all  I  have  to  say  on  that 
point.     Is  there  anything  more? 

Senator  Faulkner.  I  believe  not. 

Mr.  Blythe.  There  is  the  further  question  as  to  the  penal  provi- 
sions of  this  act,  as  to  who  would  be  liable  in  case  of  crmiinal  viola- 
tions of  the  law.  The  law  now  provides  that  the  corporation  shall  be 
liable,  that  any  agent,  officer,  etc.,  of  the  corporation  shall  be  liable, 
and  it  provides  in  certain  cases  that  the  shipper  shall  be  liable.  But 
the  provisions  in  respect  to  the  liability  of  shippers  are  of  such  a 
character  that  a  discrimination  nmst  be  shown  before  any  shipper  shall 
be  criminally  liable. 

The  shipper  is  also  criminally  liable  if  by  false  weighing,  and  all 
that  sort  of  thing,  or  any  device,  he  fraudulently  gets  a  lower  rate.  He 
is  also  liable  if  he  pays  a  lower  i-ate  than  somebody  else  is  contem- 
poraneousl}^  paying,  by  wav  of  rebates;  but  he  is  not  liable  if  he 
accepts  rebates  which  are  open  to  ever^^body  or  paid  contemporane- 
ouslv  to  everybody  else. 

1  have  nothing  to  say  in  addition  to  the  arguments  which  have  been 
advanced  here  by  the  Interstate  Commerce  Commissioners  and  b}'  Mr. 
Bird  as  to  the  reasons  wh}"  the  present  liability  of  the  agent  of  the  cor- 
poration should  be  removed. 
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I  believe  that  it  is  a  clear  case  that  the  ends  of  justice  will  )ye  fur- 
thered by  that,  for  the  reasons  they  have  ffiven.  The  agent  of  a  cor- 
po'ration  is  a  mere  servant,  mere  agent,  and  it  may  be  one  agent  of  the 
corporation  to-day  and  another  agent  of  the  same  corporation  to-mor- 
row, and  half  a  dozen  men  representing  some  corpomtion  to-day, 
engaged  in  a  case  of  this  sort  in  the  carrying  out  of  the  instructions  of 
superior  oflBcers  representing  the  corporation  or  possibh"  the  corpora- 
tion itself.  For  fifteen  years  the  attempt  has  been  made  to  get  the 
evidence  of  violations  of  the  law  of  this  cuaracter  that  would  result  in 
the  punishment  of  individuals  who  are  employed  by  the  corporations, 
and  those  efforts  have  signally  failed,  I  believe,  in  every  case.  There 
have  been  one  or  two  cases,  only  one  or  two,  and  in  those  cases  the 
facts  were  very  unusual.  I  belicv^e  that  if  punishment  were  restricted 
to  the  corporation  itself  it  would  be  found  very  much  more  etfectivo. 

As  to.wnether  or  not  the  shipper  should  be  liable,  I  am  clearly  myself 
of  the  opinion  that  the  shipper  should  be  liable  equally  with  the  cor- 
poration. Of  course,  the  same  reasons  that  apply  in  the  case  of  the 
railroad  would  apply  to  the  shippers,  where  tne  person  technicully 
receiving  the  rebate  is  a  mere  servant  and  a  mere  intermediate.  The 
punishment  ought  to  fall  upon  the  real  beneficiary,  whether  as  indi- 
vidual or  corporation,  and  I  believe  that  it  would  not  in  any  way  tend 
to  make  convictions  more  difficult  to  make  the  shipper  liable. 

Mr.  Richardson.  If  the  larger  includes  the  less — if  3'ou  put  the 
punishment  upon  the  corporation — would  you  not  be  stoppuig  the 
opportunity  ot  the  shipper  to  avail  himself  of  the  rebate  ?  Why  not  put 
it  upon  the  corporation  and  exempt  the  shipper?- 

Mr.  Blythe.  The  reason  for  that  is  this:  The  giving  of  rebates  to 
shippers  is  in  every  case  of  which  I  have  ever  had  any  knowledge  a 
case  of  sandbagging. 

Mr.  Adamson.  Don't  you  think  the  attempt  should  be  punishable 
even  if  he  does  not  succeed;  if  he  just  solicits  the  rate  should  he  not 
be  punished? 

Mr.  Blythe.  I  think  I  would  hardly  go  as  far  as  that.  If  you 
applied  that  to  the  ordinary  rules  of  life  there  are  many  of  us  who 
would  find  ourselves  in  a  veiy  disagreeable  situation.  I  do  not  think 
you  ought  to  limit  ingenuity  in  that  way. 

Mr.  Adamson.  1  do  not  call  it  ingenuity  to  violate  a  public  law. 
That  is  rascalit3\ 

Mr.  Richardson.  Is  not  your  position  this,  that  you  are  prohibiting 
the  exercise  of  the  natural  disposition  on  the  pait  of  men  to  go  and 
solicit  the  ver}^  best  terms  that  they  can.  You  are  making  it  a  crime 
for  them  to  do  that.  A  man  goes  to  an  agent  and  wants  his  goods 
shipped,  and  he  wants  them  snipped  on  the  very  best  terms,  and  he 
goes  innocently  and  goes  without  knowing  the  terms  prescribed  by  the 
railroad.  The  agent  may  agree  with  him.  He  may  say,  "I  will  send 
your  goods  at  so  and  so  on  the  regular  published  tariff  rate,"  and  yet 
afterwards  they  will  turn  him  over  a  rebate.  Now,  ought  that  man 
be  punished  criminally? 

Mr.  Blythe.  If  he  does  it  knowingly. 

Mr.  Richardson.  Yes;  he  is  supposed  to  know  what  the  law  is. 

Mr.  Blythe.  Suppose  he  actually  knows? 

Mr.  Richardson,  ne  does  not  know  until  the  rebate  is  handed  back 
to  him. 

Mr.  Blythe.  I  think  you  must  have  the  scienter. 
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Mr.  Adamson.  All  those  questions  are  governed  By  the  laws  restrict- 
ing procedure,  and  it  seems  to  rae  if  you  make  anything  a  crime,  the 
attempt  to  do  it  ought  to  be  a  crime,  if  it  fails  also. 

Mr.  Blythe.  Well,  I  think,  if  you  please,  that  is  going  a  long  way. 
There  are  some  crimes  where  it  is  undoubtedly  true.  But  who  ever 
heard  of  amiin  being  punished  for  murder  for  the  mere  attempt  made. 
He  is  punished  for  the  crime  of  attempting  it. 

Mr.  Adamson.  With  intent  to  murder.  Assault  with  intent  to 
murder. 

Mr.  Blythe.  Assault;  yes,  sir.     He  is  punished  for  the  assault. 

Mr.  Adamsox.  That  is  an  attempt. 

Mr.  Blythe.  But  the  attempt  to  nuirder  is  never  punished  as  a 
murder. 

Mr.  Adamson.  It  is  just  a  different  name  for  it.  Attempt  with 
intent  to  murder  means  an  attempt  to  murder. 

Mr.  Blythe.  There  must  be  some  overt  physical  violation  of  the 
rights  of  the  victim  before  any  man  can  be  punished. 

Suppose  1  go  to  your  hotel  with  the  intention  of  attempting  to  mur- 
der you,  but  before  I  get  there  somothin/x  diverts  me  ana  1  go  back. 

Mr.  Adamson.  All  that  has  been  provided  for  for  ages. 

Mr.  Blythe.  Yes;  that  is  not  a  crime. 

Mr.  Richardson.  Don't  3'ou  think  if  you  make  the  penaltj'^  large 
enough  and  impose  it  uix)n  the  corporation  it  would  stop  rebates? 
The  attempt  would  be  prevented  then. 

Mr.  Blythe.  1  think  that  in  that  view  you  leave  out  of  sight — I 
think  there  is  much  to  be  said  for  that  side,  but  1  think  you  leave  out 
of  sight  this  consideration:  Suppose  that  Mr.  Armour  in  the  old 
days — let  us  suppose  a  case  which  can  not  now  happen,  because  all 
the  men  are  deacl— suppose  that  Armour,  who,  in  the  old  daN^s  was  the 
head  of  the  largest  packing  compan}^  in  the  world,  and  suppose  he  had 
gone  to  Alexander  Mitchell,  president  of  the  Milwaukee  and  St.  Paul 
liailroad.  Those  two  men  were  warm  personal  business  friends,  in  a 
great  many  enterprises  together,  and  confident  of  each  other. 

Suppose  that,  as  I  say,  Armour  had  gone  to  Mitchell  and  said  to  him: 

Of  course,  your  company  is  liable  here  under  great  penalties  if  it  should  pay  me  a 
rebate,  but  you  have  got  to  do  it.  If  you  don't  do  it  I  am  going  to  give  all  my 
products  to  8omelK)dy  else. 

Suppose  that  Mitchell  had  given  it  to  him  under  the  stress  of  that 
threat.  Now,  there  is  a  thing  that  vou  can  not  prevent.  1  do  not  say 
you  could  reach  it  under  any  law,  that  particular  case,  but  1  say  that  is 
the  way  rebates  are  paid  to-day. 

Mr.  Adamsox.  The  fact  that  there  are  some  extreme  cases  that  you 
do  not  catch  ought  not  to  deter  societ}'  from  making  salutary  laws? 

Mr.  Bi.YTHE.  1  do  not  speak  of  this  as  a  reason  for  not  making  the 
law.  I  say  it  is  a  reason  why  you  should  punish  the  shipper.  I  say 
it  is  the  crime  of  the  shipper.  I  say  it  results  invariably  from  the 
pressure  of  the  shipper.  There  never  has  been  an  exception,  in  all 
my  knowledge,  where  the  railroad  companv  has  gone  to  the  shipper 
and  tried  to  seduce  him  into  accepting  a  rebate. 

Mr.  Adamson    I  think  you  could  clear  them  of  that  very  easily. 

Mr.  Blythe.  It  is  not  the  railroad  who  is  guilty.  It  is  the  shipper 
who  is  guilty  in  all  this  rebate  business. 

Mr.  Richardson.  Don't  the  railroads,  when  the  competition  becomes 
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very  keen  and  active,  go  out  among  the  people  and  solicit  their 
business? 

Mr.  Blythe.  Certainly. 

Mr.  Richardson.  That  is  where  the  rebate  commences,  in  their 
soliciting  the  people  to  come  in  and  let  them  have  their  goods  and 
take  them  at  a  less  i*ate  than  the  others,  and  there  comes  in  the  rebate. 

Mr.  Blythe.  Of  course,  it  is  a  cause  of  uneasiness  to  trade;  there 
is  no  doubt  about  that.  But  I  say  this,  I  say  that  the  "history  of  this 
whole  business  where  the  rebates  have  prevailed  the  most,  along  the 
Missouri  River  towps^  the  whole  history  of  it  will  show  that  the 
rebate  is  paid  because  it  is  exacted  by  the  big  shippers. 

Mr.  Richardson.  Right  in  that  connection,  what  remedy  hpve  you 
to  stop  rebates?  You  admit  they  exist,  that  the  railroads  are  guilty 
of  this  practice.    What  remedy,  under  the  law,  have  you  to  stop  this? 

Mr.  JSlythe.  I  confess  that  upon  that  subject  I  do  not  see  any 
remedy.  The  best  remedy  is  the  remedy  that  the  Commission  proposes, 
first,  to  punish  every  violation  which  you  can  discover,  criminally 
punish  the  corporation  which  pays  the  rebate,  and  punish  them  so 
severely  that  they  can  not  affora  to  take  the  chances.  Severe  pecuni- 
ary fines  for  paying  rebates  is  the  punishment  best  fitted  and  most 
likely  to  be  effectual,  and  I  am  inclined  to  think  that  the  remedy  by 
injunction  is  the  best  remedy  supplemental  to  the  criminal  feature  of 
the  law  that  is  worth  anything,  or  that  can  be  devised. 

Mr.  Richardson.  Well,  you  admit,  are  bound  to  admit,  I  reckon, 
that  if  the  custom  and  habit  of  rebates  is  not  remedied,  tha^  that  puts 
into  the  hands  of  a  railroad  corporation  the  power  to  advance  one 
community  and  destroy  another.     . 

Mr.  Blythe.  It  does  not  for  this  reason — the  railroads  are  not  a 
unit.  You  are  not  dealing  with  one  railroad,  nor  are  you  dealing  with 
a  lot  of  railroads  reaching  only  communities  and  markets  common  to 
all.  You  are  dealing  with  a  lot  of  railroads  which  have  separate  inter- 
ests; and  each  railroad  is  influenced  by  the  competition  of  its  own 
markets,  and  with  the  markets  of  other  roads,  and  the  necessity  of 
building  up  the  traflBc  on  its  own  lines. 

One  great  vice  in  the  whole  consideration  of  this  subject  is  in  over- 
looking the  fact  that  you  are  not  dealing  with  one  railroad,  nor  with 
all  the  railroads  as  a  unit,  although  you  are  making  a  law  applicable 
to  all,  but  you  are  dealing  with  a  Tot  of  railroads  with  different  inter- 
ests, strongly  and  alwa3^s  in  competition  with  each  other;  one  set  of 
railroads  trying  to  build  up  one  part  of  the  country,  and  another  set 
of  railroads  trying  to  build  up  another  part  of  the  country,  and  all 
watching  each  other  in  the  most  jealous  way. 

Mr.  Adamson.  And  sometimes  hurting  each  other  as  much  as  they 
hurt  anyone  else? 

Mr.  Blythe;  Often  hurting  each  other  worse  than  they  hurt  any- 
body else,  for  the  paying  of  rebates  does  not  necessarily  injure  anyone. 
It  is  not  malum  in  se. 

Take  this  case  of  the  rebate  on  packing-house  products  and  dressed 
meats  from  Kansas  City.  It  was  established  at  the  recent  investigation 
by  the  Commerce  Commission  that  for  a  period  not  a  pound  of  those 

Jiroducts  moved  out  of  Kansas  City  except  upon  the  pa^^ment  of  rebates, 
t  was  also  established  that  there  was  no  discrimmation  and  nobody 
was  hurt.  Omaha  did  not  complain.  Cedar  Rapids  and  Des  Moines 
and  other  places  similarly  situated  did  not  complain.     They  were  not 
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hurt.  The  traffic  was  moved  at  6  cents  a  hundred  below  the  pub- 
lished rates.  The  only  offense  against  an\'  law  or  against  any  principle 
of  justice  was  the  offense  against  the  statute,  the  act  to  regulate  com- 
merce, reouiring  an  adherence  to  published  tariffs.  That  was  the  only 
offense.  The  stuff  was  carried  to  the  markets  cheaper,  and  reached 
the  consumer  cheaper,  and  what  followed  when  it  stopped?  The  evi- 
dence showed  that  large  amounts  had  been  paid  in  rebates.  When 
that  was  stopped,  the  price  of  beef  almost  contemporaneously  went  up 
all  over  the  country  and  people  said  it  was  the  beef  trust.  But  is  it 
not  possible  that  the  cutting  off  of  the  rebates  added  to  the  cost  of  get- 
ting beef  to  the  markets,  and  that  this  increased  dbst  had  a  tendenc}'  to 
raise  the  price  ? 

Mr.  Richardson.  Then  you  think  there*  is  no  such  thing  as  the  beef 
trust? 

Mr.  Blythe.  Oh,  I  do  not  say  that.  I  do  not  say  that  at  all.  I 
know  there  is.  I  do  not  say,  either,  that  that  was  the  only  factor  that 
raised  the  price  of  beef,  but  I  say  thrft  may  have  been  one  of  the  poten- 
tial factors. 

Mr.  Adamson.  Did  that  pa}^  the  roads  for  the  service  they  rendered  ? 

Mr.  Blythe.  That  comes  to  another  branch  of  this  subject,  which 
is  the  subject  of  making  rates. 

Mr.  Adamson.  1  thought  it  might  help  you  to  relieve  the  condition 
in  the  beef  market  by  publishing  those  rates  minus  the  rebates  that 
are  paid. 

Mr.  Blythe.  That  is  one  of  the  methods  that  is  proposed.  It  is  a 
pretty  drastic  measure. 

Mr.  Adamson.  I  wanted  you  to  do  that  voluntarilv. 

Mr.  Blythe.  You  can  not  do  it  voluntarily^  for  the  reason  that  the 
rate  is  too  low.  The  rate  actually  received  on  packing-house  products 
and  dressed  beef  is  too  low,  but  made  temporarily  under  the  stress  of 
severe  competition. 

Mr.  Adamson.  That  is  the  first  question  that  1  asked. 

Mr.  Blythe.  Undoubtedly  the  roads  suffer  by  it.  The  rate  is  too 
low  and  the  roads  can  not  afford  to  maintain  that  rate. 

Mr.  Adamson.  That  is  the  first  question  that  I  asked  j'ou.  If  you 
paid  for  the  service  ? 

Mr.  Blythe.  I  asked  a  member  of  the  Commission  the  other  day 
what  he  thought  of  the  published  rates  of  the  packing-house  products 
from  Kansas  City  to  the  seaboard,  and  he  said  he  thought  the  published 
rates  were  too  low;  and  I  believe  that  if  the  Commerce  Commission 
to-day  was  charged  with  the  duty  of  fixing  the  rates,  one  of  the  last 
things  they  would  to-day  think  of  would  be  cutting  down  published 
tariff  rates  on  packing-house  products  and  dressed  beef.  W  hy  ?  Because 
those  products  do  not  to-day  bear  their  just  proportion  of  the  burden 
of  the  cost  of  transportation.  The  roads  have  to  get  their  pay  out  of 
their  business,  and  packing-house  products  and  dressed  beef  do  not  pay 
enough,  relatively,  to  other  things. 

Mr.  Coombs.  You  contend  that  the  consumer  gets  the  benefit  of 
that? 

Mr.  Blythe.  I  contend  that  the  consumer  did  get  the  benefit  of  the 
rebate,  to  an  extent. 

If  you  will  permit  me,  Mr.  Coombs,  the  packing-house  interests  are 
not  always  harmonious  with  the  railroad  interests,  and  I  find  myself 
sometimes  differing  from  them  and  I  have  not  any  brief  for  them  at 
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all.  But  the  packing  houses  of  this  countiy  have  done  an  enormous 
service  to  this  country  in  reducing  the  price  of  meat  products,  the  prod- 
ucts from  all  sorts  of  live  stock,  to  the  consumer.  They  have  econo- 
mized. They  have  spent  vast  sums  of  money  in  utilizing  and  learning 
how  to  utilize,  and  give  to  the  consumer,  all  the  possible  products  of 
cattle,  and  hogs,  and  sheep,  and  so  on.  And  thej'^  nave  pursued  a  very 
wise  policy.  Thej^  have  been  wiser  than  most  men  who  have  in  some 
sense  a  practical  monopoly  of  a  trade.  They  have  aimed  everywhere 
to  put  their  products  at  the  door  of  the  consumer  at  the  least  possible 
cost  and  that  is  the  principal  feature  of  the  complaint  made  before 
this  committee. 

Who  is  it  complaining  here?  It  is  the  middleman,  the  middleman 
who  is  being  eliminated,  and  properly  eliminated  from  the  trade  of 
this  country,  by  the  action  of  the  great  firms  in  bringing  their  products 
right  to  the  consumers  themselves.  '^From  the  factor}-  to  the  foot," 
as  the  sign  of  one  of  the  shoemakers  reads.  I  do  not  attack  the  mid- 
dleman. He  has  had  a  most  valuable  economic  place.  He  has  to-day 
in  many  things.  You  caii  not  eliminate  the  middleman  entirel3\  But 
to  the  extent  that  every  profit  can  be  eliminated  !)etween  the  man  who 
must  get  a  profit  for  his  labors  in  producing  anything  that  meets 
human  wants,  and  ttie  man  who  is  finally  to  consume  the  thing  pro- 
duced that  is  an  advantage  to  the  world. 

EveiTthing  that  cheapens  these  articles,  everything  that  adds  to 
comfoit,  gives  more  shoes  to  wear,  and  better  houses  and  more  clothes, 
is  for  the  benefit  of  mankind.  The  beef  trust  does  that,  and  it  has 
done  it  for  twenty-five  years,  not  as  a  trust,  but  these  packers,  these 
large  aggiegations,  that  capital  which  1  am  willing  you  should  call  the 
beef  trust.  Swift  has  done  it,  and  Armour  has  done  it,  and  Nelson 
Morris  has  done  it. 

Mr.  Richardson.  And  they  do  it  through  the  medium  of  rebates? 

Mr.  Blythe.  Sometimes,  and  to  some  extent;  not  alwaN'^s  nor 
principally. 

Mr.  Richardson.  But  that  is  one  way? 

Mr.  Blythe.  Not  always. 

Mr.  Richardson.  1  want  to  get  information  about  this,  of  course. 
Suppose  all  those  interested  got  the  privilege  of  a  rate,  who  would 
have  a  right  to  complain  if  there  was  no  discrimination,  or  no  dis- 
crimination between  that  class  of  people,  who  would  have  a  right  to 
complain,  who  is  hurt? 

Mr.  Blythe.  Nobody  did  complain,  Mr.  Richardson. 

Mr.  Richardson.  Who  would  be  hurt? 

Mr.  Blythe.  Nobody  would  be  hurt;  nobody  was  hurt  in  the  case 
as  was  shown  in  the  recent  investigation. 

Mr.  Richardson.  Does  it  not  lower  the  cost  of  the  products  to  the 
producer? 

Mr.  Blythe.  Certainly. 

Mr.  Richardson.  Does  not  that  tend  to  this  argument,  that  instead 
of  some  arbitraiy  standard  or  rate  there  ought  to  be  some  elasticity  of 
that  i*ate  ? 

Mr.  Blythe.  Do  you  want  me  to  answer  that  question? 

Mr.  Richardson.  Yes. 

That  question  goes  somewhat  outside  of  the  range  of  the  bills  under 
consideration.  1  myself  believe  that  there  is  no  possible  middle 
ground  between  absolute  commercial  freedom  of  the  railroads  and 
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Government  ownership.  In  sa3'in^  this  I  do  not  wish  to  be  under- 
stood as  objecting  to  such  supervision  as  may  be  found  in  practice 
necessary  to  enforce  an  observance  of  the  principles  of  the  common 
law  which  have  been  declared  in  the  act  to  regulate  commerce,  and  am 
talking  about  commercial  freedom  only.  The  Federal  judiciary  has 
consistently  held  that  the  act  to  regulate  commerce  was  not  intended 
to  limit  the  commercial  freedom  of  the  railroads  and  did  not  have  that 
effect. 

Judge  Jackson,  in  1890,  three  years  after  the  enactment  of  the  act 
to  regulate  commerce,  said,  in  a  case  reported  in  the  Forty-third 
Federal  Reporter  (p.  37): 

Subject  to  the  two  leading  prohibitions  that  their  charges  shall  not  be  unjust  or 
un reasonable,  and  that  they  shall  not  unjustly  discriminate  so  as  to  give  undue 
preference  or  advantage  or  subject  to  undue  prejudice  or  disadvantage  persons  or 
traffic  similarly  circumstanced,  the  act  to  regulate  commerv^e  leaves  common  carriers 
as  they  were  at  the  common  law,  free  to  make  8f)ecial  contracts?  lo'jking  to  the 
increase  of  their  business,  to  classify  their  traffic,  to  adjust  and  apportion  their  rates 
so  as  to  meet  the  necessities  of  commerce,  and  generally  to  mana!ze  their  important 
interests  upon  the  same  principles  which  are  regarded  as  sound  and  adopted  in  other 
trades  and  pursuits. 

The  Supreme  Court  of  the  United  States  has  three  times  cited  that 
language  at  length,  and  the  last  time  in  this  verv  much  talked  about 
maximum  rate  case,  reported  in  167  U.  S.,  493.  Now,  I  myself  believe 
that  railroads  are  to  be  treated,  as  they  always  have  been  treated  under 
this  Government,  as  pi-ivate  enterprises.  I  believe  that  the  making 
of  rates  can  and  must  be  governed  by  what  Mr.  Nimmo  referred  to 
the  other  daj^  as  the  "interaction  of  forces;"  that  the  rates  will  adjust 
themselves  if  not  interfered  with,  but  left  to  the  laws  of  tmde; 
that  they  are  made  by  a  grinding  process,  by  the  pressure  from  all 
the  circumference  everywhere  upon  a  center.  That  is  so  and  always  has 
been  so,  anc^  there  never  has  been  a  rate  made  in  any  other  way,  and 
that  in  itself  is  the  only  safeguard,  and  I  believe  it  is  an  efficient  and 
complete  one. 

There  is  the  other  policy,  the  Government  ownership,  which  I  believe 
would  bring  the  commerce  of  this  country  into  inextricable  disorder 
in  thirtv  davs — I  do  not  know  but  in  thirtv  minutes. 

Unless  some  member  of  the  committee  wants  to  ask  me  some  ques- 
tions, I  would  like  now  to  talk  about  the  rate-making  power. 

Mr.  Adamson.  If  the  Government  should  authorize  the  Commission 
to  make  rates,  and  the  rates  which  they  made  affected  or  seriously 
injured  the  railroad,  would  that  action  be  accompanied  by  an  obliga- 
tion on  the  part  of  the  Government  to  recoup  or  make  up  the  loss  to 
the  railroad? 

Mr.  Blythe.  ^  never  knew  or  heard  of  any  legislative  act,  except 
those  in  the  exercise  of  eminent  domain  and  like  matters,  no  matter 
whom  it  might  menace,  being  accompanied  with  an}^  provision  that 
the  State  would  make  good  any  losses  suffered  by  a  subject  of  the  State. 
Of  course,  there  can  not  be. 

Mr.  Adamson.  You  think  the  Government  ought  to  take  such  action 
as  that  if  it  is  not  so  accompanied? 

Mr.  Blythe.  If  the  Government  makes  a  mistake  there  can  be  no 
reparation,  and  for  several  reasons.  No  government  ever  stood  behind 
the  subject  to  protect  him  against  the  consequences  of  general  legis- 
lation.    You  can  make  a  tariff  law  that  hurts  a  lot  of  people 
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Mr.  Adamson.  If  the  Government  does  not  repair  injuries,  ought 
the  Government  to  inflict  injuries? 

Mr.  Blythe.  Of  coui^se,  I  am  very  glad  to  notice  that  sugges- 
tion.    That  is  a  gmtef  ul  one  to  me. 

I  do  not  think  that  the  Government  ought  to  do  anything  unless  it 
is  very  clear  that  the  public  good  on  the  whole  is  so  imperativelv 
involved  tliat  the  incidental  injury  to  individuals  must  be  ignored. 
Of  course,  the  Government  ought  to  be  careful  bow  it  invades  an}- 
body's  rights.  And  1  say  further  that  the  presumption  is  always  that 
legislation  of  this  sort,  any  legislation  which  disturbs  conditions  which 
have  existed  for  a  long  time  in  a  Government  like  this,  any  legislation 
which  disturbs  commercial  relations,  will  hurt  somebody,  and  there- 
fore it  ought  not  to  be  indulged  in  unless  it  is  most  imperatively 
demanded  by  the  general  welfare. 

Mr.  Adamson.  What  condition  would  the  public  be  in  as  to  remedial 
or  corrective  proceedings  if  we  authorized  the  Commission  to  make 
rates,  if  we  should  then  get  three  good  railroad  men  on  the  Com- 
mission ? 

Mr.  Blythe.  The  best  railroad  men  in  the  world — it  does  not  make 
any  diflference  who  they  are — take  the  best  ones,  take  those  who  would 
trv  the  hardest  to  do  justice  to  the  railroads,  there  are  no  three  men 
who  can  cope  with  that  question  at  all.  There  is  nobody  competent  to 
do  it — least  of  all  the  Commission.  They  say  they  are  experts.  They 
are  very  worthy  gentlemen,  but  thev  are  not  experts. 

Mr.  Adamson.  I  suppose  if  the  Commission  was  vested  with  the 
power  to  make  rates  it  would  be  to  the  interest  of  somebody  to  see 
that  the  appointees  were  favorable  to  the  railroads. 

Mr.  Blythe.  Of  course  there  is  that  suggestion  that  I  am  very 
reluctant  even  to  hint  at,  that  giving  this  power  to  the  Commission 
will  necessarily  invite  a  participation  in  polities  on  the  part  of  the  per- 
sons who  are  interested,  which  is  very  much  to  bo  deplored. 

Mr.  Adamson.  Would  it  not  be  imperatively  necessary  for  the  rail- 
roads to  trv  to  do  it? 

Mr.  Blythe.  I  would  not  like  to  go  as  far  as  that,  but  1  would  say 
that  the  temptation  was  very  great.  The  act  to  regulate  commerce, 
so  far  as  its  general  principles  go,  was  for  the  most  part  declaratory 
of  the  common  law.  There  are  three  or  four  sections  in  the  act,  all  of 
them  directed  against  excessive  rates,  which  means,  of  course,  extor- 
tionate rates,  giving  undue  preferences  or  making  discriminations,  and 
the  so-called  long  and  short  haul  clause,  which  is  only  a  prohibition  of 
a  specific  kind  of  discrimination.  Every  other  feature  of  the  act  to 
regulate  commerce  was  purely  remedial. 

The  act  was  declaratory  of  the  common  law.  and  remedial,  and  that 
is  distinctly  recognized  ])y  the  Supreme  Court  of  the  United  States  in 
the  language  which  1  have  read,  f|u6ted  from  the  opinion  of  Judge 
Jackson.  That  was  recognized  by  the  Commission  itself  in  repeated 
declarations,  and  I  want  to  say  now,  to  the  coniinilti  e,  that  the 
assertion  bv  the  Commerce  (Commission,  or  the  individual  Conmiis- 
sioners,  that  their  right  to  fix  rates  never  was  questioned,  is  not  con- 
sistent with  the  history  of  the  Commission,  or  with  their  own 
adjudications.  On  the  contrary,  the  Commi?sion  never  attempted  to 
exercise,  never  asserted,  the  power  to  make  rates,  until  at  least  three 
years,  1  think — I  am  not  sure  about  the  time,  but  for  a  considerable 
period — after  the  enactment  of  the  law. 
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The  Supreme  Court  of  the  United  States — I  have  not  the  lan^'uage 
here  and  can  not  quote  it  exactly,  but  in  the  decision  in  167  United 
States— in  the  maximum  rate  case,  Justice  Brewer  quotes  from  Judge 
Cooley  language  to  the  effect  that  the  Commission  in  that  case  could 
not  prescribe  a  rate  because  it  had  not  the  evidence;  but  that  in  a  gen- 
eral way  it  had  not  the  power  to  make  rates,  and  the  Supreme  Court 
says  there  is  no  shadow  of  foundation  for  the  claim  that  the  Commis- 
sion had  power  to  make  rates,  to  be  gathered  from  the  four  corners  of 
the  act. 

The  claim  on  the  part  of  the  Commission  that  the  act  to  regulate 
commerce  had  conferred  the  power  to  make  rates  was  the  outgrowth 
of  its  discovery  tJiat  it  already  had  an  enormous  power,  for  the  exer- 
cise of  which  it  was  responsible  to  no  one.  I  need  not  point  out  to 
you  the  boundless  visions  that  will  invade  the  minds  of  men  hypnotized 
by  the  habitual  exercise  of  irresponsible  power. 

Here  is  a  Commission,  extra  constitutional,  and  bound  to  nobody' . 
It  can  be  discharged  by  the  President  for  incompetency.  Otherwise 
it  is  absolutely  irresponsible.  The  trouble  with  them  is  they  want  a 
lot  of  power  which  it  was  never  intended  they  should  have,  and  they 
themselves  never  supposed  they  had,  until  several  years  had  passed  by 
from  the  time  the  Commission  was  created.  I  say  this  with  great 
deference,  and  asserting  my  profound  regard  for  the  personal  charac- 
ter of  these  gentlemen. 

Now,  only  one  of  these  Commissioners  in  his  remarks  before  3^ou 
has  suggested  any  reason  whatever  why  the  power  to  make  rates  is 
applicable  to  the  mischiefs  which  have  been  complained  of. 

Commissioner  Knapp  had  a  great  deal  to  say  about  discriminations 
and  payment^  of  rebates,  and  a  great  deal  to  saj-  about  certain  remedial 
aspects  of  this  bill,  in  most  of  which  I  concur  with  him;  only  1  think 
he  very  much  exaggerates  and  overstates  in  his  own  mind  the  extent 
and  evils  of  rebates.  Mr.  Commissioner  Prouty,  however,  did  give  a 
reason  as  to  the  power  of  making  rates,  which,  if  true,  might  justify 
the  interference  by  the  Congress  through  the  Commission,  or  by  some 
other  way,  in  respect  to  the  control  of  rates,  and  that  was  that  the 
enormous  aggregations  of  capital  controlling  the.se  railroads,  the  con- 
solidation of  railroads,  the  community  of  interest,  as  he  called  it,  was 
after  a  while  going  to  put  power  over  i*ates  in  the  hands  of  some  two 
or  three  men,  ana  the  result  would  be  to  increase  rates  above  what 
would  be  reasonable  and  in  the  end  to  strangle  commerce,  and  there- 
fore somebody  must  have  authority  and  power  to  interfere;  not  because 
he  believed  that  condition  now  existed,  not  because  the  rates  are  too 
high — they  are  not  too  high — and  Mr.  Prouty  said  so  here,  but  because 
of  the  evils  that  he  fancies  may  hereafter  exist  if  this  sort  of  thing 
goes  on. 

Now,  it  seems  to  be  perfectly  clear,  as  shown  by  Commissioner 
Knapp's  remarks,  that  the  power  to  make  rates  has  no  sort  of  relation 
to  the  evil  of  discrimination  or  to  the  evil  of  the  payment  of  rebates. 
How  is  it  possible  that  a  rate  prescribed  by  legislation  or  by  Congress 
directly  should  have  any  more  sanction  or  be  any  more  inviolate  than 
one  established  by  the  railroads  themselves?  The  sanction  of  the  rates 
is  just  the  same.  The  rate  fixed  by  the  railroad  in  itself  operates  as 
and  is  just  as  much  a  part  of  the  law,  and  just  as  obligatory  upon  the 
railroads,  as  though  it  was  fixed  by  Congress.  And  it  is  just  as  easy  to 
give  secret  concessions  from  published  rates  or  to  pay  rebates  in  one 
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case  as  it  is  in  the  other,  so  that  the  method  of  fixing  the  rates  has  no 
application  to  the  rebates. 

Has  it  any  discriminations? 

It  has  reference  to  the  discriminations  only  where  the  making  of  a 
rate  would  go  so  far  as  to  touch  the  discrimination  itself. 

Now,  what  is  the  discrimination  ?  It  may  be,  of  course,  between 
individuals  engaged  in  the  same  trade  on  the  same  railroad,  in  the  same 
trade  but  upon  different  railroads,  or  between  enterprises  engaged  in  a 
like  trade  on  the  same  railroad,  or  it  may  be  between  markets,  either 
the  sources  of  supply  or  the  points  of  distribution.  Therefore  no 
legislation,  no  fixing  of  rates,  can  touch  the  matter  of  discrimination 
unless  it  involves  the  whole  field  and  the  fixing  of  differentials.  You 
have  got  to  consider  the  whole  subject  of  the  classification  of  rates  and 
the  relation  of  rates  and  of  communities  and  markets  in  order  to  touch 
that  question.  So  that  the  making  of  a  rate  in  a  specific  case  to  meet 
a  particular  complaint  has  no  reference  whatever  to  the  general  ques- 
tion of  discriminations  which  Mr.  Knapp  and  Mr.  Prouty  say  is  such 
a  crying  evil. 

By  the  way,  while  1  think  of  it,  I  beg  to  commend  to  the  committee 
a  pamphlet  written  b}'^  Mr.  Nimmo,  which  is  a  review  of  the  Eleventh 
Annual  Report  of  the  Interstate  Commerce  Commission,  and  is  a  most 
interesting  and  valuable  contribution  to  the  literature  of  this  whole 
subject,  and  unless  the  committee  has  it  already  furnished  to  them  I 
will  make  it  my  business  to  have  copies  furnished. 

Now,  gentlemen,  as  to  the  question  of  how  railroad  rates  are  made. 
No  schedule  of  rates  was  ever  made  by  any  railroad  manager  as  a  new 
matter  at  the  beginning.  The}'  were  based  on  and  determined  by  the 
charges  for  other  means  of  transportation — b}^  team,  canal,  or  what 
other  method  of  transportation  there  was  existing  before  the  railroads, 
and  the}^  have  gradually  been  changed  and  revised  as  became  necessary 
to  meet  changes  in  conditions,  not  only  the  conditions  of  cost  to  the 
carrier,  but  also  the  conditions  under  which  producers  have  competed 
with  each  other,  and  the  springing  up  of  new  industries  in  different 

Earts  of  the  country,  and  the  discovery  of  new  inventions.  Tariffs 
ave  been  revised  from  time  to  time,  and  changes  in  classification  have 
been  made,  particular  rates  put  up  and  down  to  meet  varying  business 
conditions,  but  rates  and  classifications  have  never  been  made  by  any 
one  arbitrarily. 

The  law  of  Iowa  in  1888  erected  a  railroad  commission  and  directed 
them  to  make  a  schedule  of  rates  and  (classifications.  Having  first 
declared  all  these  principles  of  the  common  law  and  having  declared 
the  long  and  short  haul  clause  with  great  particularity  in  a  way  never 
used  anywhere  else,  what  did  that  commission  do?  Did  it  sit  down 
and  philosophically  work  out  a  schedule  and  classification  for  itself? 
By  no  means.  It  adopted  the  classification  which  the  railroads  them- 
selves had  made,  and  which  had  been  in  force  for  twenty-five  years  in 
the  State,  without  changing  one  letter  in  it.  It  did  not  even  have  it 
reprinted,  but  it  sent  around  to  the  railroads  and  got  a  lot  of  copies 
and  brought  them  to  its  office  and  stamped  them  with  a  rubber  stamp 
as  the  '-Commissioners'  classitication."  That  is  what  that  commission 
did.  What  did  it  do  about  rates?  It  took  the  Chicago,  Burlington 
and  Quincv  schedule  and  the  Rock  Island  schedule,  and  the  others — they 
are  all  alike — and  set  a  man  down  with  pen  and  ink  to  figure  out  a 
horizontal  cut  in  the  rates;  and  if  it  had  not  been  that  there  was  one 
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very  sane  man  on  that  oommission,  a  very  wise  and  prudent  man^  they 
would  have  done  that.  But  Colonel  Dye  kept  it  within  certain  limits, 
and  the  result  was  they  only  planed  off  about  13  per  cent;  and  that  is 
as  near  making  a  new  schedule  as  anybody  ever  came. 

Mr.  Sherman.  I  guess  we  had  better  get  a  search  warrant  out  for 
that  man. 

The  Chairman.  The  hour  for  the  meeting  of  the  House  has  arrived, 
and  will  it  please  you  to  go  on  to-morrow  at  half  past  10? 

Mr.  Blythe.  It  will  suit  me  very  well  indeed,  thank  you.  Indeed, 
it  will  be  a  convenience  to  me,  because  I  would  like  to  get  through 
to-morrow. 

(Thereupon,  at  12  o'clock  m.,  the  committee  adjourned  until 
to-morrow,  Wednesday,  May  7,  1902,  at  10.30  o'clock  a.  m.) 


Wednesday,  May  7,  1902. 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hepburn 
in  the  chair. 

STATEMENT  OF  ME.  J.  W.  BLTTHE— Continued. 

Mr.  Blythe.  Mr.  Chairman  and  gentlemen,  yesterday  I  stated  that 
the  making  of  rates  had  been  a  process  of  evolution;  that  it  had  been 
a  growth,  out  the  making  of  rates  in  itself  is  not  the  only  thing.  The 
apparent  making  of  a  i*ate  between  two  localities  on  one  railroad  is  not 
in  itself  the  most  important  thing  in  the  fixing  of  rates,  but  the  ques- 
tion of  differentials,  the  question  of  the  relation-  of  rates  as  between 
communities  and  between  industries  and  between  different  commodi- 
tie>s,  is  the  most  difficult  as  well  as  the  most  complex  feature  of  rate 
making. 

These  differentials — the  relation  which  the  rates  from  one  commu- 
nity bear  to  the  other,  and  from  the  same  point  of  origin,  perhaps,  to 
a  third  community,  or  between  two  communities  like  Chicago  and 
Boston  on  the  one  side  and  St.  Louis  or  Newport  News  or  Baltimore 
upon  the  other  side — add  vastly  to  the  complexity  and  the  difficulty  of 
the  question.  The  rates  have  been  adjusted  b}^  this  slow  process  of 
growth  from  the  beginning,  with  reference  not  only  to  the  incidentals 
of  a  particular  commodity  being  shipjx^d  between  two  points,  but  of 
that  commodity  with  reference  to  other  commodities  in  active  compe- 
tition with  it  for  the  same  uses,  not  only  between  those  points  but 
from  all  points  of  origin  to  the  markets  which  that  commodity  seeks. 

To  illustrate,  I  have  before  me  a  tariff  of  the  Chicago,  Milwaukee 
and  St.  Paul  made  jointlv  with  the  lines  east  of  Chicago  upon  flour  for 
export.  The  rate  from  Baltimore  to  Minneapolis  and  St.  Paul  is  17^ 
cents.  That  is  the  minimum  rate  to  any  seaboard  point.  The  rate  to 
Boston  is  20i  cents,  a  difference  there  of  3  cents  between  Minneaix>lis 
and  St.  Paul  to  Baltimore  on  one  hand  and  Boston  on  the  other  hand 
at  the  seaboard.  Now,  those  relations  must  be  preserved,  and  if  not 
preserved  must  be  departed  from  for  the  gravest  reasons,  reasons 
which  are  not  onlv  influential  to  the  carrier  itself,  but  which  will 
command  the  approval  of  the  communit}^  served,  and  of  other  carriers 
competing  for  the  same  business  between  the  same  points,  or  between 
rival  and  competitiv  e  points  to  those  points. 
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The  competition  of  markets,  the  competition  of  the  sources  of  sup- 
,  and  the  competition  of  the  markets,  the  points  of  consimiption  or 
istribution,  are  the  material  things  which  go  into  the  making  of  rates, 
and  so  when  a  new  enterprise  is  aoout  to  be  started,  if  a  new  mill  is  to 
be  built,  if  a  new  factory  is  to  be  put  into  operation,  is  to  be  con- 
structed, whether  it  be  a  beet-sugar  mill  or  a  cotton  factory  or  a  drain- 
tile  factory,  or  whatever  it  may  be,  the  very  first  question  which  con- 
fronts the  investor  is,  *' What  rates  can  1  get  from  that  point  to  the 
n^arkets  and  territory  in  which  I  must  sell  my  goods;  will  they  be 
low  enough  to  enable  me  to  compete  there  on  equal  terms  with  other 
manufacturers  producing  the  same  articles  at  other  points  ? " 

So  what  does  he  do?  Hegoesto  the  freightagentof  the  railroad  or  mil- 
roads  which  must  serve  him,  perhaps  only  one,  and  perhaps  several,  and 
he  says  to  them,  *'  What  can  you  do  for  me?"  The  freignt  agent  says, 
*' What  is  it  necessary  for  me  to  do  for  you;  what  sort  of  competition 
have  you  to  meet;  what  and  where  are  vour  rivals  in  the  production 
of  this  article,"  whatever  it  may  be,  "what  are  the  competitive  terms 
upon  which  you  have  got  to  get  into  the  market?"  And  after  a  little 
while,  by  the  process  of  negotiation,  they  ascertain  what  is  the  rate 
that  that  commodity  most  be  subjected  to  in  order  to  put  the  producer 
upon  an  equality  with  his  competitors. 

Now,  perhaps  the  rate  will  be  prohibitive,  and  if  so  the  project  will 
die  right  there,  and  perhaps  a  rate  can  be  made  with  a  just  regard  to 
the  interest  of  the  carrier  and  such  that  it  will  further  and  promote 
the  industry.  Usually  the  latter  is  the  case,  because  the  carrier  is 
interested  in  promoting,  to  the  extent  of  its  ability,  every  industry 
that  can  be  put  upon  its  lines.  In  the  building  up  of  the  regions 
served  and  oi  their  industrial  activities  is  to-day  the  most  important 
part  of  a  railway  manager's  duty,  next,  of  course,  to  the  maintenance 
of  his  property. 

Now,  this  difliculty  of  the  competition  between  the  various  sources 
of  supply  and  the  various  markets  which  are  sought,  either  of  con- 
sumption or  of  distribution,  is  not  purely  theoretical,  but  has  been  fully 
recognized  by  the  Commission  from  the  very  beginning.  I  wish  to 
read  an  extract  from  the  seventh  annual  report  of  the  Commission: 

To  give  each  community  the  rightful  benefits  of  location  to  keep  different  commod- 
ities on  an  equal  footing,  so  that  each  shall  circulate  freely  and  in  natural  volume, 
and  to  prescribe  schedule  rates  which  shall  be  reasonably  just  to  both  shipper  and 
carrier  is  a  task  of  vast  magnitude  and  importance. 

They  state  there  the  vastness  and  magnitude  of  this  undertaking. 
Then,  to  show  that  the  Commission  itself  did  not  shrink  from  this 
undertaking,  they  add:  "In  the  performance  of  that  task  lies  the  great 
and  permanent  work  of  public  regulation." 

That  is  what  the  Commission  wants.  It  wants  the  power  not  only 
to  say  what  the  rates  shall  be  upon  products  from  Missouri,  Iowa,  and 
Illinois  to  the  markets  of  the  world,  to  regulate  not  only  the  domestic 
rates  within  the  United  States,  but  also  to  regulate  the  rates  at  which 
these  products  of  the  soil  shall  be  exported;  not  only  to  say  what  the 
carrier  shall  charge,  what  differentials  shall  be  between  points  on  its 
own  line,  not  only  to  prescribe  the  rates  which  may  be  excessive  or 
extortionate  in  a  particular  case,  but  they  undertake  to  say  they  are 
equal «to  deciding  what  is  necessary  to  give  to  each  community  the 
rightful  benefits  of  its  location,  and  to  keep  different  commodities 
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upon  an  equal  footing,  so  that  each  shall  circulate  freely  and  in  nat- 
ural volume. 

Was  any  power  such  as  this  ever  granted  to  or  ever  demanded  by 
any  tribunal  except  this?  Mr.  Nimmo,  in  his  remarks  before  this 
committee,  spoke  of  this  as  an  autocratic  power,  and  said  the  Commis- 
sion, if  granted  this,  would  be  an  autocratic  body.  Did  his  statement 
go  too  far? 

Of  course  I  do  not  say  this  offensively,  for  even  the  most  upright, 
honorable,  patriotic,  ana  able  men  would  not  be  competent  to  exercise 
such  universal  power  as  this.  That  an  irresponsible  body,  extra-con- 
stitutional, not  erected  within  the  constitutional  limits,  not  responsible 
to  any  department  of  government,  should  poasess  such  power  a.s  this 
would  transcend,  I  verHy  believe,  anything  m  the  history  of  the  Anglo- 
Saxon  people. 

The  magnitude  of  this  task  is  such  that  to-dav  there  are  thousands 
of  men  actively  engaged  in  dealing  with  it.  Every  railroad  in  this 
country  has  a  large  staff  of  trained,  expert  men.  Mr.  Bird  testitied 
that  he  had  been  in  the  railway  service,  I  think,  for  thirty-tive  years; 
beginning  as  a  night  watchman  he  has  served  through  all  the  gi-ades 
of  the  service.  Mr.  Bird  is  not  an  exception.  Ever}-  i-ailroad  in  this 
country  has  a  man,  not  perhaps  the  equal,  not  perhaps  of  so  long  an 
experience  as  Mr.  Bird,  but  similarly-  educated  and  similarly  charged 
with  the  duty  of  superintending  and  looking  after  this  rate  problem 
as  it  affects  the  local  conditions  of  that  particular  road.  It  is  not  done 
perfectly;  it  is  done  subject  to  the  limitations  of  human  nature,  but  it 
IS  not  done  arbitrarily.  There  is  no  such  arbitrary  power  lodged  to-day 
in  the  hands  of  the  railroad  companies,  or  in  the  hands  of  the  men 
engaged  in  the  superintendence  or  traffic,  as  this  bill  contemplates, 
because^  as  I  have  tried  to  show,  the  adjustment  of  every  differential, 
every  difference  of  rates,  and  every  relation  of  localities  to  each  other, 
and  the  commodities  to  each  other,  has  not  been  due  to  the  Voluntar}^ 
and  specific  exercise  of  an}'^  will  or  any  judgment,  but  it  has  been  by  the 
slow  niggling  in  the  market,  extending  over  forty  years. 

Is  this  to  be  disturbed  and  to  be  brushed  aside  bv  the  ar))iti'ary 
judgment,  or,  if  you  please,  the  informed  and  patriotic  judgment — I  do 
not  want  to  use  offensive  language,  let  it  be  the  judgment  of  the  best 
and  most  informed  men — of  three  or  five  men  substituted  for  what, 
after  all,  is  the  agreement  of  the  minds  of  all  the  interests  in  the  countr\^ 
upon  what  these  rates  shall  be?     What  has  been  the  result  of  this 

f)ower?  Take  the  Eau  Claire  lumber-rate  case.  In  the  Eau  Claire 
umber- rate  case,  what  did  the  Commission  attempt  to  do^  They 
attempted  to  say  that  the  Eau  Claire  rate  should  bear  certain  relations 
to  the  rate  from  La  Crosse  and  other  points  atw^hich  different  relative 
rates  had  for  a  long  time  been  maintamed,  which  had  been  established 
through  a  long  process  of  negotiation  and  disinterested  arbitmtion  to 
which  all  the  parties  had  consented. 

What  was  tne  result?  The  St.  Paul  Railway  Company  decided,  as 
Mr.  Bird  testified,  to  accept  the  ruling  of  the  Conmlis^?ion.  It  was  to 
its  interest  to  accept  it;  to  its  interest  because  it  was  interested  at 
Eau  Claire,  and  in  a  less  degree  at  La  Crosse  and  Winona,  and  there- 
fore its  interest  was  to  conform  to  the  judgment  of  the  Commission. 
It  did  conform,  and  what  was  the  result?  A  condition  of.  chaos 
throughout  all  that  region,  and  the  pi'actical  impossibility  was  demon- 
strated of  carrying  out  the  award  of  the  Conmiission  in  that  aise,  and 


INTERSTATE-COMMERCE    LAW.  427 

the  former  relation  of  rates  was  restored.  And  the  Commission,  by 
the  way,  never  attempted  to  secure  any  judicial  sanction  of  its  order 
changing  that  relation.  And  the  relation  exists  to-day  as  it  did  before 
under  the  Bogue  award,  substantially.  Now,  there  was  another  case. 
What  did  the  Commission  attempt  to  do  there?  I  refer  to  the  case  of 
the  differential — the  Chicago  freight  bureau  case.  It  is  what  is  called 
the  maximum  rate  case  (reported  in  167  U.  S.).  Certain  differentials 
prevailed  from  Chicago  to  the  southern  points — Atlanta,  Augusta, 
bocial  Circle  were  the  primary  points  named  in  the  investigation,  but 
it  involved  a  very  large  region  m  the  South.  Differentials  had  been 
established  and  maintained  from  Chicago  and  Cincinnati  on  the  other 
hand,  and  the  region  south  of  the  Ohio  River.  They  had  grown  up 
and  had  been  evolved  by  a  long  experience,  and  had  been*  acquiesced 
in  not  only  bv  the  rival  carriers,  but  for  the  most  part  by  all  commu- 
nities and  individuals  interested. 

But  that  was  not  all.  All  the  Atlantic  coast  and  all  New  England 
was  competing  for  the  same  business,  and  long  experience  had  shown 
that  certain  differentials  should  be  maintained,  so  that  not  only  the 
carriers  might  have  a  margin  of  profit,  but  also  that  the  communities 
served  should  prosper.  There  was  very  little  complaint.  There  was 
no  complaint  in  New  England,  and  none  from  Chicago,  and  none  from 
Cincinnati,  except  that  the  freight  bureaus  of  those  places  were  com- 
plaining a  little  oecause  they  were  trying  to  get  an  advantage  over  each 
other,  as  in  the  La  Crosse  and  Eau  Claire  case;  but  there  was  no  sub- 
stantial complaint  from  the  people.  The  complaint  came  from  the 
South,  from  Social  Circle.  That  was  its  origin.  The  Commission 
undei*took  to  make  an  order  there  changing  the  differentials  which 
had  been  for  j^ears  in  effect.  But  the  Supreme  Court  said  they  had 
attempted  something  they  had  no  power  to  do,  and  of  course  the  judg- 
ment of  the  Supreme  Court  in  that  case  is  the  gravamen  of  the  com- 
plaint to-day;  it  is  the  burden  of  the  cry  coming  up  to  this  committee 
that  the  Commission  must  be  given  more  power. 

I  cite  these  cases  to  illustrate  the  kind  of  power  that  the  ("ommission 
asks.  If  it  were  possible  to  give  the  Commission  the  power  to  fix  the 
rate  in  a  particular  case,  after  a  particular  investigation  from  which 
it  should  appear  that  a  rate  was  so  obviously  extortionate  that  it  should 
be  corrected,  this  would  not  be  such  an  enormous  task.  It  would  not 
be  so  full  of  menace  for  the  future.  Its  presage  of  turning  everything 
upside  down  would  not  be  so  apparent.  But  that  is  impossible.  These 
roads  are  all  involved  and  the  rates  are  all  involved;  not  only  the  rates 
upon  the  particular  railroad,  but  the  rates  on  one  railroad  affect  neces- 
sarily and  involve  the  rates  upon  a  railroad  hundreds  of  miles  away. 

For  example,  the  rates  upon  the  Great  Northern  Railroad  carrying 
wheat  into  all  the  markets,  primarily  into  Minneapolis,  St.  Paul,  Mil- 
waukee, and  Chicago,  but  ultimately  into  all  the  markets  east  of  there, 
must  bear  a-  certain  relation  to  the  rates  charged  b}^  the  Santa  Fe 
Railroad,  500  miles  away,  carrying  wheat  from  Kansas  and  the  Indian 
Territory  and  Oklahoma  to  the  same  markets.  These  rates  are  all 
necessarily  dependent  upon  one  another,  and  all  have  been  established 
by  a  long  series  of  considerations  and  a  long  experience.  I  can  not 
dwell  too  much  upon  that,  that  they  have  been  established  by  a  long 
process  of  experience  and  evolution,  and  they  have  been  adjusted  so  as 
to  bring  about  a  relation  between  widely  separated  sections  of  the 
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countiy  and  markets  which  must  necessarily  compete  for  die  con- 
sumption or  the  distribution  of  products. 

Such  a  task  as  this  can  be  satisfactorily  worked  out  only  by  the 
methods  which  have  heretofore  obtained — the  free  competitiori  of  the 
carriers,  of  the  producers,  and  the  open  markets.  Even  so,  it  has  not 
been  perfectly  done;  that  is,  absolute  mathematical  justice  has  not 
always  been  attained.  But  there  has  been  as  near  an  appioaeh  to 
exact  justice  as  ever  is  attained.  Indeed,  1  do  not  suppose  tnat  there 
is  any  business  in  the  world  that  is  conducted  relatively  to  its  impor- 
tance and  its  magnitude  as  fairly,  where  there  is  as  little  friction, 
where  there  is  as  uttle  just  cause  of  complaint,  as  in  this  business  of 
the  carrying  trade.  I  think  it  is  not  without  the  knowledge,  perhaps, 
of  the  chaiVman  of  this  committee,  that  through  all  the  vast  region  in 
southern  Iowa  and  Nebraska,  with  which  he  is  very  familiar,  there  is 
al)solutely  no  complaint  to-day  of  the  service  or  the  rate  charged  by 
the  railroads  serving  that  country  from  the  producei's  of  the  country. 

A  few  years  ago  the  conditions  were  very  different.  There  was  an 
excited  public  opinion  growing  out  of  causes,  some  of  which  were 
iiiiivrinary  and  some  of  which  were  real  and  some  of  which  were  like 
other  phenomena  produced  by  the  hot  winds  blowing  up  from  Kansas; 
but  that  has  all  disappeared.  We  have  no  trouble  and  no  litigation  in 
thvX  country  to  speak  of;  we  have  no  litigation  with  the  producers  and 
onl}^  a  little  with  middlemen.  But  except  for  middlemen  the  whole 
country  is  quiet  on  this  subject  of  freight  rates,  and  not  a  complaint 
has  been  made  to  this  committee,  and,  as  I  believe,  not  a  single  com- 
plaint has  been  made  to  the  Interstate  Commerce  Commission  of  extor- 
tionate rates  or  discriminations. 

Mr.  Stewart.  Is  not  that  due  to  the  fact  of  the  producers  not  hav- 
ing any  immediate  connection  with  the  railroad  companies  he  deals 
with  the  middlemen  ? 

Mr.  Blythe.  He  deals  to  some  extent  with  the  middlemen,  but  I 
believe  there  is  no  sentiment  which  is  expressed  so  quickly  as  a  senti- 
ment of  injustice  on  the  part  of  the  producers  of  the  land.  It  is 
reflected  at  once  in  political  agitation.  If  there  is  a  discontent,  if 
there  is  a  grievance,  if  there  is  really  anything  to  be  complained  of  on 
the  part  or  the  people  it  is  at  once  reflected  in  political  discontent, 
and  a  few  yeai*s  ago  a  wave  of  agrarianism  passed  over  the  West, 
resulting  in  the  Potter  law  in  Wisconsin  and  the  maximum  mte  law  in 
Iowa  and  similar  legislation  in  man}^  of  the  States. 

Mr.  Stewart.  Tending  to  correct — intended  to  correct — those  evils. 

Mr.  Blythe.  That  political  agitation  has  all  disappeared.  There  is 
nothing  left  of  it.  If  there  were  a  grievance,  if  there  were  faults  to 
be  found,  it  would  be  reflected  to-da}'  in  the  politics  of  that  country 
just  as  it  has  been  in  the  past,  and  just  as  other  evils  affecting  the  pro- 
ducers are  reflected  in  the  politics  of  that  region  to-day. 

In  the  making  of  rates  there  are  a  great  many  elements,  of  course, 
to  be  borne  in  mind.  Not  the  least  of  those  is  the  cost  of  carriage 
to  the  carrier.  That  exact  and  careful  computations  of  cost  are  ever 
now  made  with  reference  to  a  particular  commodity  occurs  onh*  in 
tliose  cases  where  new  industries  are  to  be  erected,  or  where  com- 
modities, for  one  reason  or  another,  must  seek  a  very  low  rate.  For 
example,  the  promoters  of  the  *' good-roads  movement"  asked  the 
railroads  to  make  low  rates  upon  road  material,  which  the  railroads 
were  glad  to  do,  but  when  the  traffic  managers  investigated  it  they 
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found  that  any  rate  was  prohibitive  which  would  meet  the  cost  to  the 
railroads,  and  temporarily,  of  course,  the  thing  had  to  be  abandoned. 

It  is  obvious,  however,  that  there  is  a  limit  below  which  no  carrier 
can  undertake  to  carry  a  commodity;  there  is  a  limit  below  which  it  is 
prohibitive  upon  the  carrier,  just  as  on  the  other  side  there  is  a  rate 
prohibitive  upon  the  shipper.  Between  those  limits  the  rate  is  to  be 
established,  and  not  only  with  reference  to  the  necessities  of  the  ship- 
per in  a  particular  case,  but  also  with  reference  to  his  interest  as 
related  to  the  others  in  the  same  trade  and  dealing  in  commodities  for 
the  same  market.  I  think  that  the  more  the  nature  of  what  the  rate 
is,  the  nature  of  railroad  rates  and  the  way  they  are  established  is 
understood,  the  way  they  are  made,  their  necessary  relation,  not  only 
to  rates  upon  the  same  commodity  in  other  parts  of  the  country,  but 
relative  to  related  commodities,  and  the  necessity  of  maintaining 
just  differentials  between  the  different  communities,  it  will  be  seen 
that  the  Commission  is  not  and  will  not  be  able  to  sustain  the  magni- 
tude of  this  labor. 

The  Conmaission  itself,  however,  indicates  that  it  would  only  excep- 
tionally be  called  upon  to  perform  this  duty.  If  that  is  true,  it  would 
seem  that  the  evil  complained  of  is  not  so  very  great,  and,  indeed,  I 
wish  to  emphasize  again  that  the  Commission  has  pointed  out  no 
reason  why  the  rate-making  power  should  be  conferred  upon  them 
except  that  which  was  pointed  out  by  Commissioner  Prouty  when  he 
pointed  out  that  the  danger  was  not  a  present  danger,  but  a  danger 
arising  from  the  consolidation  of  interests,  and  a  danger  for  the  future. 

Now,  Mr.  Chairman,  it  is  important,  I  think,  to  examine  for  a  moment 
whether  it  is  at  all  probable  that  the  consolidation  of  railroad  interests 
will  of  itself  subject  the  country  to  any  danger  that  rates  will  be  made 
extortionate.  In  the  first  place,  as  a  railroad  companv  can  raise  its 
rates  it  must  decide  what  the  effect  of  that  must  be  on  Us  own  traffic. 

A  very  slight  advance  in  the  rates  upon  corn  will  leave  the  corn  in 
the  crib,  or  will  burn  it  for  domestic  uses  all  over  the  State  of  Nebraska. 
The  chairman  of  this  committee  has  known  of  years  when  the  corn 
crop  of  Nebraska  could  not  be  moved  at  all,  because  the  demand  for 
corn  was  so  small  that  corn  could  not  be  profitably  transported  even 
from  central  Iowa  to  the  seaboard.  Repeatedly'  it  has  been  true  that 
the  railroads  have  had  to  temporarily  reduce  their  rates  below  the  cost 
to  them  of  hauling,  in  order  to  get  corn  out  from  Nebraska,  and  haul 
coal  in  at  a  low  rate,  to  induce  the  farmers  not  to  burn  corn  rather 
than  ship  it.  Why?  What  was  the  interest  of  the  railroad  compa- 
nies to  do  that? 

The  same  reason  that  to-day  will  impel  a  manufacturer  in  this  country 
to  pursue  his  trade  in  Great  Britain  or  Germany  in  respect  of  some 
manufactured  commodity  when  he  sells  at  a  loss  over  there.  He  can 
not  afford  to  give  up  his  market;  he  can  not  afford  to  lose  their  trade. 
The  railroads  can  not  afford  to  have  their  country  depopulated.  All 
the  railroads  of  the  West  were  building  up  the  region,  especially  the 
region  west  of  the  Mississippi  River;  for  forty  years  that  was  their 
great  work. 

The  Chairman.  Is  it  not  true  that  the  Burlington  Railroad  in  Iowa 
was  operated  for  nineteen  years  before  a  dividend  was  issued? 

Mr.  Blythe.  I  think  for  more  than  nineteen  years;  I  can  not  give 
the  exact  number  of  years,  but  it  was  operated  for  a  great  many  years 
before  a  dividend  was  declared.     The  construction  oi  the  Burlington 
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road  was  begun  west  of  Burlington  in  1854.  There  was  no  dividend 
upon  the  stock  of  that  compan3\  That  was  completed  through  to  the 
river,  1  think,  in  1868;  you  will  be  perhaps  able  to  correct  me  on 
that,  Mr.  Chairman 

The  Chairman.  1869. 

Mr.  Blythe.  1868  or  1869.  It  was  then  completed  to  the  Missouri 
River.  There  was  never  a  dividend  upon  that  property  until  after 
1871.  The  stock  of  the  Burlington  road  sold  at  about  26  cents  at 
sheriffs  sale,  and  there  were  no  buy  el's  for  it,  in  1870  or  in  1869.  It  was 
sold  then  to  Eastern  purchasers.  I  said  there  were  no  purchasers;  I 
mean  there  was  no  competition;  nobody  wanted  it  at  26  cents. 

Mr.  Stewart.  What  is  the  stock  worth  now? 

Mr.  Blythe.  The  last  sale  was  200;  all  sold  in  a  bunch. 

Mr.  Richardson.  Does  it  not  occur  that  the  value  of  railroad  stock 
is  frequently  depressed,  not  so  much  by  the  lack  of  earnings  by  the 
road,  as  from  otner  circumstances;  for  instance,  the  issuance  of  bonds  ? 

Mr.  Blythe.  It  went  to  the  Missouri  River.  It  was  afterwards 
sold  to  the  Chicago,  Burlington  and  Quincy;  there  were  no  circum- 
stances to  depress  that  stock  except  that  it  could  not  earn  any  money. 
It  was  a  cheap  railroad. 

Mr.  Richardson.  But  does  it  not  occur  sometimes? 

Mr.  Blythe.  Undoubtedly  it  does;  undoubtedly.  There  are  a 
great  many  mistakes  made  in  financing  railroads. 

Mr.  Stewart.  If  you  had  not  extended  the  system  to  the  Missouri 
River,  would  not  the  stock  have  remained  at  the  same  low  figure? 

Mr.  Blythe.  I  do  not  know.  The  extension  was  like  railroad  rates; 
it  was  enforced;  it  was  compelled,  and  we  were  driven  to  it. 

Mr.  Stewart.  And  the  reason  of  the  depression  of  the  stock  was 
that  the  facilities  were  not  what  they  should  be. 

Mr.  Blythe.  There  was  nothing  in  that  country.  The  reason  stock 
was  low  was  that  nobody  lived  in  that  country;  it  was  a  wilderness;  it 
had  to  be  improved;  it  had  to  be  peopled;  it  had  to  be  built  up. 
There  was  notning  there  but  a  few  roving  herds  of  cattle  when  your 
chairman  first  knew  it. 

Mr.  Tompkins.  And  buflFalos? 

Mr.  Blythe.  Not  any  buffalos  quite  as  late  as  that,  but  there  had 
been  a  short  time  before  that. 

Mr.  Stewart.  The  stockholders  did  not  lose  anything  eventually? 

Mr.  Blythe.  The  original  stockholders  lost  pretty  nearly  every- 
thing they  put  in. 

Mr.  Richardson.  Is  that  not  generally  the  case? 

Mr.  Blythe.  Very  frequently. 

Mr.  Richardson  (continuing).  That  the  stockholders  are  the  people 
who  suffer  through  consolidations  and  purchases  that  are  made  taking 
a  road  out  of  their  hands,  other  people  realizing  the  benefit? 

Mr.  Blythe.  Very  often  so;  not  always.  Take  the  Chicago, 
Burlington  and  Quincy  Railroad.  The  Boston  interests  bought  in 
the  Chicago,  Burlington  and  Quinc}^  when  it  was  a  little  disjoined 
road.  They  held  on  to  their  interests.  They  finally  bought  the  road 
in  Iowa.  The  Iowa  people  went  over  to  the  Boston  people  who  repre- 
sented the  Chicago,  Burlington  and  Quincy  and  interested  them  in 
building  the  road  on.  The  Boston  people  held  on  to  their  interest, 
and  they  made  a  great  deal  of  money  out  of  it.     There  was  very  little 


INTERSTATE-COMMERCE    LAW,  431 

change  in  the  Burlington  ownership  except  from  the  expansion  of  its 
capital  a8  the  improvement  and  management  of  the  railroad  went  on. 
Now,  gentlemen,  on  this  subject  of  consolidation,  the  lirst  question 
that  a  consolidated  railroad  meets  is  How  can  we  increase  our  tonnage; 
how  can  we  increase  business?  Because  it  must  be  remembered  that 
every  concern  that  is  rich  enough  to  absorb  a  lot  of  other  railroads  has 
credit  enough,  has  means  enough,  to  make  the  kind  of  railroad  it  needs 
and  furnish  the  kind  of  equipment  it  needs?  Eveiy  car  of  a  railroad 
is  in  constant  and  active  competition  with  every  other  car  of  the 
same  railroad,  because  it  is  obvious  that  a  railroad  company  can 
better  afford  to  haul  two  cars  at  $10  profit  than  to  haul  one  car  at  $7 
profit.  Every  part  of  the  railroad  is  in  active  competition  all  the 
time  with  every  other  part  of  the  railroad,  and  every  unit  of  its  trans- 

?ortation  facilities  is  in  active  competition  with  ever}'  other  unit, 
hat,  perhaps,  is  not  economic  language,  but  it  is  language  that  can 
convey  my  idea  better  than  if  I  attempted  to  put  it  in  more  exact 
form. 

The  competition  of  the  railroad  itself,  the  necessity  under  which  it 
lies  to  do  the  utmost  possible  at  the  lowest  cost — that  ivS.  at  the  rate 
which  will  promote  the  business  most — is  so  urgent  all  the  time  that 
that  is  the  one  thing  to  which  it  will  devote  its  energies. 

It  appears  in  the  suits  against  the  Northern  Securities  Company  and 
others  that  the  rates  have  been  reduced  since  that  company  acquired 
the  Northern  Pacific  and  the  Great  Northern  railroads;  it  appears  afli  rm- 
atively  in  the  answers  which  they  have  just  filed  that  reductions  have 
been  made  in  the  rates  which,  upon  the  same  volume  of  business,  would 
decrease  the  earnings  of  each  of  those  companies  about  ^1,000,000 

annuallv. 

Mr.  lliCHARDSON.  Do  you  not  think  the  tendency  of  the  consolida- 
tion of  the  railroads  of  the  countiy  looks  to  finally  presentjng  the 
question  of  Government  ownership? 

Mr.  Blythe.  That  is  a  very  large  economic  question,  Mr.  Richardson. 

Mr.  Richardson.  Is  not  the  tendency  of  the  countiy  now  toward 
consolidation? 

Mr.  Blythe.  I  think  so;  yes,  sir. 

Mr.  Richardson.  And  is  not  that  bringing  foi'ward  the  question  of 
Government  ownership  more  prominently? 

Mr.  Blythe.  I  think  so. 

Mr.  Richardson.  There  is  no  medium  ground,  is  there?  It  must 
either  be  governmental  ownership  or  the  railroads  controlling  them- 
selves? 

Mr.  Blythe.  Logically,  as  I  said  yesterday,  I  believe  there  is  no 
middle  ground  between  absolute  commercial  freedom  to  the  railroad 
and  governmental  ownership,  if  the  interests  of  the  carriers  are  to  be 
preserved  as  well  as  those  of  the  competing  communities.  When  1 
say  commercial  freedom  1  am  not  speaking  of  police  regulations,  I  am 
not  speaking  of  the  regulations  whicn  are  known  at  the  common  law,  and 
which  are  properly  enforced,  these  restrictions  that  have  grown  up 
with  our  Anglo-Saxon  jurisprudence,  but  of  commercial  freedom  and 
Government  ownership.  There  ma}^  be  all  sorts  of  police  regulations, 
there  may  be  all  sorts  of  remedial  regulations,  all  sorts  of  agencies 
intei-posed  to  prevent  extortionate  rates,  and  secret  rebates,  and  all 
those  things  wnich  the  common  law  prohibits;  but,  commercially  1 
believe  there  must  be  absolute  freedom. 
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Mr.  Richardson.  Then,  do  you  believe  the  consolidation  of  railroads 
tends  to  the  interests  of  the  commercial  public? 

Mr.  Blythe.  Let  me  take  a  case  for  purposes  of  illustration.  What 
is  now  known  as  the  Chicago,  Burlington  and  Quincy  Railroad  is  a 
railroad  made  up  of  the  consolidation  of  more  than  60  separate  cor- 
orations.  Some  of  them,  it  is  true,  were  formed  for  the  purpose  of 
uildingextensions;  most  of  them,  however,  were  independent.  Many 
of  them,  at  least,  were  formed  as  independent  organizations  with  no 
idea,  either  on  part  of  the  promoters  or  the  Chicago,  Hurlington  and 
Quincy  Company,  that  they  would  ever  be  consolidated  or  united  in 
interest.  The  Chicago,  Burlington  and  Quincy,  to  sketch  it  briefly, 
was  built  from  Chicago  to  Aurora.  The  Central  Militiry  Tmck  Rail- 
road began  at  Aurora  and  extended  to  (jalesburg.  Thoy  were  inde- 
pendent; they  were  operated  independently.  The  Burlington  began 
at  Peoria  and  went  to  (lalesburg  and  Monmouth  and  to  the  Missis- 
sippi River  and  over  to  Burlington,  and  that  was  operated  independ- 
ently. 

Fmally  the  legislature  of  Illinois  authorized  the  consolidation  of 
those  three  lines,  and  they  were  put  together.  That  was  then  the 
Chicago,  Burlington  and  Quincy  R.iilroad.  Afterwards  it  bought  the 
Iowa  property  and  extended  it  through  to  the  river.  Afterwards  it 
acquired  the  Burlington  and  Missouri  River  Railroad  in  Nebi-aska* 
That  was  not  until  1878,  I  think.     Am  I  right,  Mr.  Manderson? 

Mr.  Manderson.  Yes. 

Mr.  Blythe.  In  1873  it  acquired  the  Iowa  property,  in  1878  the 
Nebraska  property.  Later,  in  1880,  it  acquired  a  i-ailroad  running 
from  Council  Bluffs  to  Kansas  City.  In  1883  it  acquired  the  Hannibal 
and  St.  Joe.  All  of  these  railroads  weie  independent,  and  not  only 
independent  but  properties  which  at  one  time  or  another  had  belonged 
to  rival  concerns.  • 

What  has  the  effect  of  that  been  upon  the  country  ?  There  is  not  an 
inhabitant  of  that  country  who  will  not  be  a  willing  witness  to  the  fact 
that  those  consolidations  have  promoted  the  interests  of  the  country 
in  ever}^  wav.  They  have  resulted  in  lower  rates,  better  service,  in 
more  facilities  of  ever}^  sort  to  the  coranmnities  which  they  attempt  to 
serve,  through  service,  facilities  of  a  great  many  kinds  which  are 
impossible  on  small  and  disjoined  railroads.  What  has  occurred  with 
sixty  corporations  I  do  not  think  will  fail  to  be  repeated  with  the 
experience  of  railroad  consolidation  when  we  unite  three  other  great 
concerns  like  the  Great  Northern,  the  Northern  Pacific,  and  the  Chi- 
cago, Burlington  and  Quincy  into  one.  The  effect  will  be  to  reduce 
rates.  It  can  not  help  but  do  that,  in  my  opinion,  because  the  very 
purpose  of  this  purchase  by  th»^  Northern  roads  was  to  give  them 
entrance  over  thoir  own  mils,  or  friendly  rails,  into  communities  which 
they  did  not  already  serve. 

Mr.  Richardson.  What  becomes  of  competition? 

Mr.  Blythe.  It  is  competition  within  itself.  It  is  the  necessity  for 
doing  the  greatest  possible  volume  of  business  that  will  contribute  any 
protit — the  necessity  for  making  the  utmost  use  of  every  part  of  the 
railroad — of  keeping  cars  and  engines  and  stations  and  the  railway 
itself  in  the  most  active  possible  use. 

Then  there  is  another  very  active  competition,  you  must  remember — 
the  competition  of  rival  producers  and  rival  markets.  Take  the  lum- 
ber business.     I  live  in  a  country  which  has  no  timber  to  speak  of,  the 
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same  as  you  do,  Mr.  Chairman.  We  get  our  timber  from  various 
sources  of  supply.  The  white  pine  comes  from  Minnesota  and  a  little 
still  comes  from  Wisconsin.  Hard  wood,  hemlock,  and  spruce  come 
from  Wisconsin  and  Michigan;  yellow  pine  comes  from  the  South, 
with  various  other  kinds  of  timber,  and  hard  wood  from  Missouri  and 
Arkansas,  and  from  the  Northwest  come  substantially  all  of  our  shin- 
gles and  a  lot  of  other  lumber  from  that  region,  in  direct  and  in  constant 
competition  with  lumber  suitable  for  the  same  purpose,  although  not 
identical,  coming  from  these  other  regions. 

For  example,  the  fir  and  the  spruce  of  the  Northwest  come  by  the 
Billings  route,  over  the  Northern  Pacific,  and  are  distributed  over 
Kansas  and  Nebraska  and  western  Iowa  in  competition  with  hemlock 
and  another  kind  of  spruce  from  Wisconsin  and  Michigan,  not  carried 
in  by  the  same  railroad. 

If  Northwestern  lumber,  lumber  from  Puget  Sound,  and  lumber  from 
Nevada  and  from  Montana  is  to  be  brought  into  Kansas  and  western 
Iowa,  it  must  be  brought  there  in  competition  with  lumber  from  the 
South,  and  that  lumber  from  Wisconsin  brought  in  by  the  Chicago, 
Milwaukee  and  St.  Paul  Railroad  and  other  rival  railroads  in  active  com- 
petition with  them,  and  in  the  direst  and  fiercest  competition  all  the 
time;  and  not  only  the  competition  of  the  railroads,  but  the  competi- 
tion in  these  regions  supplying  this  lumber  and  all  the  men  engaged 
in  that  trade. 

What  is  true  of  lumber  is  true  of  everything  else.  It  is  true  of  iron 
ore  and  everjrthing  that  is  brought  into  that  country  for  use.  We  are 
trying  to  build  up  all  through  the  Mississippi  valley  now  a  lot  of 
industries. 

Everybody  is  intent  upon  that.  The  railroad  people  and  the  people 
living  in  these  communities  are  intent  upon  it.  We  have  cheap  coal 
in  Iowa,  Illinois,  and  Missouri,  and  they  are  trying  to  bring  iron  in, 
trying  to  bring  hard  wood  in,  trying  to  make  plows  and  furniture 
arid  all  sorts  of  things  that  come  into  daily  use  by  the  people  of 
that  region.  Now,  where  do  those  materials  come  from?  Hard 
wood  comes  from  Michigan  and  from  Arkansas.  Iron  may  come  from 
Alabama  and  it  may  come  from  Lake  Superior.  Who  is  going  to 
carry  it?  The  man  who  can  carry  it  cheapest.  The  man  who  can  lay 
it  down  to  the  manufacturer  or  consumer  cheapest  will  bring  it  in. 

There  is  no  fear  that  competition  in  this  country  will  cease,  because, 
even  if  these  five  gentlemen  who  are  held  up  here  as  a  bugaboo  by  the 
Interstate  Commerce  Commission  should  sit  down  in  New  York  and 
agree  that  rates  from  Alabama  and  Arkansas  and  Michigan  and 
everywhere  else  should  be  the  same  on  these  things,  the  moment  that 
they  put  those  rates  up  the  pressure  will  be  felt  by  some  manufacturer^ 
some  series  of  manuiacturers,  some  set  of  communities  somewhere 
else  in  the  country  that  they  serve,  and  there  will  be  death  where  it  is 
necessary  for  the  railroad  companies  that  there  should  be  life  and 
activity.  Business  will  fall  off,  and  these  five  gentlemen  sitting  around 
that  table  in  Wall  street  who  are  going  to  fijc  the  rates  on  these  roads 
will  not  let  business  fall  off  very  long.  If  it  is  necessary  to  make  a 
cut  of  a  cent,  or  a  half  cedt,  or  two  cents,  or  three  cents,  upon  a  rate, 
you  need  not  be  afraid  of  that,  because  the  one  thing  they  want  is  to 
make  money  on  their  investmente. 

Mr.  Coombs.  Does  not  yoar  argument  tend  to  this;  That  the  Com- 
mission is  somewhat  useless  in  regulating  affairs? 

i-c  L 28 
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Mr.  Bltthe.  Do  I  take  that  position? 

Mr.  Coombs.  Is  not  that  the  theory  of  your  position? 

Mr.  Bltthe.  Oh,  by  no  means.  I  should  very  much  deprecate  any 
inference  of  that  sort  from  anything  I  have  said.  I  have  tried  to  state 
that  while  I  believe  in  absolute  commercial  freedom  of  these  rail- 
roads— 1  believe  that  was  the  policy  of  the  law  in  the  origin,  and  I 
believe  it  is  the  policy  of  the  law  to-day,  and  I  believe  it  is  necessary 
if  we  are  to  get  the  best  results — yet  I  do  believe  all  those  resti-aints 
which  the  common  law  has  thrown  around  this  business,  all  the  prohi- 
bitions which  the  common  law  imposes  upon  carriers  are  wise  and 
^  beneficent;  and  even  if  they  were  not  wise  and  beneficent  as  original 
'  matters  they  have  become  ingrained  in  our  Anglo-Saxon  tempemment 
and  they  ought  not  to  be  repealed,  and  they  never  will  be  repealed. 

Those  things  are  in  the  interstate-commerce  law.  The  Commission 
is  charged  with  doing  everything  it  can.  It  is  charged  with  giving  a 
most  vigilant  scrutiny  to  all  of  the  relations  of  the  railroads  to  the 

f)eople,  with  a  view  of  seeing  that  those  provisions  in  the  act  to  regu- 
ate  commerce  are  obeyed. 

Mr.  Coombs.  The  reason  I  interrupted  you  was  this 

Mr.  Bltthe.  Excuse  me  a  moment,  for  I  wish  to  add  something. 
I  think  that  that  is  the  mcst  useful  ana  most  valuable  function  of  the 
Commission,  and  one  which  it  is  qualified  to  perform  and  one  which  it 
has  performed  very  well. 

Mj.  Coombs.  I  want  to  brinff  you  back  and  ask  you  from  a  railroad 
standpoint  what  you  consider  tne  particular  utility  of  the  Commission. 
We  have  not  had  a  clear  statement  with  reference  to  that. 

Mr.  Bltthe.  Not  from  anybody? 

Mr.  Coombs.  Well,  I  have  not  taken  it  so.  I  may  have  misjudged 
the  language. 

Mr.  Bltthe.  That  is  a  very  difficult  and  very  embarrassing  question. 

Mr.  Coombs.  That  is  the  reason  I  ask  it. 

Mr.  Bltthe.  Because  if  I  were  to  be  entirely  truthful  and  candid, 
which  I  always  want  to  be,  if  I  say  anything,  I  should  have  to  say 
that  I  believe  that  the  Commission  itself  has  entirely  misconceivecl 
the  purpose  for  which  it  was  created. 

Mr.  Coombs.  I  would  like  to  hear  you  on  that. 

Mr.  Bltthe.  That  Commission  for  sevei'al  years  has  been  looking 
after  power,  forgetful  of  the  fact  that  it  was  not  any  part  of  any  of 
the  constitutionally  recognized  departments  of  our  6overnment.  It 
is  a  bureau  located  outside  of  the  Constitution,  and  charged  only  with 
the  duty  of  reporting  to  Congress  what  it  finds  to  be  the  facte  with 
reference  to  the  relations  between  the  railroads  of  the  country  and  the 
public. 

Now,  if  the  Commission  had  confined  itself  to  examinations  into 
violations  of  the  law,  to  calling  those  violations  to  the  attention  of 
public  officers  charged  with  their  redress  or  their  punishment,  as  the 
case  might  be,  to  advising  with  a  view  to  healing  differences  (and  that 
part  of  the  work  it  has  done  with  some  success,  and,  I  must  say,  with 
a  great  deal  of  care),  I  think  it  might  have  done  a  great  work.  But 
the  Commission  has  been  misled  by  this  desire  for  a  power  which 
Congress  never  intended  it  should  have,  and  which  it  is  very  doubtful 
if  Congress  could  give  it  if  it  tried. 

I  do  not  know  that  I  have  met  vour  question,  Mr.  Coombs,  but  if 
not  I  shall  be  very  glad  if  you  will  indicate  what  further  you  desire. 
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Mr.  Coombs.  Taking  that  statement  in  connection  with  what  you 
have  said  before  with  reference  to  the  powers  of  the  Commission,  I 
think  you  probably  have  stated  your  position  all  right,  if  I  understand 
your  position. 

Mr.  Blythe.  I  believe,  in  other  words,  that  the  Commission  may 
exercise  advisory  functions;  that  it  should  inquire  into  the  relations  of 
the  railroads  to  the  public;  that  it  should  report  to  competent  author- 
ity any  violations  which  it  may  find  in  discriminations,  in  extortions, 
anything  which  is  out  of  joint;  that  it  may  make  recommendations; 
that  it  may  act  as  a  medium  of  negotiations  between  parties  whose 
relations  are  so  strained  that  they  can  no  longer  negotiate  between 
themselves,  if  there  are  anv  such  instances  I  do  not  know  of  any,  I 
have  not  heard  of  any  myself,  but  I  read  in  the  statement  of  one  of  the 
Commissioners  before  this  committee  that  they  had  letters  on  file  from 
people  saying  that  they  did  not  want  their  names  to  be  disclosed,  for 
they  were  afraid  they  could  not  get  along  well  with  the  railroads. 

If  there  are  such  cases  the  Commission  ought  to  act  upon  them.  I 
never  heard  of  such  cases  myself  in  twenty-five  years'  experience.  I  do 
not  believe  that  in  our  countrv  any  such  cases  exist  on  the  part  of  men 
who  are  really  competent  to  do  business. 

I  wish  to  add  one  word  upon  a  subject  which  1  discussed  yesterday, 
and  that  is  the  extent  to  which  this  power  to  make  rates  could  be 
revised  by  the  Federal  judiciary  if  conferred  upon  the  Commission. 

The  Supreme  Court,  in  the  Maximum  Bate  case,  decided  that  the 
determinations  of  whether  an  existing  rate,  with  reference  to  the 
existing  circumstance  was  reasonable  or  not,  was  a  judicial  question; 
that  with  the  determination  of  that  question  the  judicial  power  ceased, 
the  determination  of  the  reasonableness  of  the  rate,  of  the  appropriate 
rate,  or  fixing  a  rate  for  the  future  was  a  legislative  question  purely. 

Now,  the  Commission  desires  to  have  the  power  to  make  rates  for 
the  future,  to  make  rates,  as  I  have  said  before,  involving  not  only  the 
specific  power  to  make  rates,  but  all  that  goes  with  it,  of  fixing  differ- 
entials, fixing  relations  between  communities  and  between  individuals, 
and  they  profess  the  willingness  that  there  may  be  an  appeal  from 
their  orders  in  this  particular  to  the  judiciary. 

Now,  if  the  committee  please,  I  wish  to  call  attention  to  this  point 

Sarticularly.  That  so  far  as  a  review  of  the  court  of  their  power  to 
x  rates  for  the  future,  or  any  order  that  they  make  for  the  future,  is 
concerned,  the  court  is  absolutely  powerless  to  act.  The  court  will 
be  empowered  only,  under  the  Constitution,  to  inquire  into  the  reason- 
ableness of  these  rates  with  respect  to  the  particular  transactions  that 
have  already  occurred,  with  respect  to  circumstances  as  they  exist  at 
the  time,  and  the  courts  will  not  be  competent  to  and  they  will  not 
assume  the  jurisdiction  unless  they  modify  the  rule  which  the  court 
has  itself  laid  down  in  the  maximum-rate  case  of  deciding  whether  or 
not  the  rate  fixed  for  the  future  is  or  is  not  a  reasonable  rate. 

Mr.  Adamson.  You  do  not  think  that  an  appeal  will  lie  from  a  legis- 
lature to  a  court? 

Mr.  Blythe.  I  do  not.  I  think  you  have  stated  it  very  well.  If 
this  Congress  should  attempt  to  furnish  the  power  that  is  outlined  in 
this  bill,  either  in  this  exact  form  or  in  some  correlative  form,  I  do  not 
think  it  would  be  held  to  be  a  constitutional  exercise  of  the  legislative 
power. 
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Mr.  Adamson.  The  courts  could  only  confitrue  it  back  and  determine 
its  constitutionality? 

Mr.  Blythe.  With  reference  to  conditions  as  they  are  at"  the 
moment,  with  reference  to  the  particular  case,  because 

Mr.  Adamson.  I  speak  of  legislation  as  to  the  future. 

Mr.  Blythe.  I  call  attention  to  the  fact  that  the  Federal  judiciary 
has  never  held  any  act  to  be  unconstitutional  and  void  except  with 
reference  to  the  facts  in  the  particular  case. 

Mr.  Adamson.  When  you  get  to  a  proper  point  I  would  like  to  ask 
you  a  Question. 

Mr.  Blythe.  I  was  about  to  say  that  I  believe  I  have  about  con- 
cluded what  I  have  to  say  as  original  matter. 

Mr.  Adamson.  In  view  of  what  you  have  said  on  various  phases  of 
the  matter,  are  the  geographical  or  commercial  conditions  such,  or 
likely  to  be  such,  as  to  lead  us  ever  to  hope  for  anything  like  uni- 
formity or  equality  of  rates  and  management  through  all  parts  of  this 
Union,  even  under  a  Government  management? 

Mr.  Blythe.  I  think  a  Government  management  would  be  the  very 
worst  thing  that  could  happen.  I  believe  Government  management 
would  mean  chaos. 

Mr.  Adamson.  Do  you  think  it  is  possible  under  any  management? 

Mr.  Blythe.  I  think  there  will  be  a  gradual  a{)proach  toward  an 
ideal  state,  although,  of  course,  it  will  not  reach  an  iaeal  state.  There 
will  not  be  perfection  in  any  enterprise  that  is  not  an  exact  science; 
but  there  will  be  an  approach  to  it. 

Mr.  Adamson.  Is  there  not  g^rave  danger  that  under  a  central  man- 
agement of  the  Government  injustice  might  be  done,  whether  inten- 
tionally or  not,  to  the  railroads  and  cities  in  one  portion  of  the  Union  at 
the  expense  of  the  railroads  and  cities  in  other  portions  of  the  Union  ? 

Mr.  Blythe.  Not  only  a  ^ra ve  danger,  but  I  believe  it  is  inevitable. 
There  may  not,  in  my  opinion,  be  any  remedy  for  it,  but  it  certainly 
is  unjust  on  any  logical  grounds  to  carry  a  letter  from  Washington  to 
San  Francisco  tot  the  same  charge  made  to  carry  it  from  the  Kaleigh 
Hotel  to  the  Willard  Hotel. 

Mr.  Adamson.  And  if  we  should  go  to  the  extreme  of  Government 
ownership,  and  the  whole  subject  of  railroad  management  and  the 
army  of  railroad  officials  and  employees  should  become  an  army  of 
partisan  conduct,  would  not  that  be  a  very  undesirable  state  of  affairs, 
to  say  the  least? 

Mr.  Blythe.  That  is  a  very  large  political  field.  My  own  view  is 
such  that  no  evil  can  be  painted  that  I  think  would  be  an  exaggeration 
of  the  results  of  that  sort  of  thing. 

The  Chairman.  It  is  difficult  to  apportion  exact  justice  to  all  parts 
of  tile  country,  as  we  see  in  the  river  and  harbor  bill. 

Mr.  Blythe.  I  think  we  are  substantially  agreed  on  the  evils  of 
Government  ownership. 

Mr.  Adamson.  Supposing  Judge  Richardson's  idea  of  the  gradual 
approach  to  a  condition  where  the  railroads  can  be  turned  over  to  the 
Government  to  be  true,  I  suppose  the  railroads  would  be  alert  to 
have  their  stocks  in  such  shape  as  to  turn  them  over  to  the  Govern- 
went  when  the  time  comes  at  a  liberal  price. 

Mr«  Blythe^  I  think  you  can  say  that  when  the  time  comes  the 
railroads  will  get  all  they  can  for  their  property. 

Mr.  Adamson.  That  is  all  I  wish  to  ask. 
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Mr.  Blythe.  If  there  is  nothing  further,  I  will*  thank  the  com- 
mittee for  its  kindness  and  attention  to  me.  I  am  requested  to  state 
that  Mr.  Bird  wishes  me  to  call  the  attention  of  the  committee  to  the 
fact  that  the  rates  upon  export  flour  from  Minneapolis  and  St.  Paul 
to  the  seaboard  have  been  adjusted  by  a  recent  tariff  so  as  to  be  the 
same  as  upon  wheat  for  export. 

Mr.  Coombs.  The  same  a  pound? 

Mr.  Blythe.  Per  unit,  per  hundred  pounds. 

Mr.  Coombs.  And  there  is  no  differential  at  all? 

Mr.  Blythe.  There  is  no  differential  as  between  wheat  and  flour 
for  export  from  Minneapolis  and  St.  Paul  to  the  seaboard. 

The  Chairman.  Is  there  any  other  gentleman.  Senator  Faulkner, 
whom  you  wish  to  be  heard  this  morning? 

Mr.  Faulkner.  I  desire  to  say  that  I  had  anticipated  and  hoped  to 
have  a  gentleman  here  from  Chicago  to  present  the  question  somewhat 
on  the  fine  that  Mr.  Blythe  has  presented  it,  next  Friday.  He  said  it 
would  not  be  possible  to  get  he^e  before  then,  and  I  am  now  some- 
what in  doubt,  from  a  telegram  since  received,  whether  it  will  be  pos- 
sible for  him  to  be  here  then,  or  whether  he  will  be  able  to  come  at 
all.  At  this  time  I  anticipate  he  will  be  able  to  get  here  Friday,  and 
I  understand  that  there  will  be  a  meeting  on  Fridajr. 

The  Chairman.  There  is  a  delegation  which  desires  to  be  heard  on 
Friday  on  another  branch  of  the  subject;  but  the  committee  can  hear 
the  gentleman  Senator  Faulkner  refers  to  on  Saturday. 

Mr.  Faulkner.  I  will  communicate  with  him  at  once  and  will 
notify  you,  Mr.  Chairman,  whether  or  not  he  will  be  here.  If  not, 
there  is  no  other  person  at  this  time  that  will  come  before  the 
committee. 

The  Chairman.  You  can  let  us  know  on  Friday. 

Mr.  Faulkner.  Very  well,  sir. 

Thereupon  (at  11.85  o'clock),  the  committee  adjourned  until  Friday, 
May  9, 1902,  at  10.30  o'clock  a.  m.) 


Friday,  May  9, 1902. 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hepburn 
in  the  chair. 

8TATEMBHT  OF  MB.  JESSE  LAWSOH. 

Mr.  Lawson.  Mr.  Chairman,  we  feel  that  we  have  a  cause  to  present 
to  you.  We  would  not  come,  knowing  how  you  are  eniafaged  on  mat- 
ters of  the  greatest  importance  to  this  nation,  unless  we  believed  that 
our  cause  warranted  our  coming  and  warranted  the  taking  of  your 
time.  We  are  citizens  of  this  Republic.  From  the  time  of  the  Revo- 
lution to  the  present  day  no  class  of  people  has  given  its  blood  more 
freely  for  the  preservation  of  this  country  and  its  flag  than  the  colored 
people.  In  this  country  we  occupy  a  peculiar  position.  We  are  about 
9,000,000,  one-eighth  of  the  entire  population.  We  have  done  every- 
thing that  we  could  to  make  ourselves  useful  and  desirable  citizens. 

To  our  minds,  according  to  our  opportunities  and  the  abilities  that 
we  have  had,  we  have  done  everythmg  to  fulfill  all  of  the  conditions 
of  civilization;  and  yet  year  by  year,  day  by  day,  prejudice  ^eftxsas 
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to  be  growing  stronger  against  us,  and  we  regret  to  say  that  our 
friends  seem  not  to  be  aware  of  the  fact  that  we  need  their  hand 
and  their  protection.  Here  in  the  District  of  Columbia,  on  a  reser- 
vation owned  by  the  United  States  Government,  on  the  Mall  here 
in  this  District,  within  half  a  mile  of  the  White  House,  within  half  a 
mile  of  this  Capitol,  the  badge  of  inferiority  is  fixed  upon  certain  peo- 
ple coming  into  this  District  on  this  reservation  by  the  railroads  bring- 
ing in  and  loading  and  unloading  its  passengers.  We  believe  that  the 
sentiment  of  justice  and  fair  play  is  still  in  the  bosom  of  the  Ameri- 
can people,  and  we  believe  that  the  people  not  only  in  the  North,  but 
the  people  in  the  South,  if  the  case  is  properl}'^  presented  to  them,  and 
if  the}^  can  see  the  injustice  of  the  matter,  if  they  can  see  what  they 
are  doing  against  American  citizens,  1  believe  that  even  those  people 
will  be  persuaded  to  believe  that  they  are  in  the  wrong,  and  that  we 
ought  to  have  justice  accorded  to  us. 

But  there  is  another  question,  and  a  very  grave  one,  that  presents 
itself  to  us  just  at  this  time.  Please  remember,  Mr.  Chairman,  that 
our  friends  are  in  control  of  this  Government.  We  remember  that 
every  branch  of  the  Government,  the  legislative,  the  judicial,  and  the 
executive,  every  branch,  I  say,  is  controlled  by  the  party  known  as 
the  friends  of  the  colored  people.  And  yet  all  of  these  outrages  are 
permitted  against  us-,  every  badge  of  degredation  is  permitted  a^inst 
us,  and  no  hand  is  raised  and  no  voice  is  lifted  up  to  put  these  things 
down. 

Feeling  as  we  do  about  the  matter,  through  the  kindness  of  Mr. 
Morrell,  of  Philadelphia,  we  had  a  bill  offered  to  prevent  the  separat- 
ing of  passengers  upon  railroad  coaches,  and  upon  the  steamboats,  on 
the  highways  and  the  water  courses  on  account  of  race  and  color. 
That  bill  the  people  are  deeply  interested  in  throughout  this  country. 

Petitions  have  come  to  you  from  all  parts  of  the  country  pra^nng 
for  the  passage  of  that  bill,  and  we  beiieve  that  under  the  circum- 
stances and  under  the  laws  of  this  country  you  have  full  and  ample 
power  to  pass  such  a  measure  as  that  to  prevent  discrimination  on 
account  or  race  and  color  in  public  travel.  I  believe,  sir,  under  the 
Constitution,  it  is  the  first  article,  section  8,  clause  3,  where  the  power 
of  Congress  to  regulate  commerce  between  the  States  is  prescribed, 
and  under  the  fourteenth  amendment  in  the  first  clause,  it  has  power 
to  regulate  traflic  between  the  States,  and  we  believe  that  the  inter- 
state commerce  act  ought  to  be  so  amended  that  the  Interstate  Com- 
merce Commission  should  have  power  to  enforce  that  provision  by 
instituting  proceedings  at  once  upon  any  infraction  of  the  act,  and  we 

gropose  to  offer  this  measure  tnis  morning  for  your  consideration, 
omething  else  may  be  put  into  this,  but  this  is  as  a  basis: 

That  the  rights,  privileges,  and  immunities  of  passengers  traveling  on  or  by  any 
mode  of  conveyance  engaged  in  interstate  commmiication  or  commerce,  whether  on 
land  or  water,  shall  not  bS  abridged  or  denied  the  full,  untrammeled  enjoyment  of 
all  the  rights,  privileges,  or  immimities  or  facilities  afforded  passengers  on  such  con- 
veyances engaged  in  interstate  commerce  or  communication  on  account  of  race,  color, 
or  previous  condition  of  servitude  of  said  passenger  or  passengers,  are  made  the  sub- 
ject of  rule,  regulation,  or  instruction  to  agents  or  others  acting  in  behalf  of  any 
individual  or  corporation  engaged  in  conveying  passengers,  whether  by  land  or  water, 
from  one  State  to  another;  and  the  rights  and  privileges  of  passengers  hereunder 
ehall  be  the  same,  both  inclusive  and  exclusive. 

And  every  officer  or  agent  of  any  corporation  en^:aged  in  interstate  commerce  or 
communication  shall  be  entitled  to  plead  this  provision  and  in  arrest  in  bar  of  any 
proceedings  in  any  court,  taken  under  color  of  any  law  or  r^ulation  in  conflict  here- 
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with.  And  any  person  or  penjons  having  a  ticket  or  proffering  t^ie  regular  fare 
shall  be  entitled  to  transportation  either  by  land  or  water,  and  shall  receive  the  same 
treatment,  and  be  afforaed  identical  facilities  and  accommodations  as  are  furnished 
or  afforded  all  other  passengers  of  the  same  class,  and  without  discrimination. 

And  it  shall  be  the  duty  of  the  Interstate  Commerce  Commission  to  take  the  cogni- 
zance of  and  institute  proceedings  for  each  and  every  infraction  of  all  or  any  of  the 
foregoing  provisions,  and  the  party  or  parties  found  guilty  of  the  violation  thereof 
shall  pay  a  fine  of  not  less  than  five  hundred  dollars,  or  not  to  exceed  five  thoupand 
dollars,  and  be  imprisoned  for  not  less  than  one  year,  nor  more  than  six,  or  both  in 
the  discretion  of  the  court. 

This  we  offer  for  your  consideration  in  amendment  of  the  interstate- 
commerce  law. 

Hon.  George  H.  White,  who  was  formerly  a  member  of  Congress, 
will  now  have  something  to  say  in  regard  to  the  matter. 

8TATEMBHT  OF  HOH.  OEOBOE  H.  WHITE. 

Mr.  Whtte.  Mr.  Chairman  and  gentlemen,  I  regret  exceedingly 
that  an  engagement  in  my  o£Bce  prevented  me  from  being  here  promptly 
upon  the  opening  of  this  session.  1  do  not  know  the  full  extent  of 
Mr.  Lawson's  remarks,  but  it  strikes  me  that  he  has  covered  all  the 
points  we  intended  to  present  to  you. 

I  am  not  unmindful  of  the  fact  that  there  is  a  law  now  on  the  stat- 
ute books  that  would  seem  to  prevent  a  discrimination  not  only  in  the 
transportation  of  commerce  wnere  the  traffic  is  between  the  States  or 
between  this  and  a  foreign  country,  but  also  in  the  travel  or  transfer 
of  passengers  going  from  one  State  to  another;  but  I  take  it  that  most 
of  you  gentlemen  are  lawyers,  and  if  you  are  not  it  is  a  matter  of  com- 
mon learning  that  the  Supreme  Court  has  passed  upon  the  existing 
laws  repeatedly,  and  that  as  to  a  matter  of  this  kina  now  that  is  res 
adjudicata  that  the  court  has  held  repeatedly,  in  several  cases,  that 
there  shall  not  be  discriminations  under  existing  law  where  the  pas- 
senger has  a  ticket  from  one  State  to  another,  continuous  travel;  but 
it  has  also  held  in  the  same  decisions  that*  where  the  railroad  or  other 
common  carriers  furnish  accommodations  that  they  may  draw  the  line 
and  have  separate  cars  for  the  transfer  of  their  passengers,  placing 
colored  passengers  in  one  car  and  the  whites  in  another.  And  1  want 
to  have  you  understand  that  we  seek  no  special  equality,  but  we  seek 
simple,  unalloyed  justice. 

It  is  a  matter  known  to  us  all,  and  especially  to  all  of  you  gentle- 
men who  live  or  travel  in  the  Southern  States,  where  the  bulk  of  our 
¥eople  live,  that  this  equal  accommodation  is  never  granted  to  us. 
he  cars  that  are  set  apart  for  the  colored  people,  even  for  first-class 
travel,  in  all  of  the  Southern  States,  and  1  have  been  in  nearly  all  of 
them,  are  not  equal  to  the  second  or  third-rate  smoking-car  on  other 
roads.  There  are  carpeted  floors,  cushioned  seats,  no  smoking,  no 
indecent  persons  allowed  in  the  first-class  cars  prepared  for  the  white 
people.  Asan  offset,  we  are  put  intoa  soiiiof  *'  jim-crow '  arrangement, 
where  the  train  hands  and  engineers  and  brakemen,  greasy  from  their 
common  avocation,  when  they  have  to  travel  are  granted  the  privilege 
of  riding  in  this  colored  car,  and  where  smoking  and  loud,  profane, 
vulgar  language  is  permitted,  and  that  is  found  on  the  cars  wnere  the 
most  refined  ladies  and  gentlemen  of  our  race  have  to  travel.  So  that 
we  have  not  equal  acconunodation,  and  the  court  has  held,  under  exist- 
ing law,  that  if  that  is  accorded  us  we  have  no  right  to  grumble,  and 
the  spirit  of  the  law  is  complied  with. 
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Why  not,  you  say,  then  refer  to  the  court  for  redress  on  the  denial 
b}'  the  railroad  coi'porations,  who  do  not  afford  this  equal  accommoda- 
tion according  to  the  decision  of  the  Supreme  Court?  1  am  moved, 
almost,  Mr.  Chairman,  though  this  is  a  serious  matter,  to  repeat  a 
3'arn  that  I  heard  once  of  William  Loyd  Garrison,  who  was  asked 
once  if  he  was  not  Garrison  and  he  said  he  was,  and  a  preacher  asked 
him  why  he  did  not  go  into  some  place  and  preach  his  abolition,  and 
the  report  was,  ''Why  don't  you,  then,  go  to  hell  and  comfort  sin- 
nrTs?" 

It  is  a  crude  illustration,  but  it  is  known  to  us  who  live  there;  it  is 
known  to  me  who  have  been  in  the  courts  of  the  State  as  a  practitioner 
of  the  law  for  twenty-three  years,  that  we  have  no  redress — absolutely 
no  redress — in  the  courts,  where  it  is  a  matter  between  the  races,  and 
especially  on  account  of  such  discriminations  we  have  absolutely  no 
redress  in  the  courts. 

Mr.  Richardson.  What  courts  have  you  practiced  in  in  the  South? 

Mr.  White.  All  the  courts  of  North  Carolina  for  twenty -three 
years,  and  in  the  United  States  district  court  of  North  Carolina,  and 
in  the  courts  of  New  York,  in  the  courts  of  the  United  States,  includ- 
ing the  Supreme  Court  of  the  United  States.  I  speak  from  a  knowl- 
edge of  my  own  observation.     It  is  not  a  matter  of  theory  with  me. 

And  we  would  ask,  therefore,  that  the  interstate  commerce  law  be 
amended  so  as  to  meet  this  deficiency  in  the  existing  law,  according  to 
the  decision  of  the  Supreme  Court,  and  that  is  incorporated  in  the 
bill  which  was  presented  bj'  Mr.  Edward  Morrell,  of  Pennsylvania. 
I  have  not  looked  for  it,  but  I  presume  that  it  is  referred  to  tnis  com- 
mittee, Mr.  Chairman? 

The  Chairbian.  Yes;  it  is  No.  10793. 

Mr.  White.  1  have  not  the  bill  before  me,  but  I  had  a  copy  in  my 
oflSce  and  could  not  find  it  when  I  was  about  to  leave. 

We  ask  that  the  committee  shall  either  recommend  or  favorably 
report  on  that  bill,  or  that  you  incorporate  in  your  general  amend- 
ments to  the  interstate-commerce  law  such  an  amendment  as  will  meet 
this  deficiency  in  the  existing  law,  according  to  the  decision  of  the 
Supreme  Court.  We  do  not  ask  for  any  special  favors,  we  do  not 
ask  for  any  special  legislation.  We  simply  ask  for  that  protection 
which  is  accorded  to  every  American  citizen.  If  our  people  are 
degraded,  if  they  are  unclean,  if  they  are  boisterous,  if  they  are 
offensive,  the  authority  is  given  to  all  carriers  as  well  as  all  places  of 
amusement  to  exclude  persons  who  are  offensive  to  the  common  public. 

And  I  will  state,  as  a  matter  of  common  knowledge,  and  certainly  it 
is  under  my  knowledge  as  a  matter  of  common  experience,  that  the 
aveiuge  person  of  the  colored  people  does  not  want  to  ride  in  a  first- 
class  car,  and  he  always  takes  the  cheapest  fare,  and  he  is  not,  as  a  rule, 
in  any  way  offensive,  and  does  not  intrude  into  cars  where  either  white 
or  colored  ladies  and  gentlemen  ride.  It  is  only  a  few  who  seek  this. 
There  are  some  who  have  been  educated,  have  acquired  property,  and 
some  who  are  refined  in  their  manners,  and  they  do  not  wish  to  be 
thrust  among  the  outcasts  and  the  vulgar  and  the  objectionable  of 
either  their  own  race  or  other  races.  W^e  insist  that  those  of  us  should 
have  the  same  class  of  accommodation  as  others  over  the  highways  and 
waterways  of  the  country. 

I  state  that  we  do  not  desire  any  discrimination  or  social  equality; 
we  have  had  enough  of  that;  but  we  do  seek  an  opportunity  to  enjoy 
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the  privileges  accorded  to  the  public  just  as  other  citizens  of  the 
United  States.  It  has  been  said,  to  us  that  we  are  not  equal  to  the 
Indians.  I  have  no  tight  on  the  Indians.  We  are  not  equal  to  the 
Chinese,  it  is  said,  or  the  Filipinos;  but  there  is  one  thing  in  which 
you  will  agree  with  me,  which  is  that  this  country,  from  its  first  and 
earliest  dawn,  has  been  developed,  controlled,  and  governed  by  two 
sets  of  men  only — white  men  and  black  men.  That  may  not  be  doubted 
by  anybody  or  gainsaid  by  anybody.  It  is  true  that  the  negro  has 
not  figured  very  conspicuously  other  than  in  its  development.  We 
have,  as  you  know,  by  our  efforts — and  have  done  so  from  the  very 
earliest  times  to  the  present  day — assisted  in  developing  this  country. 
We  have  furnished  the  brawny  arms  that  have  developed  this  country. 

It  is  also  known  that  even  though  we  were  liberated  from  slavery 
and  were  fully  enfranchised,  and  were  put  on  a  parity  with  our  white 
neighbors  so  far  as  the  elective  franchise  was  concerned  throughout  the 
South — it  has  been  greatly  questioned  by  some,  and  I  am  not  here  to 
argue  that  point,  because  it  does  not  concern  me  here,  and  it  is  not  the 
proper  thing  that  I  should  do — but  even  in  that  crude  condition,  even 
when  we  had  no^  the  development,  perhaps,  to  exercise  at  all  times  and 
intelligently  the  great  responsibilities  which' came  to  us,  it  will  be 
admitted  that  in  all  measures  tending  for  the  betterment  and  uplift  of 
the  country  in  the  last  fifty  years  the  race  played  a  not  insignificant 
part  in  the  measures  which  have  made  us  the  one  of  the  greatest,  and 
perhaps  the  greatest,  nation  on  the  face  of  the  earth. 

In  the  resumption  of  specie  payments,  in  the  advocacy  of  a  sound 
currency  of  this  country,  in  the  tariff,  in  the  protection  of  American 
labor  and  industries,  in  the  advocacy  of  all  public  measures  that  tended 
to  make  this  country  a  great  country,  the  black  man,  though  young 
in  citizenship,  has  always  been  loyal  and  true.  He  has  been  accused 
of  identifying  himself  almost  entirely  with  one  political  party,  and 
that  is  perhaps  the  reason  for  his  present  position.  The  severe  way 
in  which  he  is  let  alone  here  of  late  may  break  that  up  a  little  and 
change  the  aspect  of  that  matter  in  certain  sections,  out  I  am  not 
here  to  prophesy  on  that. 

But  we  are  here  to  ask  that  justice  be  done,  and  I  need  not  go  into 
detail  in  this  matter.  Even  when  we  were  slaves,  in  every  warfare 
that  we  ever  engaged  in,  the  negro  has  shown  himself  patriotic  and 
loyal  to  the  flag,  as  well  as  to  his  master  or  his  white  neighbor — who  was 
formerly  his  master — to-day.  He  is  true  to  the  nation;  he  is  loyal  to 
the  flag;  he  is  an  American.  You  can  call  him  an  African  if  you  will, 
but  we  have  absorbed  this  spirit  of  the  nation,  and  we  are  as  thoroughly 
and  wholly  American  as  any  other  class  of  people  on  this  continent. 
We  are  loyal  because  we  could  not  be  otherwise.  We  are  an  adjustable 
people.  We  inherited  and  absorbed  it  from  the  Southern  white  man, 
even  when  we  were  slaves,  and  we  have  proved  it,  and  we  have  absorbed 
all  that  goes  to  make  up  a  great  and  noble  people,  so  far  as  our  capacc 
ity  under  the  restricted  circumstances  under  which  we  have  been  placed 
would  admit. 

We  have  even  absorbed  your  ways  and  your  actions;  yes,  and 
absorbed  your  blood.  We  are  Americans,  loyal  Americans.  We  are 
true  to  the  nation  and  to  the  flag,  at  all  times  and  under  all  circum- 
stances, and  therefore,  as  a  part  and  parcel,  as  constituting  one- 
eighth  of  the  population  of  the  countiy,  we  think  we  are  entitled 
to — pardon  me  for  using  the  expression,  but  I  want  to  use  language 
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which  is  not  offensive — we  think  we  are  entitled  to  just  as  decent, 
respectable  treatment  b^  the  carriers  of  the  country  on  the  railroads, 
steamboats,  and  otherwise  as  any  others. 

This  discrimination  which  is  made  is  not,  as  I  stated  a  while  a^o, 
on  account  of  the  condition  of  the  colored  people,  so  much  as  a  badge 
of  caste,  of  degradation,  of  humiliation.  Why.  here  when  I  was  m 
Congress,  in  the  Fifty-sixth  Congress,  the  legislature  of  my  State  in 
passing  a  bill  then  to  place  these  separate  cars,  or  as  they  are  com- 
monly known  "iim-crow  cars"  on  the  railroads  of  North  Carolina,  a 
thing  never  undertaken  before,  stated  plainly  that  the  nurse  or  tiie 
servant,  however  illiterate,  however  wanting  in  the  development  along 
civilized  lines,  was  not  objectionable  to  ride  in  the  first-class  ears,  rid- 
ing with  the  mistress  or  the  master.  But  it  was  negroes  like  the 
famous  Bishop  J.  W.  Head,  one  of  the  most  famous  evanc^elists  in 
the  country:  men  like  Col.  James  H.  Young,  and  last,  so  uiey  said, 
George  H.  White,  of  whom  they  said,  ''That  is  the  class  of  persons 
we  want  to  reach  by  the  jim-crow  car  and  bring  them  down  to  their 
place." 

Now,  1  think  that  my  place  is  not  to  thrust  myself  forward  in  with 
white  gentlemen.  If  1  want  you  in  my  home,  1  will  invite  you,  and 
if  you  want  me,  you  will  invite  me,  ana  unless  1  am  bidden  I  will  not 
come;  and  that  is  the  sentiment  of  the  average  negro,  and  certainly 
that  of  the  intelligent  negro,  of  this  countrv.  But  when  you  come 
down  to  a  common  car  of  a  carrier  that  is  such,  and  kept  in  such  con- 
dition as  those  I  speak  of,  and  when  1  have  to  go  in  that  car,  and  ray 
wife — an  educated  woman,  who  feels  just  as  your  wife  feels,  who 
enjoys  beauty  as  your  wife  enjoys  it,  who  enjoys  pleasure  just  as  she 
does,  who  feels  keenly  an  insult,  or  anything  that  tends  to  degrade 
her,  and  so  do  1 — and  I  am  forced  to  place  her  in  such  a  position  as 
that,  we  feel  that  such  a  condition  is  not  just.  We  do  not  feel  that 
we  ought  to  be  degraded  by  being  thrust  off  in  some  little  end  of  the 
car,  where  the  riffraff,  of  all  races  are  loaded  in,  and  where,  aside 
from  all  the  discomfort,  a  lady  is  likely  to  be  insulted,  and  if  we  try 
to  go  into  any  other  car  we  are  likely  to  be  kicked  out- — 

Mr.  Richardson.  Would  you  object  to  separate,  equal  accommoda- 
tions? 

Mr.  WnrrE.  If  the  separate,  equal  accommodation  was  for  no  other 
purpose  than  for  the  carrying  out  of  the  letter  of  the  law,  and  not  for 
the  purpose  of  my  degradation;  no^  sir. 

Mr.  Richardson.  The  question  is  ''separate  and  equal  accommo- 
dations " — where  you  pay  a  dollar  and  tne  white  man  pays  a  dollar, 
and  you  have  separate  accommodations,  and  are  just  as  well  provided 
for,  and  as  comfortable  in  every  respect. 

Mr.  White.  That  we  will  never  get. 

Mr.  Richardson.  Would  you  object  to  that? 

Mr.  White.  1  feel  that  when  I  get  on  a  railroad  train,  and  I  have 
business  with  you,  or  you  with  me,  and  1  have  a  first-class  ticket  and 
ou  have  one,  that  I  ought  to  be  permitted,  if  I  had  occasions  to,  as  I 
ad  a  short  time  ago,  to  come  ana  sit  down  with  you,  or  you  with  rae, 
if  you  desired  to  do  so,  and  continue  to  talk  that  matter  over  without 
any  law. 

Mr.  Richardson.  You  would  apply  the  same  principle  to  the  hotels  ? 

Mr.  White.  No,  sir. 

Mr.  Richardson.  Why? 
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Mr.  White.  I  never  seek  accommodations  in  the  hotels,  and  I  do 
not  think  you  can  point  out  a  place  where  we  have  ever  thrust  our- 
selves forward 

Mr.  Richardson.  The  hotels  are  public  matters,  just  as  the  railroads, 
both. of  them 

Mr.  White.  They  are  public  matters,  but  not  in  the  same  way. 
There  are  hotels  where  we  can  be  accommodated  by  our  own  people, 
but  we  have  no  railroad  cai-s  and  no  steamboats,  and  we  have  to  use 
yours. 

Mr.  Richardson.  Then  you  objeqt  to  the  separate, accommodations 
just  simply  because  it  is  a  race  discrimination? 

Mr.  White.  1  would  object  to  it,  not  because  it  is  a  race  discrimi- 
nation, but  because  it  is  intended — because  it  is  meant  to  make  me 
feel  my  inferiority,  and  to  degrade  me,  whatever  my  qualifications. 

Mr.  Richardson.  Do  you  not  know  that  on  many  of  the  railroads 
where  these  separate  cars  are  used  no  white  man  is  allowed  to  go  into 
the  cars  set  aside  for  the  negroes? 

Mr.  White.  That  is  the  law  in  a  CTeat  many  of  the  States,  and  it 
is  violated  every  day  so  far  as  the  white  man  is  concerned,  but  never 
allowed  to  be  violated  where  the  colored  man  is  concerned. 

Mr.  Richardson.  What  part  of  the  country  do  you  refer  to? 

Mr.  White.  1  have  been  m  South  Carolina  and  Georgia;  I  have  been 
in  those  two  States. 

Mr.  Richardson.  1  have  been  on  some  of  the  most  extensive  rail- 
road systems  in  the  South,  and  where  a  white  man  was  not  allowed  to 
go  into  those  colored  coaches.  I  have  been  stopped  myself,  when  I 
stai*ted  to  go  in  by  accident,  from  going  into  the  car.  I  was  told  that 
I  could  not  go  there,  that  that  was  set  aside  for  colored  people.  I 
know  that  tnat  is  so  on  the  Southern  Railway. 

Mr.  White.  Yes;  and  1  have  ridden  on  the  Southern  Railway,  from 
here  to  Wilmington,  and  to  Atlanta,  and  1  have  found  on  the  Southern 
Railway  that  an  engineer  greased  from  head  to  foot,  or  a  coal  heaver, 
or  a  brakeman,  or  any  other  employee,  would  come  into  that  car, 
even  though  my  wife,  a  decent  lady,  well  dressed,  was  sitting  there, 
and  I  have  seen  them  take  their  drink  of  whisky  right  there  in  the 
presence  of  my  wife. 

Mr.  Richardson.  I  do  not  think  that  any  fair-minded  man  would 
indorse  that.  I  believe  when  a  man  pays  a  dollar  he  ought  to  get  a  dol- 
lar's worth  of  ride  on  the  road. 

Mr.  White.  Yes,  sir. 

Mr.  Richardson.  Still  I  believe  in  separate  accommodations. 

Mr.  White.  I  have  stated  in  answer  to  your  question  what  I  have 
seen. 

Mr.  Richardson.  I  think  that  is  the  spirit,  and  that  is  being  done 
on  the  railroad  I  am  speaking  of,  because  I  know  I  have  seen  it  often 
and  over  again  on  the  Southern  Railway,  that  is,  to  exclude  white  men 
and  white  women  from  the  colored  coaches. 

Mr.  White.  In  the  State  of  South  Carolina  the  statute  is  to  exclude 
the  white  persons  from  the  colored  cars  and  the  colored  people  from 
the  white  cars,  and  that  is  partially  done;  that  is  done  in  a  measure. 
As  I  started  to  remark  a  while  ago,  I  was  coming  down  from  Biddle 
University  last  June — I  am  an  official  of  that  university — and  Dr.  Sat- 
terfield  was  coming  from  Charlotte,  N.  C.  to  Concord,  and  he  wanted 
me  to  stop  at  Concord  and  talk  over  witn  him  in  the  interim  some 
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matters  of  importance,  and  I  wanted  to  talk  over  with  him  some  mat- 
ters, and  I  did  not  dare  go  in  the  car  and  talk  with  him,  and  he  did 
not  dare  come  in  the  car  and  talk  with  me,  and  we  had  to  compromise 
hy  standing  on  the  platform  and  talking  until  we  got  to  Charlotte. 

You  might  take  one  more  illu^tl'atlon.  I  was  Commonwealth's 
attorney  in  North  Carolina,  and  after  mv  term  expired,  when  I  was  in 
Congress,  1  have  met  constituents — and  I  am  glad  to  say,  and  say  it 
with  pleasure,  that  the  Democitits  and  Republicans  all  came  to  me  for 
what  they  wanted,  irrespective  of  their  partj,  and  I  made  absolutely 
no  distinction  i^hen  I  was  in  Congress,  but  tried  to  accommodate  their 
wishes — I  have  had  white  Democrats  and  white  Republicans  get  into 
a  conversation  with  me  at  a  station,  and  desire  to  continue  that  con- 
versation, and  I  was  not  permitted  after  I  got  on  the  train  to  continue 
the  conversation,  but  had  to  abandon  it.  I  could  mention  these 
instances  by  the  hundred.  1  do  not  advance  this  as  the  primary  reason 
why  we  insist  upon  this  equal  accommodation  and  in  the  same  car,  but 
1  insist  upon  it  because  the  purpose  and  intent  of  the  exclusion  everv- 
where  I  have  ever  traveled  in  the  South — and  I  was  born  and  brought 
up  in  the  South  and  never  have  lived  anywhere  else — the  purpose  or  it 
was  to  degrade,  to  humiliate,  to  make  me  feel  m^  inferiority. 

Mr.  Richardson.  Right  there,  from  an  intelligent  standpoint,  and 
that  is  the  only  wav  I  am  presenting  it  to  vou,  or  wish  to  discuss  it 
at  all,  how  is  it  and  how  have  you  conceived  it  to  be  a  matter  of  deg- 
radation when  equal  accommodations  are  provided  for  your  race  as 
are  provided  for  the  white  race?  How  c^n  it  humiliate  you  when  you 
are  simply  associating  with  your  own  race? 

Mr.  WnrrE.  1  never  object  to  associating  with  my  own  race. 

Mr.  Richardson.  How  can  it  humiliate  you? 

Mr.  White.  It  can,  under  the  very  terms  of  the  statute,  and  the 
reasons  I  have  given  to  you.  I  may  live  in  a  community  and  maj' 
have  a  white  man  employed  as  a  hand  on  my  farm,  a  poor  white  man 
living  in  one  of  my  tenement  houses,  and  yet  when  we  go  to  the  station 
he  gets  into  a  first-class  car,  and  nine  times  out  of  ten— you  speak  of  it 
as  tae  exception,  but  the  rule  is — I  have  to  go  into  one  where  there  is 
smoking,  ^nd  where  I  meet  all  these  conditions  which  I  speak  of,  but 
he  goes  into  the  other  cars,  and  he  feels  that  he  is  my  superior,  and  he 
feels  a  degree  of  hatred  for  me,  and  he  feels  that  I  am  not  even  fit  to 
work  with  him,  and  it  brings  about  a  spirit  and  a  feeling  between 
common  American  citizens  that  ought  not  to  exist  in  a  free  republic. 

Mr.  Wanger.  To  what  extent  are  these  cars  used  in  interstate 
travel? 

Mr.  White.  They  are  used  universally,  so  far  as  I  know,  except 
that  now  and  then  there  are  some  of  these  fast  mail  trains  from  here 
to  Tampa,  Fla.,  and  farther  south,  where  the  cars  make  only  one  or 
two  stops  in  a  State,  and  then  I  believe  they  carry  only  one  day  coach. 
Those  are  usually  vestibule  cars  on  those  trains,  and  in  the  day  coach, 
where  there  is  no  discrimination,  1  have  been  told  by  others  that  in 
cases  like  that  they  make  no  exceptions  except  in  coming  up  from 
Charlotte  and  Atlanta,  Ga.;  those  are  the  only  places.  I  Know  you 
can  not  ride  in  a  Pullman  car  in  Georgia  unless  you  come  in  from  some 
other  State,  and  they  provide  nothing  else  equivalent  to  it.  You  can 
not  get  into  a  Pullman  car. 

Mr,  Wagner.  Is  that  under  a  law  of  the  State? 
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Mr.  White.  Yes,  sirj  in  Georgia.  You  can  not  get  on  a  Pullman 
car  in  Georgia,  even  going  to  Washington  City.    • 

Mr.  KiGHABDSON.  I  traveled  there  not  long  since,  and  I  will  give 
3'ou  an  instance  of  my  own  experience  on  this  same  railroad.  I  saw 
two  colored  men  in  one  of  those  cars. 

Mr.  White.  They  must  have  gotton  on  before  thev  came  to  the 
State  of  Georgia.  A  man  can  get  on  and  go  through  the  State  of 
Georgia,  but  you  can  not  get  on  in  the  State  of  Georgia,  because  I 
have  tried  it;  1  tried  it  last  June 

Mr.  Richardson.  If  they 

Mr.  White.  If  you  came  into  the  State  on  that  car,  I  do  not  think 
they  would  put  you  off^  but  I  tried  it  in  Savannah  last  June,  and  could 
not  get  onto  one  of  those  cars. 

Mr.  Coombs.  Will  they  allow  you  to  get  on  to  go  out  of  the  State? 

Mr.  White.  No,  sir;  not  on  a  Pullman  car  anywhere  in  the  State, 
and  they  provide  nothing  equivalent  to  the  Pullman  car.  No  one  here 
will  argue  that  an  ordinary  day  coach  is  equal  to  a  Pullman  car,  and 
you  can  not  jjet  on  a  Pullman  or  a  Wagner  car,  no  matter  where  your 
destination  is.  It  was  after  12  o'clock  at  night  when  I  got  on  at 
Savannah,  and  I  insisted  I  was  tired  and  wanted  to  go  to  bed,  wanted 
to  lie  down,  and  thev  would  not  allow  me  to  get  on  the  car  until  we 
crossed,  into  South  Carolina,  nearly  3  o'clock  in  the  morning,  and  I 
had  to  get  into  a  day  coach  and  stay  there  until  I  got  out  of  the  State 
of  Georgia,  and  my  destination  was  Washington,  and  my  ticket  was 
for  Washington  City. 

Mr.  Wanger.  You  sav  white  people  are  not  allowed  to  enter  the 
cars  set  apart  for  colored  people  in  tne  State  of  South  Carolina? 

Mr.  White.  That  is  the  law,  but  it  is  violated  every  day.  No  col- 
ored man,  unless  he  goes  in  the  capacity  of  a  nurse  or  a  servant,  can 
get  into  a  car  occupied  by  white  people  and  ride  for  a  half  a  mile  with- 
out being  put  out. 

Mr.  Richardson.  Well,  you  can  make  complaint  to  the  Federal 
courts. 

Mr.  White.  Yes,  we  have  made  complaints. 

Mr.  Richardson.  You  got  justice,  did  you  not? 

Mr.  White.  No,  sir.  Every  man  on  that  case  was  bom  and  reared 
there,  and  there  is  no  difference  between 

Mr.  Richardson.  Then  you  are  practically  excluded  from  justice  in 
the  Federal  courts  as  well  as  in  the  State  courts? 

Mr.  White.  In  my  opinion  the  juries  are  about  the  same  as  the 
judges. 

Mr.  Richardson.  How  about  the  judges? 

Mr.  White.  The  judges  are  just  the  same. 

Mr.  Richardson.  The  Federal  judges  are  the  same? 

M.  White.  Yes,  sir;  they  are  Southern  men,  with  all  the  feelings 
of  those  in  the  State  courts. 

Mr.  Richardson.  This  is  for  information  that  I  am  asking  you. 
You  say  you  have  practiced  for  many  years  in  the  Southern  courts.  I 
believe  you  said  in  the  South  Carolina  courts? 

Mr.  White.  Yes,  sir;  only  in  the  Southern  States. 

Mr.  HiCHARDSON.  I  am  speaking  of  the  Southern  States. 

Mr.  White.  1  have  practiced  bmitedly  in  Virginia.  For  instance, 
when  I  was  Commonwealth's  attorney  I  had  occasion  to  go  over  into 
Virginia  to  take  depositions^  and  I  know  something  of  the  practice  of 
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the  State,  but  I  never  was  a  member  of  the  bar  there.    I  practiced 
continuously  in  the  State  of  North  Carolina  for  twenty-four  years. 

Mr.  Richardson.  And  1  suppose  you  never  heard  of  negroes  being 
jurors  in  your  practice? 

Mr.  White.  Certainly.  There  are  jurors  to-day  in  the  South — 
negro  jurors.  1  have  tried  cases  with  one-half  or  two-thirds  of  the 
jurors  negroes. 

Mr.  Richardson.  You  found  the  negro  on  the  jury  generally  went 
for  conviction  ? 

Mr.  White.  I  never  found  that  so.  I  found  him  usually  a  pretty 
fair-minded  man. 

Mr.  Richardson.  They  are  usually  very  much  afraid  of  them  in 
the  Alabama  courts. 

Mr.  White.  I  would  be  afraid  of  the  courts  entirely  in  Alabama. 
I  have  been  there. 

Mr.  Richardson.  And  particularly  in  the  trial  of  people  of  their 
own  color. 

Mr.  White.  Perhaps  so,  but  1  have  found  juries  about  the  same, 
whether  white  or  black.  These  colored  men  have  absorbed  the  Ameri- 
can idea,  and  do  about  as  other  jurors  do. 

Mr.  Richardson.  Do  you  not  know  it  is  a  fact  that  is  accepted  by 
almost  all  people  who  are  informed,  that  you  take  a  negro  in  the  South, 
when  he  is  charged  with  some  indictable  offense,  that  his  direct  prefer- 
ence is  to  be  tried  either  by  former  slave  owners  or  the  descendants 
of  slave  owners? 

Mr.  White.  No,  sir;  I  do  not  know  that,  and  never  have  observed 
it  as  practice  or  common  information. 

Unless  there  is  some  question  I  would  be  glad  if  the  committee 
would  hear  from  Rev.  Walter  H.  Brooks  for  a  few  minutes. 

STATEMEITT  OF  BEV.  WALTEB  H.  BB00K8. 

Mr.  Brooks.  There  are  just  a  few  things  that  I  would  like  to  say 
with  reference  to  this  matter.  I,  of  course,  have  traveled  a  little  in 
Virginia  and  through  the  South,  and  lived  in  Virginia.  I  was  made 
free  by  the  emancipation  proclamation,  and  I  think  I  know  what  are 
the  prevailing  customs  in  tne  South  so  far  as  the  ^'jim-crow"  system  is 
concerned.  1  am  opposed  to  the  "  jim-crow"  car  because  as  a  rule  it  is 
an  off-cast  or  old  stock  coach,  and  part  of  it  is  used  for  baggage,  or  as 
a  smoker  for  both  white  and  black  people;  and  that  is  on  the  &3uthern 
Railroad.  The  coach  in  the  front  part  has  a  little  apartment  for 
colored  smokers,  in  the  center  your  colored  ladies  and  gentlemen  are 
seated,  and  in  the  third  part  of  the  car,  in  the  back  end,  the  white 
smokers  are  seated.  That  is  the  colored  first-class  car.  It  is  nothing 
but  an  old  smoker. 

We  have  been  ejected  from  the  coach  in  which  we  used  to  ride  and 
put  right  in  the  smoker.  That  is  all  we  have  for  first-class  pay.  That 
IS  a  downright  swindle — a  downright  swindle.  If  I  paid  second-class 
fare  for  that  second-class  trip  I  would  have  no  right  to  object;  but  that 
is  the  practice  of  the  Southern  Railroad  system  that  goes  out  of  Wash- 
ington. I  have  ti-aveled,  and  speak  that  I  do  know,  and  testify  to 
that  I  have  seen.  I  took  tny  daughter,  a  teacher  in  the  public  schools 
of  this  city,  and  had  to  thrust  her  into  just  a  condition  of  that  kind 
last  year  when  she  went  from  this  city,  and  she  had  to  take  that  car  in 
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the  District  of  Columbia,  or  else  take  another  car  in  the  District  of 
Columbia,  and  as  soon  as  she  reached  the  border  line,  and  crossed  the 
border,  to  be  asked  out  of  that  car  in  which  she  was  and  then  to  get 
into  the  '''jim-crow"  car. 

This  coach  in  which  we  ride  is  always  nearest  to  the  engine  of  all 
the  passenjjer  coaches,  so  that  in  case  of  any  serious  accident  the  black 
man.  who  is  the  best  prepared  to  meet  his  God,  will  be  the  first  to 
reacn  heaven,  or  if  he  survives  the  last  to  extricate  himself  from  the 
debris  of  the  wreck. 

Mr.  Richardson.  Do  you  think  they  put  him  there  for  the  purpose 
of  having  him  killed? 

Mr.  Brooks.  For  the  pui*pose  that  if  anybody  is  killed  that  he  shall 
be  the  man.     That  is  certainly  the  intent;  it  is  not  an  accident. 

Mr.  Richardson.  The  sleepers  are  frequently  on  the  rear. 

Mr.  Brooks.  The  sleeper  is  in  the  most  protected  part  of  the  train. 
The  man  farthest  from  the  engine,  which  is  the  safest  place,  is  the 
best  off,  because  he  can  see  the  danger  and  jump,  but  tne  men  who 
are  in  the  mail  coaches,  the  men  who  are  in  the  baggage  cars,  the 
smokers,  the  first-class  cars,  are  the  most  exposed,  and  we  pay  the 
same  fare,  and  can  not  help  ourselves.  That  is  not  just;  that  is  all 
about  it. 

Moreover,  the  colored  citizen  has  to  buy  the  same  ticket  and  he 
pays  the  same  fare  as  his  white  neighbor  ana  often  fails  to  secure  like 
accommodations  as  a  through  passenger.  For  instance,  1  went  to 
Warrentown,  Va.;  I  took  a  car,  and  traveling  in  Virginia  I  had  to 
travel  in  the  '' jim-erow"  car,  but  my  white  friends  on  leaving  this  city 
went  through  on  a  through  coach.  1  changed  at  Manassas  and  1  could 
not  stay  in  that  car,  and  I  saw  my  white  friends  who  went  from  this 
city  pass  through  from  one  track  to  another,  and  they  did  not  have  to 
leave  the  car  at  all.  I  say  that  is  unjust.  I  paid  the  same  fare  as 
other  people  paid,  but  did  not  get  the  same  accommodations.  Now, 
you  talk  about  facts;  these  are  facts  taking  place  right  here  in  the 
District  of  Columbia,  and  on  the  Southern  Railway  that  goes  out  of 
this  city.  That  is  not  equal  accommodation  by  any  means.  Now,  if 
there  is  any  remedy  anywhere  we  ought  to  have  it. 

Then,  too,  it  must  be  remembered  that  this  is  a  separation  in  travel, 
not  of  two  races.  It  is  supposed  to  be  a  separation  of  two  races. 
No;  it  is  a  separation  of  the  colored  people  from  the  rest  of  the  trav- 
eling public.  The  Indians,  Chinese,  white  people,  and  the  rest  of  the 
American  population  who  travel  go  into  what  is  called  on  the  sign 
''For  white  people."  Indians,  Chmese,  white  people,  and  the  rest  of 
the  American  public  travel  under  that  sign,  in  tne  coach  that  bears  the 
sign,  ''For  white  people."  The  man  with  a  black  face  must  go  into 
the  other  car.     '"That  is  your  place."    That  is  what  we  are  told. 

Now,  this  is  not  just.  If  the  rest  were  separated;  if  the  Chinese, 
who  are  colored  people;  if  the  Indians,  who  are  colored — ^you  are 
white,  but  the  Indian  is  not  a  white  man;  the  Chinese  is  a  colored  man; 
all  the  rest  of  the  races  are  colored  folks. 

Mr.  Stewart.  Is  not  that  a  misnomer?  Black  is  the  absence  of  all 
coloi*.     Is  not  the  black  race  rather  to  be  termed  the  '^ colorless"  race? 

Mr.  Brooks.  No;  not  since  we  came  here.  Not  in  America.  We 
were  in  Africa,  but  not  in  America.  In  America  we  are  mixed.  That 
is  not  just.  That  shows  that  the  whole  spirit  of  the  thing  is  to  degrade 
me,  to  degrade  my  people. 
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Then  another  thing;  there  are  convicts  and  their  euards  to  bn  shipped 
from  place  to  place.  Do  they  travel  in  white  carsT  They  are  of  your 
people,  and  of  my  people,  but  they  are  put  into  our  coaches  because 
our  coaches  are  the  degradation  coaches.  They  are  the  coaches  for  the 
filth  and  the  scum  class.     They  dump  all  of  that  class  into  our  coaches. 

Mr.  Coombs.  What  do  you  want? 

Mr.  Brooks.  Justice. 

Mr.  Coombs.  That  is  an  abstract  idea — justice;  but  with  reference  to 
the  law,  what  remedy  would  you  suggest? 

Mr.  Brooks.  I  would  say  accord  to  the  people  what  they  pay  for 
and  do  not  compel  me  to  tmvel  in  a  coach  with  a  convict  because  my 
skin  is  black. 

Mr.  White.  Pardon  me  a  moment.  We  seek  a  redress  couched  in 
language  which  makes  that  an  offense  against  the  Federal  law  for  the 
common  carrier,  the  railroad,  to  make  a  discrimination  even  on  account 
of  race,  color,  or  previous  condition  of  servitude. 

Mr.  Brooks.  Nothing  will  suit  this  country  better  than  simple  jus- 
tice. We  number  8,000,000  of  the  people  of  tne  United  States.  Now, 
whatever  degrades  us  in  the  long  run  is  going  to  degrade  you.  I  repeat 
it.  Whatever  degrades  us  in  the  long  run  is  going  to  degrade  you. 
The  reason  the  South  is  not  more  prosperous  to-day  is  that  they  spend 
too  much  time  holding  us  down,  and  if  two  men  are  on  the  ground, 
one  man  may  be  on  top,  but  they  are  both  down,  and  there  is  too  much 
time  spent  trying  to  hold  us  down. 

I  ask  you,  m  the  name  of  justice,  in  the  name  of  God,  to  be  fair,  to 
do  the  fair  thing.  If  I  was  not  satisfied  that  injustice  could  not  standi 
I  would  not  ask  you.  I  am  satisfied  that  nothing  that  is  wrong  will 
stand. 

On  the  Pennsylvania  svstem  it  is  a  little  better  going  out  of  that 
State  than  Richmond.  T^hey  actually  give  us  a  part  of  the  white  man's* 
car.  They  have  four  seats  with  a  plank  partition  between  us  and  the 
white  people;  but  mark  you,  we  can  not  go  into  our  end  of  the  car  by 
passing  through  the  other  end  of  the  car,  but  the  white  people  can 
pass  through  our  end  of  the  car  to  get  into  theirs.  And  wnere  there 
are  very  crowded  conditions  they  will  never  put  passengers  into  the 
next  coach.  That  is  a  violation  of  the  law.  but  I  have  seen  it  done 
in  this  way.  When  there  is  a  little  portion  of  the  smoker  the  center 
of  which  is  for  colored  ladies  and  one  end  for  colored  smokers  and 
white  smokers  at  the  other,  they  will  take  your  colored  lady  and  say 
"You  are  standing;  come  here  into  this  white  portion  of  the  car  ,^' 
and  they  will  put  that  woman  in  there  among  white  smokers.  They 
will  never  put  her  into  the  car  where  there  are  ladies  and  gentleman 
traveling  of  the  white  race,  where  there  is  not  any  smoking. 

Now,  our  friend  here  asked  "What  is  3^our  objection  to  the  same 
accommodation  ? "  Somebody  asks  "  Why  is  a  living  fish  heavier  than 
a  dead  fish  ? "  First  you  have  to  prove  that  to  be  so,  and  the  first 
thing  for  you  to  find  is  to  find  the  eaual  accommodations.  1  have  not 
found  the  like  accommodations.  When  the  time  comes,  as  it  will, 
when  we  will  build  coaches  and  own  railroads  ourselves,  we  will  have 
equal  accommodation,  just  as  we  have  as  good  churches,  because  we 
are  building  them  and  owning  them,  and  we  are  not  going  to  get  the 
fair  thing  at  your  hands  unless  you  try  and  try  hard;  and  now  I  appeal 
to  you  in  the  name  of  justice^  No  nation  can  succeed  by  doing  wrong. 
There  is  a  God  in  heaven,  and  He  reckons  with  nations  as  He  reckona 
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witli  individuals.     He  has  reckoned  with  the  American  people  once, 
and  He  \n  ill  reckon  with  them  again  if  they  do  not  do  justice  by  them 
and  eveybody  else. 
Now,  we  appeal  to  you  gentlemen  for  the  remedy. 

8TATEMBHT   OF  MB.  CTBXTS  FIELDS  ADAMS. 

Mr.  Adams.  I  am  opposed  to  the  jim-crow  law,  because  I  believe 
it  is  contrary  to  the  spirit  of  the  American  institutions.  We  claim 
that  this  is  a  free  country,  a  country  in  which  all  citizens  are  free  and 
etjual,  and  for  that  reason  I  think  that  all  citizens  should  be  treated 
alike  on  the  common  carriers  of  the  country.  I  claim,  gentlemen, 
that  a  republic  has  absolutely  no  right  to  discriminate  between  its 
citizens.  We  are  either  slaves  or  citizens.  Many  years  ago  it  was 
said  that  the  country  could  not  exist  half  slave  and  half  free.  The 
chains  have  been  taken  from  the  limbs  of  the  negro  and  the  mixed- 
blooded  people  of  this  country,  but  they  are  not  yet  free.  They  have 
been  declared  free,  but  they  are  not  yet  free,  and  will  not  be  free 
until  they  are  allowed  to  enjoyed  all  the  privileges,  all  the  rights,  and 
immunities  of  other  citizens. 

Mr.  White,  in  speaking  of  the  law  in  Georgia,  called  your  attention 
to  the  discrimination  there,  but  there  was  one  point  that  he  omitted, 
and  that  was  this:  The  Georgia  law  required  separate  cars.  The 
separate  cars  are  furnished,  but  they  are  not  equal.  Now,  in  order  to 
compel  negroes  and  mixed-blooded  people  to  go  into  those  separate 
cars,  to  go  into  those  cars  where  they  are  degraded,  they  have  passed 
another  Taw  in  Georgia  which  forbids  the  selling  of  tickets  on  a  Pull- 
man car,  so  that  there  is  no  way  to  evade  it  in  that  particular  State. 
In  some  of  the  other  States  the  person  who  does  not  wish  to  travel  in 
a  jim-crow  car  can  buy  a  Pullman  ticket,  but  that  is  prevented  in  the 
State  of  Georgia. 

Another  thing.  One  of  the  gentlemen  spoke  of  the  number  of  the 
colored  people  in  this  country.  The  census  shows  that  there  are 
about  9,000,000,  but  you  gentlemen  know  that  that  is  very  wide  of  the 
mark.    There  are  not  less  than  twenty-five  or  thirty  million  colored 

Eeople  in  the  United  States.  That  may  be  an  astounding  statement, 
ut  it  is  a  fact. 

Mr.  Richabdsok.  Where  do  you  get  that  information  from? 

Mr.  Adams.  From  knowledge  of  conditions  that  I  have  in  the 
South.  We  know  that  the  people  in  the  South  have  so  mixed  up,  the 
blood  is  so  badly  mixed  there  that  it  is  pretty  hard  to  tell  who  is 
white  and  who  is  colored,  and  if  you  doubt  it  just  gaze  on  me. 

Mr.  Wanger.  How  are  you  enumerated  in  the  census? 

Mr.  Adams.  Well,  they  are  enumerated  as  negroes  in  this  last  census, 
but  it  is  claimed  that  there  are  only  about  9,000,000  negroes  in  this 
country.  That  is  not  true.  It  is  absolutely  untrue,  i  rom  the  best 
information  we  have,  there  are  not  more  than  2,000,000.  I  think 
Bishop  Grant  in  his  book  estimates  that  there  are  about  two  or  three 
million  negroes  in  the  country.  Even  my  friend  Mr.  Brooks  there, 
who  is  a  dark  man,  has  some  white  blood  in  him,  and  many  of  the  men 
whom  you  meet  in  the  streets  who  are  darker  than  he  is  have  some 
white  blood. 

Mr.  Wanger.  How  do  you  account  for  the  fact  that  the  enumerators 
noiake  such  a  mistake  as  that? 

i-c  L 29 
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Mr.  Adams.  Because  of  the  conditions  in  the  South.  It  is  a  g^reat 
insult  for  a  man  to  ask  a  white  man  in  the  South  if  he  is  a  white  man, 
and  suppose  a  white  man.  if  he  is  white,  and  the  census  enumerators 
were  to  dare  to  make  sucn  an  inquiry  of  him — they  would  not  dare  to 
ask  such  a  question  of  a  white  man. 

Mr.  Coombs.  1  do  not  understand  your  statement.  You  say  they 
are  not  enumerated  under  the  head  of  blacks? 

Mr.  Adams.  They  are  all  enumerated  as  negroes. 

Mr.  Coombs.  Yes.  Now,  if  that  is  true,  and  the  enumeration  shows 
but  9,000,000,  how  can  you  say  that  there  are  from  29,000,000  to 
30,000,000  negroes  in  the  United  States? 

Mr.  Adams.  That  is  an  estimate.  I  think  there  are  that  many 
because  there  are — ^many  of  the  l>est  families  in  the  South  are  of 
mixed  blood,  and  they  are  called  white  people.  Senator  Tillman 
admits  it,  and  certainly  the  race  has  no  worse  enemy  in  the  country 
than  he.  He  admits  that  the  mixture  is  so  great  that  it  is  impossible 
to  distinguish  in  many  cases.  When  the  question  was  discussed  in 
the  constitutional  convention  of  South  Carolina  they  declared  that  a 

?erson  having  less  than  one-eighth  negro  blood  was  a  white  man. 
'hey  wanted  to  make  it  a  little  stronger  than  that — ^some  people  did — 
but  Senator  Tillman  said  that  would  not  do.  If  they  made  it  any 
stronger  than  that,  one  man  said,  it  would  hit  400  families  in  his  dis- 
trict who  claimed  to  be  white  people. 

Mr.  Richardson.  Do  vou  claim  that  anywhere  in  the  South  a  man 
who  has  negro  blood  in  him  is  classed  as  a  white  man  ? 

Mr.  Adams.  Yes,  sir. 

Mr.  Richardson.  Whereabouts? 

Mr.  Adams.  Thousands  of  places  in  the  South. 

Mr.  Richardson.  Name  one  place. 

Mr.  Adams.  I  do  not  need  to  name 

Mr.  Lawson.  Ex-Senator  Gibson  and  Judah  P.  Benjamin  were 
instances  of  that. 

Mr.  Adams.  Alexander  Hamilton,  the  man  who  founded  the  Treas- 
ury, had  negro  blood. 

Mr.  Lawson.  Ex-Senator  Gibson  said: 

If  you  take  it  through  Louisiana,  I  could  buy  for  a  dollar  and  a  half  gumbo  enough 
to  feed  ail  the  people  of  pure  blood  in  Louisiana. 

That  was  his  statement. 

Mr.  Adams.  And  there  can  be  no  doubt  in  the  minds  of  our  people 
who  are  investigating  the  matter;  and  we  find  that  many  of  the  most 
illustrious  names  in  this  country  have  come  from  the  fact  that  they 
have  negro  blood  in  their  veins;  and  if  they  were  on  earth  to-day 
Alexander  Hamilton  would  be  compelled  to  ride  in  a  jim  crow  car,  if 
they  knew  it.  I  have  traveled  in  tne  South,  and  if  they  had  known  I 
was  a  negro  they  would  have  pushed  me  into  those  cars. 

Mr.  Richardson.  What  quantity  of  negro  blood  did  Alexander 
Hamilton  have? 

Mr.  Adams.  Probably  a  very  small  portion;  one-sixteenth  perhaps. 

Mr.  Stewart.  The  coloring  of  the  negro  indicates  Caucasian  blood. 
Now,  then,  by  what  deduc^tion  of  reasoning  can  you  say  that  the  light- 
ness of  the  man  shows  the  negro  blood  in  his  veins;  how  does  the 
lightness  of  Alexander  Hamilton  evidence  his  negro  blood? 

Mr.  Adams.  We  looked  up  his  history  and  found  that  his  grand- 
her  was  of  mixed  blood,  and  was  so  known  and  recognized  in  the 
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island  where  he  was  born.  Mr.  Nevis  here  has  looked  up  the  matter 
and  has  the  data. 

Mr.  Tompkins.  You  are  not  compelled  to  ride  on  jim-crow  cars? 

Mr.  Adams.  They  look  at  me  ana  are  afraid  that  they  might  insult 
a  pure  white  man  by  asking  me,  and  they  would  not  dare  to  do  such 
ii  thing  as  that. 

Mr.  Lawson.  I  could  give  you  an  instance  of  a  woman  who  was 
practically  perfectly  white,  and  when  she  attempted  to  ride,  they  took 
her  out,  baggage  and  all,  and  thrust  her  into  the  other  car. 

Mr.  Tompkins.  The  reason  I  ask  is  that  you  are  very  light.  When 
a  man  bears  the  mark  of  the  white  man  as  you  do,  he  is  not  compelled 
to  ride  in  the  jim-crow  cars? 

Mr.  Adams.  No,  sir;  when  a  man  is  as  white  as  I  am,  as  a  rule,  he 
is  not  necessarily  compelled  to  go  in  the  jim-crow  car. 

Mr.  Stewart.  When  you  were  questioned  by  the  census  enumera- 
tors, was  that  question  put  to  you? 

Mr.  Adams.  No,  sir. 

Mr.  Stewart.  Whether  you  were  a  negro  or  a  pure  white? 

Mr.  Adams.  No,  sir. 

Mr.  Stewart.  Then  you  were  enumerated  as  a  white  person! 

Mr.  Adams.  No,  sir. 

Mr.  Stewart.  How  do  you  know? 

Mr.  Adams.  Because  I  gave  it  in  myself. 

Mr.  Richardson.  Have  you  ever  been  mistaken  for  a  white  person 
in  the  South? 

Mr.  Adams.  I  have  been  taken  for  a  white  man;  yes,  sir. 

Mr.  Richardson.  You  have  been  mistaken  for  a  white  man,  have 
you? 

Mr.  Adams.  Yes,  sir. 

Mr.  Wanger.  You  are  generally  presumed  to  be  sol 

Mr.  Adams.  Yes,  sir. 

Mr.  Wanger.  Where  you  are  not  known? 

Mr.  Adams.  Yes,  sir;  that  is  the  point.  While  might  not  be  dis- 
turbed, still  my  friends  here  who  happen  to  be  a  little  darker,  who 
happen  to  have  a  little  more  of  negro  blood,  would  be;  but  they  are 
gentlemen  of  responsibility  and  gentlemen  of  property  and  gentlemen 
of  intelligence,  and  they  are  gentlemen  of  culture  and  refinement,  and 
they  are  entitled  to  the  same  rights  and  privileges  as  1  get  and  you 
get,  gentlemen,  or  anyone  else  gets. 

Mr.  Brooks.  1  have  a  friend  who  is  a  minister,  and  he  and  his  wife 
came  to  Washington  and  traveled  from  their  old  home  in  Virginia. 
They  attempted  to  put  his  wife  in  a  jim-crow  car  and  insisted  that 
the  husband  should  go  into  the  white  car.  He  was  fairer  than  my 
friend  here,  and  the  woman  was  of  an  Indian  color;  but  both  of  them 
were  colored  people. 

Mr.  Adams.  Tnis  is  a  very  serious  question.  When  I  look  around 
and  see  the  very  many  shapes  and  forms  in  which  the  race  is  con- 
fronted with  these  difficulties  on  the  steamboats  and  railways  and  in 
the  hotels  and  everywhere  else  in  this  country,  which  is  claimed  to  be 
a  free  country,  the  more  I  am  convinced  t^at  this  is  a  very  serious 
question  for  us  to  consider,  for  you  to  consider,  gentlemen,  and  to  the 
interests  of  the  nation.  The  question  occurs  to  me.  Is  not  this  but 
the  beginning  of  the  dissolution  of  this  nation;   when  wo  see  that 
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American  citizens  are  denied  their  rights,  the  simple  rights  as  citizens, 
is  it  not  the  beginning  of  the  death  of  this  nation,  the  dissolution? 

Nations  do  not  live  forever.  History  shows  in  the  past  that  they 
come  up — they  are  born — pass  through  youth,  maturity,  and  old  age, 
and  back  to  dissolution;  and  I  say  that  this  is  a  serious  question, 
because  I  believe  that  unless  this  question  is  settled  and  settled  rightly, 
settled  on  the  lines  of  justice  to  all  men  without  rej^rd  to  race  or  to 
color,  that  this  is  but  the  beginning  of  the  dissolution  of  the  nation, 
and  that  in  not  many  years,  i  ears  in  the  life  of  a  nation  are  centuries. 
I  do  not  mean  to  say  that  this  nation  will  pass  away  in  a  few  years, 
but  unlesi^  this  question  is  settled  right,  in  less  than  one  hundred  years 
or  so  this  nation  will  cease  to  exist. 

Mr.  Lawson.  Xhanking  you,  gentlemen,  I  wish  to  say  with  regard 
to  the  amendment  just  one  word,  and  then  I  am  through.  We  offer 
an  amendment  to  the  interstate-commerce  law,  and  in  that  amendment 
we  insist  not  only  upon  an  equivalent  of  right,  eaual  accommodation,  but 
we  insist  upon  identical  accommodations  and  identical  rights  as  Amer- 
ican citizens,  as  soldiers,  as  evervone  appertaining  to  the  honor  and 
glory  of  this  country,  we  think  that  we  ought  to  have  it.  I  hope  that 
you  gentlemen  will  look  into  it  and  will  bear  that  in  mind. 

Then  we  insist  upon  it  for  this  reason:  You  have  in  Mississippi 
what  is  known  in  voting  as  the  understanding  clause.  A  man  must 
either  read  or  write  or  own  property  or  understand  what  is  proposed 
to  him.  They  have  one  line  of  questions  for  the  colored  and  one  line 
for  the  whites.  They  ask  the  white  man  how  much  are  two  and  two, 
and  he  will  say  four.  They  may  give  the  colored  man  something  in 
calculus,  something  that  will  involve  a  series  in  trigonometry  or  in 
logarithms,  so  that  if  he  knew  how  to  evolve  the  series  of  logarithms 
it  would  take  several  days,  so  that  he  can  not  possibly  complete  the 
process  within  the  time  which  he  has  to  vote.  So  that  one  man  may 
get  a  vote  in  in  Mississippi,  but  it  may  take  him  all  day,  according  to 
the  understanding  clause.  So  that  if  3"ou  put  it  down  as  equal  accom- 
modation, the  accommodation  that  is  said  to  be  equal  will  never  be 
equal,  and  they  never  will  get  it. 

The  only  way  that  we  can  get  equal  accommodation  is  to  have  the 
same  thing,  just  as  vou  have  in  this  country  one  money  for  the  black 
man  and  for  the  white  man.  If  you  had  a  silver  dollar  for  the  black 
man  and  free  coinage  of  silver,  you  would  give  him  that  silver  dollar 
under  the  free  coinage  of  silver.  And  so  the  only  chance  for  the  black 
man  to  have  equivalent  accommodations  is  to  have  the  identical  same 
thing  as  the  white  man  has.  He  has  the  identical  money  now,  the 
identical  greenback  and  gold  dollar,  and  everything  in  that  way,  and 
if  we  do  not  have  the  identical  thing  in  the  way  of  accommodations, 
we  will  never  get  an  equivalent. 

Mr.  Richardson.  Do  you  not  know  that  the  Supreme  Court  of  the 
United  States  has  passed  upon  the  constitution  of  Mississippi  and  pro- 
nounced it  constitutional? 

Mr.  Lawson.  No,  sir.  I  know  that  it  has  passed  upon  a  certain 
phase,  which  was  not  upon  the  merits  of  the  case,  in  the  Williams 
case  but  as  to  the  constitution  of  Mississippi,  as  to  the  essence  of  the 
constitution  of  Mississippi,  the  Supreme  Uouii;  has  never  passed  upon 
that.  But  the  Supreme  Court  will  pretty  soon  have  a  chance  to  pass 
upon  that,  in  Louisiana  and  Alabama,  and  all  the  rest  of  the  States, 
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for  we  have  cases  going  through  the  courts  of  Mississippi  and  Alabama 
which  will  bring  the  matter  before  the  Supreme  Court  on  its  merits. 

On  the  jim-crow  law  the  supreme  court  has  only  passed  upon  some- 
thing which  the  State  court  had  made  a  law,  and  there  was  no  Federal 
legislation  respecting  it;  and  I  believe  that  the  Supreme  Court  has 
always  held  that  where  the  Federal  court  has  had  jurisdiction,  where 
the  Federal  Government  has  had  jurisdiction,  and  the  State  legislature 
has  also  had  jurisdiction,  that  each  may  legislate  for  it,  and  in  the  absence 
of  any  Federal  legislation  the  State  law  will  control;  but  if  Congress 
has  jurisdiction  over  that  subject-matter  under  the  Constitution,  then 
the  laws  of  Congress  supersede  all  the  laws  of  the  State.  1  think  that 
is  the  doctrine  of  the  Supreme  Court  as  alwa3's  held. 

Now,  having  that  in  view,  that  is  why  we  want  Congress  to  legislate. 

Congress  has  not  legislated,  and  if  there  is  not  the  right  unaer  the 
interstete-commerce  law,  by  the  first  article  of  the  Constitution,  or 
under  the  fourteenth  amendment  to  the  Constitution,  there  is  that 
right,  and  having  that  right  we  want  the  Congress  to  put  it  in  there 
so  that  it  will  not  be  mistaken. 

And  then  again,  we  want  Congress  to  put  it  in  there  fixing  the  pen- 
alties, so  that  the  juries  down  there  may  not  award  1  cent  damages 
and  put  a  man  to  enormous  expense  and  more  inconvenience  than  he 
had  before  and  still  he  get  nothing  out  of  it,  so  as  to  discoumge  us  in 
bringing  actions.  Ana  we  ask  this  of  the  Republican  Congress — of 
the  Republican  Congress  that  has  put  everything  in  the  Constitution 
that  has  been  for  our  people.  We  ask  that  of  them,  and  we  expect 
them  to  do  it. 

The  people  all  through  this  country  are  thoroughly  aroused  on  this 
matter,  as  will  be  shown  by  the  petitions  presented  to  this  House  from 
all  over  the  country,  and  we  hope  that  there  will  be  no  mistake,  and 
when  this  measure  comes  up  ana  when  this  measure  has  gone  through 
Congress  there  can  be  no  mistaking  its  meaning  in  any  way,  shape, 
manner,  or  form.  And  we  ask  it  and  expect  it,  and  I  believe  that  we 
have  a  right  to  expect  it  of  you  gentlemen. 

Mr.  Adams.  Gentlemen,  1  want  to  say  before  leaving  that  we  are 
not  willing  to  accept  any  bill  that  speaks  of  separate  and  equal  accom- 
modations. We  do  not  want  separate  accommodations.  We  want  the 
same  kind  of  ac^commodations  tnat  all  other  American  citizens  get. 

Thanking  you,  gentlemen,  for  your  attention,  that  is  all  I  desire 
to  say. 

(Thereupon,  at  11.45  a.  m.,  the  committee  adjourned  until  Mondav, 
May  19,  1902,  at  10.30  o'clock  a.  m.) 
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Friday,  May  23, 1902. 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hep- 
burn in  the  chair. 

STATEMENT  OF  ME.  WALKEE  D.  HIHE8,  FIE8T  YICS-PEESIDEHT 
OF  THE  LOTHSYILLE  AHD  NASHVILLE  KAILBOAD  COMPANT. 

Mr.  HiNES.  Mr.  Chairman,  I  will  state,  to  get  it  in  the  record,  that 
my  attention  to  this  subject  has  extended  over  a  number  of  years,  per- 
haps the  last  six  or  seven  years.  I  have  given  attention  to  it  in  the 
capacity  of  assistant  chief  attorney  of  the  Louisville  and  Nashville 
Railroad  Company  up  to  last  fall,  when  I  was  made  first  vice-president 
of  that  company,  which  is  the  capacity  in  which  I  now  appear. 

As  the  time  is  somewhat  limited,  1  will  not  attempt  to  cover  the 
whole  field  that  is  embraced  in  these  proposed  amendments  to  the 
interstate-commerce  act,  but  will  try  to  connne  what  I  have  to  sa}'  to 
the  i*ate-making  power,  and  I  regard  it  as  very  important  in  that  con- 
nection to  say  a  few  words  about  the  present  law. 

Impressions  have  undoubtedly  been  created  for  a  number  of  years 
by  the  statements  of  the  Interstate  Commerce  Commission  and  by  its 
members  that  there  is  now  practically  no  control  whatever  over  the 
railroad  rates  in  this  country,  to  prevent  their  being  excessive  or  to 
prevent  discriminations  between  localities,  but  that  impression  is 
altogether  erroneous. 

The  present  law  prohibits  unreasonable  rates  and  prohibits  all  undue 
preferences  between  localities  or  persons  or  sorts  of  traflic.  It 
authorizes  the  Commission  to  order  the  discontinuance  of  any  of  the^se 
things  prohibited.  It  gives  prima  facie  validity  to  the  orders  made 
by  the  Commission,  and  upon  an  attempt  either  by  the  Commission  or 
any  interested  party  to  enforce  that  order  in  court  it  makes  it  the 
duty  of  the  court  to  give  a  speedy  hearing  and  to  enforce  the  order 
unless  it  is  shown  to  be  unlawful.  No  appeal  from  the  order  of  the 
circuit  couii;  can  supersede  that  order.  That  is  a  point  that  has  gen- 
erally l>een  misunderstood.  When  the  circuit  court  passes  upon  the 
order  and  decides  that  it  is  a  legal  order  and  should  go  into  offect,  the 
act  provides  that  no  appeal  shall  suspend  the  operation  of  the  order 
which  the  circuit  court  makes. 

Mr.  Richardson.  That  is  the  complaint  that  the  Interstate  Com- 
merce Commissioners  make,  right  there,  that  there  is  such  a  delay  in 
the  courts. 

Mr.  HiNES.  I  was  going  to  speak  of  that.  But  on  that  point,  about 
this  suspension  of  the  orders  upon  appeal  from  the  circuit  court,  the 
fact  is  that  when  the  circuit  court  comes  to  make  its  order,  if  it 
appears  that  the  public  interests  will  be  best  served  by  suspending  its 
own  order,  it  can  do  so,  but  unless  the  circuit  court  takes  affirmative 
action  and  suspends  that  order,  no  appeal  that  the  carrier  can  take  will 
prevent  the  order  going  into  effect  at  once. 

Mr.  Richardson.  The  complaint  of  the  Commissioners  is  that  delay 
in  the  courts  practically  nullines  the  law,  and  do  you  not  think  that 
the  remedy  for  that  would  be  to  make  those  cases  prefeiTed  on  the 
dockets? 


INTERSTATE- COMMEBOE   LAW.  466 

Mr.  HiNES.  I  think  so. 

Mr.  Richardson.  And  give  them  a  prior  trial? 

Mr.  HiNES.  1  think  so;  a  complete  remedy.  But  just  to  state  now 
briefly  an  illustration  of  that  in  a  ease  which  occurred  down  in  one  of 
the  Southern  States.  Tiie  Conmiission  condemned  a  certain  rate  as 
unreasonable  and  ordered  its  discontinuance.  The  circuit  court  reached 
1  he  conclusion  that  the  prima  facie  eflfect  of  the  order  of  the  Commis- 
sion had  not  been  overcome,  and  therefore  sustained  the  order  of  the 
Commission.  The  carrier  appealed,  but  its  appeal  did  not  supersede 
the  order.  The  carrier,  of  course,  did  not  wish  the  order  to  be  put 
into  cfl'ect  and  to  change  its  rate  pending  its  appeal,  if  it  could  help  it, 
and  it  applied  to  the  circuit  court  for  a  suspension  of  the  decree  of  the 
circuit  court  pending  the  appeal;  and  it  was  wholly  in  the  discretion 
of  the  circuit  court  as  to  whether  it  would  do  that,  and  in  view  of  the 
doubtful  character  of  the  case,  and  of  the  hardship  which  the  carrier 
would  incur,  that  court  ruled  that  if  the  ciirrier  would  give  a  bond  in 
some  large  amount,  and  would  keep  an  accurate  account  of  all  ship- 
ments made  under  the  rate  involved,  that  on  those  conditions  its  decree 
would  be  suspended -pending  the  appeal. 

Now,  that  is  the  present  law,  and  I  submit  that  it  is  a  workable 
statute  and  a  just  statute.  The  circuit  court  is  in  a  position  to  know 
whetliei-  the  public  interests  require  the  immediate  enforcement  of  an 
order.  If  so,  it  can  refuse  to  authorize  the  suspension.  If  it  grants 
the  suspension,  it  can  do  so  upon  such  terms  as  it  deems  proper.  So 
that  the  statement  that  an  order  of  the  Commission  can  not  go  into 
etl'i'ct  until  the  court  of  last  resoil  has  sustained  it  is  incorrect. 

The  question  has  arisen  as  to  delays,  and  it  has  been  stated  that  the 
average  time  which  it  tiikcs  to  get  a  decision  by  the  courts  on  an  order 
of  the  Conmiission  is  four  and  one-half  yeai*s.  That  statement  is  mis- 
leading, because  it  takes  into  account  ca.se8  in  which  the  Commission 
has  proceeded  on  an  entirely  erroneous  view  of  the  law,  and  the  courts 
have  almost  without  exception  declined  to  enforce  the  Commission's 
unlawful  orders.  Of  course,  therefore,  it  was  not  proper  that  those 
ordersshould  go  into  effect  atanystageof  thelitigation,andasamatter 
of  fact,  they  ought  not  ever  to  have  gone  into  effect,  and  have  never  gone 
into  effect,  because  the  coui'ts,  almost  without  exception,  have  declared 
the  orders  to  be  unlawful. 

Now,  when  the  Commission  proceeds  within  what  are  now  the  pretty 
well  defined  limitations  of  the  act,  there  is  no  occasion  for  delays  of 
that  characler.  It  is  simply  a  question  of  the  time  within  which  the 
circuit  court  will  take  jip  the  case  and  decide  it.  If  the  circuit  court 
believes  that  the  order  ox  the  Co'i;mis.sion  is  lawful,  then  it  is  for  that 
court  to  say  whether  it  shall  go  into  ett'ect  immediately,  or  whether  it 
will  suspend  the  order  during  the  appeal. 

The  fact  that  considerable  time  elapses  in  the  circuit  court  is  not 
due  to  any  settled  disposition  or  determination  of  the  railroads  to  delay 
the  case.  It  is  due  to  the  fact  that  the  cases  are  of  a  diflicult  charac- 
ter, involve  large  amounts,  and  that  everybody  connected  with  them 
sees  the  importance  of  proceeding  slowly,  including  the  Commission 
itself;  for  1  think  the  delays  in  the  Commission  will  equal  those  in  the 
circuit  court,  and  it  is  simply  a  question  of  procedure  in  the  circuit 
court.  Of  couise,  if  that  court  were  directed  to  give  precedence  to 
these  cases  over  others,  those  delays  would  be  shorter;  out  1 1 ont^nid 
that  the  present  statute  is  a  perfectly  workable  and  just  statute. 
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Now,  it  is  said  that  all  this  does  not  amount  to  anything.  Mr. 
Prouty  said,  "What  good  does  it  do  for  us  to  order  a  discontinuance 
of  undue  rates  and  preferences  f  And  Mr.  Knapp  said  that  the  rail- 
roads might  comply  only  in  a  technical  way.  This  is  the  remedy  w^hich 
Congress  delibemtely  established,  after  prolonged  investigation  b3'  a 
special  committee  wtich  devoted  much  time  and  ability  to  tne  subject. 

Mr.  Mann.  Before  you  go  into  that,  can  you  tell  wnat  are  the  facts 
in  reference  to  the  cases  that  have  actually  been  tried,  pending  the 
appeals,  and  whether  the  order  went  into  effect  or  not? 

Mr.  HiNES.  I  am  coming  to  that  immediately,  if  you  please.  I  sub- 
mit that  a  remedy  thus  deliberately  adopted  is  entitled  to  a  thoi-ough 
trial  before  it  is  thrown  aside  as  worthless,  and  that  trial  has  never 
yet  been  given,  because  almost  without  exception,  until  comparatively 
a  short  period  in  the  past,  the  Commission  nas  not  proceeaed  at  all 
according  to  the  law. 

Coming  now  to  the  question  as  to  the  history  of  the  various  cases,  as 
I  recall,  tnere  have  been  only  two  cases  out  of  the  numerous  cases  which 
have  been  before  the  couils  in  which  the  Commission  has  been  sustained. 
Of  course,  in  the  cases  where  the  Commission  ha4  not  been  sustained, 
it  was  natural  that  their  order  should  not  put  into  effect. 

Mr.  Richardson.  Right  there,  just  let  me  understand  you.  I  ask 
for  information.  You  say  that  out  of  the  great  number  of  cases 
where  the  Commission  fixed  rates,  they  have  l>een  sustained  in  only 
two  cases  ? 

Mr.  HiNES.  That  is  mv  recollection. 

Mr.  Richardson.  1  just  want  to  get  what  information  you  have. 

Mr.  HiNES.  If  I  find  that  I  am  incorrect,  1  will  send  the  stenographer 
a  correction  on  that  point. 

Mr.  Mann.  I  suppose  you  mean  two  cases  that  have  been  appealed 
to  the  upper  court? 

Mr.  Hines.  I  mean  two  cases  altogether. 

Mr.  Richardson.  You  mean  sustained  by  the  higher  court? 

Mr.  Hines.  The  court  of  last  resort. 

Mr.  Richardson.  Or  l)ased  on  it? 

Mr.  Hines.  Yes,  sjr;  the  Supreme  Court  of  the  United  States. 

Mr.  Mann.  The  Supreme  Court  of  the  United  States? 

Mr.  Hines.  Yes;  and  I  mean  the  cases  that  are  now  pending  in  the 
lower  court;  only  two  of  those  cJi-ses. 

One  of  those  cases  was  a  comparatively^  early  case,  the  Social  Cir- 
cle case,  so  called.  In  that  case  the  circuit  court  held  that  the  oi"der 
of  the  Commission  was  unlawful.  Of  course,.it  therefore  did  not  put 
the  order  into  effect.  The  circuit  court  of  appeals  held  that  one 
branch  of  that  order  was  unlawful,  but  that  the  other  was  lawful. 
The  law  provides  that  no  appeal  shall  supersede  the  order  of  the  cir- 
cuit court;  so,  as  I  understand  it,  it  is  the  order  of  the  circuit  co  urt 
that  controls  pending  appeals. 

Mr.  Mann.  Is  it  your  recollection  that  there  are  only  two  cases  in 
which  the  circuit  court  has  affirmed  the  order  of  the  commissioners? 

Mr.  Richardson.  I  understood  you  to  sa}^  the  court  of  final  resoi*t. 

Mr.  Hines.  Yes,  sir. 

Mr.  Mann.  The  question  could  not  have  arisen  over  this  as  to  the 
practice 

Mr.  Hines.  That  case  went  to  the  Supreme  Court,  ai)d  the  circuit 
court  was  affirmed  on  both  branches. 
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Mr.  Richardson.  Can  you  give  the  percentage  of  affirmations — what 
is  the  number  of  opinions  that  were  appealed  from,  and  what  is  the 
percentage  of  them  which  were  sustained?  If  there  are  only  two 
cases,  have  you  any  idea  how  many  went  up  that  were  reversed  ? 

Mr.  HiNES.  I  suppose  ten  or  twelve  cases  were  passed  on  by  the 
Supreme  Court,  ana  a  great  many  more  by  the  lower  courts  that  have 
not  been  appealed. 

The  other  case  which  I  have  in  mind  which  has  been  sustained  is 
a  case  in  the  Southern  courts,  where  the  court  decided  in  favor  of  the 
Commission,  but  permitted  its  decree  to  be  suspended  on  appeal,  and 
that  went  to  the  circuit  court  of  appeals  and  was  reversed  on  all  points, 
and  I  believe  it  is  now  in  the  Supreme  Court. 

As  I  say,  I  will  make  any  corrections  which  I  find  necessary  when  I 
get  the  stenographer's  report,  because  I  have  not  all  these  cases  well 
m  mind.  The  only  case  other  than  that  which  1  have  referred  to 
which  has  been  instituted  and  has  made  substantial  progress  since  the 
present  construction  of  the  act  has  been  recognized  by  the  Commission, 
which  has  been,  say,  for  the  last  four  years,  is  what  is  called  the 
the  Chicago  Live  Stock  Terminal  Charge  case.  In  that  case  the  Com- 
mission declared  that  terminal  charges  imposed  by  the  Chicago  yards 
upon  live  stock  delivered  to  the  stockyards  were  unjust  and  unreason- 
able, and  ordered  the  roads  to  cease  charging  that  rate.  The  circuit 
court  on  demurrer  held  that  that  was  a  proper  order,  as  a  matter  of 
law — that  is,  that  it  was  within  the  jurisdiction  of  the  Commission; 
that  they  could  order  an  unreasonable  rate  to  stop.  When  it  came  to 
(he  trial  on  the  merits  of  the  case,  the  court  held  that  the  rate  was  not 
unreasonable,  and  pointed  out  at  considerable  length  that  it  was  a  very 
reasonable  rate,  and  declined  for  that  reason,  on  tne  merits,  to  enforce 
the  order  of  the  Commission. 

Of  course  that  order  did  not  go  into  eflfect  when  the  circuit  court 
passed  upon  it.  That  case  went  to  the  circuit  court  of  appeals,  which 
affirmed  the  order  of  the  circuit  court,  one  of  the  three  juages  dissent- 
ing, and  that  case  is  now  in  the  Supreme  Court.  Those  are  the  only 
two  cases  which  I  now  recall  where  the  Commission  was  sustained. 
There  is  only  one  case  where  the  Commissioners  were  finally  sustained 
in  the  Supreme  Court,  which  was  the  Social  Circle  case,  and  the  other 
case  in  the  Southern  States — I  believe  it  was  in  Alabama — was  sus- 
tained by  the  circuit  court,  and  that  was  overruled  by  the  circuit  court 
of  appeals. 

The  Chairman.  Is  this  case  which  you  have  just  referred  to  the  one 
that  the  Commission  referred  to  as  having  taken  away  from  them  the 
rights  to  fix  i*ates  which  they  say  previous  to  that  time  they  had 
exercised? 

Mr.  HiNES.  The  Social  Circle  case? 

The  Chairman.  No,  sir;  this  one  of  four  years  ago. 

Mr.  HiNES.  No,  sir;  that  was,  as  I  understand  it,  after  the  Supreme 
Court  had  made  their  decision,  and  proceeded  on  the  lines  which  the 
Supreme  Court  has  laid  down  as  what  the  act  means. 

Mr.  Mann.  That  went  beyond  any  finding  of  the  Supreme  Court  in 
that  case? 

Mr.  HiNES.   What? 

Mr.  Mann.  They  went  bevond  any  position  that  the  Supreme  Court 
had  taken  as  to  practice  in  the  Chicago  Stockyards  case. 

Mr.  HiNES.  lonly  said  in  regard  to  that  that  they  made  that  order^ 
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which  was  construed  to  be  lawful  within  their  jurisdiction,  and  the 
court  overruled  it,  although  holding  that  it  was  a  lawful  order. 

Mr.  Mann.  But  the  court  held  that  the  Commission  did  not  have 
the  right  to  tix  rates  ? 

Mr.  HiNES.  No,  sir;  not  in  that  case. 

Mr.  Rtchabdson.  And  even  if  the}^  had,  that  they  had  usurped  that 

right  and  were  undertaking  to  tix  rates 

•Mr.  HiNES.  Not  in  that  case. 

Mr.  Richardson.  No;  not  in  that  case. 

Mr.  HiNES.  They  were  proceeding  along  the  line  which  has  been 
held  by  the  court,  that  they  can  oraer  the  discontinuance  of  a  rate 
which  it  unreascJnable. 

Mr.  Mann.  But  when  you  come  to  the  merits  of  the  case,  they  did 
not  think  that  the  rate  was  unreasonable,  and  therefore  the  court  did 
not  sustain  the  order. 

Mr.  HiNES.  Yes,  sir. 

The  record  of  the  Interstate  Commerce  Commission  in  enforcing  its 
orders  in  court  seems  to  be  about  as  follows: 

K.  and  I.  Bridge  case:  Overruled  by  circuit  court,  and  no  appeal. 
(87  Fed.,  567.) 

I.  C.  C.  V.  B.  and  O.:  Overruled  by  circuit  court  (43  Fed.,  37)  and 
by  Supreme  Court  (U5  U.  S.,  2J>3). 

I.  C.  C.  V,  T.  and  P.  Ry.  Co.:  Sustained  by  circuit  court  (52  Fed., 
187)  and  circuit  court  of  appeals  (57  Fed.,  948);  overruled  by  Supreme 
Court  (162  U.  S.,  197). 

I.  C.  C.  V,  C,  N.  O.  and  T.  P.  Ry.  (Social  Circle  case):  Overruled  by 
circuit  court  (58  Fed.,  925);  overruled  by  circuit  court  of  appeals  as 
to  rates  from  Cincinnati  t^  Atlanta,  which  the  Commission  made,  but 
sustained  as  to  the  S3cial  Circle  lon^  and  sh:)rt  haul  order;  no  opinio  i 
by  circuit  court  of  appeals;  pj^itioii  of  that  court  sustained  by  Supreme 
dourt  (162  U.  S.,  184),  which  also  held  in  that  oise  that  the  Commis- 
sion had  no  power  to  make  rates. 

I.  C.  C.  V,  Detroit,  etc.,  Ry.  Co. :  Sustained  by  circuit  court  (52  Fed. , 
1005);  overruled  by  circuit  court  of  appeals  (74  Fed.,  803)  and  by 
Supreme  Court  (167  U.  S.,  633). 

1.  C.  C.  V.  D.,  L.  and  W.:  Overruled  by  circuit  court  (67  Fed.,  724). 

I.  C.  C.  V.  Ala.  Mid.  Ry.:  Overruled  by  circuit  court  (69  Fed.,  227) 
and  circuit  court  of  appeals  (74  Fed.,  715)  and  by  Supreme  Court 
(168  U.  S.,  144). 

Behlmer  v.  L.  and  N. :  Overruled  by  circuit  court  (71  Fed.,  835); 
sustained  by  circuit  court  of  appeals  (83  Fed.,  S98),  one  judge  dis- 
senting; overruled  by  Supreme  Court  (169  U.  S.,  644). 

I.  C.  C.  r,  L.  and  N.:  Overruled  by  circuit  court  (73  Fed.,  400; 
appealed  to  the  circuit  court  of  appeals  and  there  dismissed  by  the 
Commission. 

I.  C.  C.  V.  N.  E.  R.  Co.:  Overruled  by  circuit  court  (74  Fed.,  7o) 
and  by  circuit  court  of  appeals  (83  Fed.,  611). 

I.  C.  C.  f\  Lehigh  Valley  Ry. :  Overruled  by  circuit  court  (74 
Fed.,  784). 

I.  C.  C.  V,  C,  N.  O.  and  T.  P.  (maximum-rate  case):  Overruled  by 
circuit  court  (76  Fed.,  183).  Question  certified  by  circuit  court  of 
appeals  and  the  Commission  again  overruled  bv  Supreme  Court  (167 
U.  S.  479). 

I.  C.  C.  V.  W.  and  A.  R.  Co.:  ()v(Mruled  by  circuit  court  (88  Fed., 
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186),  by  circuit  court  of  appeals  (93  Fed.,  83),  and  by  Supreme  Court 
(181  U.  S.,  29). 

I.  C.  C.  V.  C.,  B.  and  Q.:  Overruled  by  circuit  court  (98  Fed.,  173), 
by  circuit  court  of  appeals  (103  Fed.,  249);  now  in  Supreme  Court. 

E.  T.,  V.  and  G.  v.l.  C.  C. :  Sustained  by  circuit  court  (85  Fed.,  107) 
and  by  circuit  court  of  appeals  (99  Fed.,  52),  but  overruled  by  the 
Supreme  Court  (181  U.  S.,  1). 

•Sou.  Pac.  Co.  V,  Col.  Fuel  and  Iron  Co. :  Sustained  by  circuit  court, 
but  overruled  by  the  circuit  court  of  appeals  (101  Fed.,  779). 

I.  C.  C.  V.  L.  and  N.:  Sustained  by  circuit  court  (102  Fed.,  779),  but 
overruled  by  circuit  court  of  appeals  (108  Fed.,  988);  now  in  Supreme 
Court. 

I.  C.  C.  i;.  Southern  Ry.:  Overruled  by  circuit  court  (105  Fed.,  703). 

I  submit  that  you  have  in  the  present  law  an  important  and  sub- 
stantial control  given  over  railroad  rates  to  the  Interstate  Commerce 
Commission,  although  that  control  has  been  minimized  and  deprecated 
by  the  Commission  ever  since  the  Supreme  Court  decided  that  the 
(Commission  did  not  have  the  rate-making  power. 

It  has  been  said  by  a  number  of  gentlemen  here  that  everything 
just  collapsed  when  this  maximum-rate  case  was  decided  by  the 
Supreme  Court  in  1897.  It  \^rould  not  have  been  surprising  if  it  had, 
because  the  Commission  announced  officially  and  individually  every- 
where that  the  law  had  been  ruined,  and  that  they  could  not  do  any- 
thing— that  the  carriers  could  do  just  as  they  pleased;  but  despite  that 
impression,  which  was  so  industriously  disseminated  by  the  Commis- 
sion, the  fact  remains  of  about  twenty-nine  definite  orders  against 
carriers  which  the  Commission  has  since  made.  Thirteen,  I  understand, 
have  been  fully  complied  with  by  the  carriers,  and  four  have  been 
partly  complied  with,  the  Commission  making  no  attempt  to  enforce 
these  in  the  respects  wherein  they  were  not  complied  with.  Four  of 
them  have  been  abandoned  by  the  Commission — i.  c.,  no  attempt  miide 
to  enforce  them — and  suits  have  been  brought  upon  eight,  one  of 
which  was  dismissed  by  the  Commission  itself,  one  of  which  was 
decided  against  the  Commission  and  no  appeal  taken,  two  of  which 
have  been  decided  by  inferior  courts,  botn  against  the  Commission, 
and  are  now  in  the  Supreme  Court,  and  four  of  which  are  still  pend- 
ing and  undecided  by  any  court. 

That  is  the  situation  since  the  decision  of  the  maximum-rate  case, 
in  spite  of  the  systematic  campaign  on  the  part  of  the  Commission  to 
convince  the  public  and  the  railroads  that  they  have  no  power  at  all. 

Mr.  Richardson.  That  is  substantially  what  the  Commission  has 
said  here. 

Mr.  Davis.  In  point  of  fact  they  have  not  much  power  after  that 
decision  of  the  Supreme  Court. 

Mr.  HiNES.  They  can  order  the  discontinuance  of  a  rate  that  is 
unreasonably  high  or  any  undue  preference  between  localities  or  per- 
sons or  sorts  of  ti'affic. 

Mr.  Richardson.  How  can  they  require,  under  that  decision,  a  dis- 
continuance of  existing  rates? 

Mr.  HiNES.  They  simply  order  the  carriers  to  cease  and  desist  from 
charging  the  rates  that  tney  have  declared  to  be  unlawful.  If  the  cir- 
cuit court  believes,  when  the  matter  comes  before  it,  that  it  is  lawful, 
it  issues  its  decree  that  that  order  shall  be  observed.  Then  it  remaiits 
with  the  railroad  company  to  comply  with  it.     Of  course.,  there,  v^  o^ 
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theoretical  argument  that  the  railroad  company  may  comply  with  it  by 
making  some  merely  technical  compliance  or  reduction,  but  they  have 
yet  to  point  out  a  place  where  a  railroad  company  has  attempted  to 
evade  a  compliance  with  an  order  in  that  way,  and  I  think  that  it  is 
scarcely  reasonable  to  assume  that  responsible  corporations  who  do 
not  make  it  a  business  to  invite  unnecessary  litigation  would  make  a 

Eractice  of  such  trifling  with  the  court.  At  an v  rate,  a  fair  trial  shoulJ 
e  given  to  that  meuiod  which  has  been  deliberately  adopted  by 
Congress. 

Mr.  Mann.  Has  there  ever  been  any  case  where  the  Commission 
ordered  a  railroad  company  to  cease  and  desist  from  charging  a  certain 
rate  as  unreasonably  high,  where  the  railroad  company  did  that  and 
put  into  effect  immediately  a  rate  just  one  notch  lower? 

Mr.  HiNES.  I  am  not  aware  of  any  such  case.  I  think  1  am  safe  in 
saying  that  wherever  a  railroad  company  has  complied  it  has  complied 
not  only  with  the  letter  but  with  the  spirit  of  the  order,  and  that  when 
it  has  not  complied  and  when  the  Commission  has  had  enough  confi- 
dence in  its  order  to  go  into  court  the  court  has  sustained  the  decision 
of  the  railroad  company  that  the  order,  on  the  merits  of  the  case,  was 
improper. 

Mr.  Richardson.  Then  there  is  not  much  encouragement  to  give  a 
tribunal  like  that  additional  authority. 

Mr.  HiNES.  Now,  coming  to  the  question  of  the  evils  to  be  remedied. 
I  think  it  must  be  reasonably  apparent  from  all  that  has  been  said 
before  this  committee  that  the  real,  tangible,  serious  evil  is  that  of 
secret  rebates  or  secret  concessions  and  discriminations,  and  this  rate- 
making  power  does  not  touch  that  subject.  Mr.  Prouty  has  stated 
that  it  does,  that  if  you  give  the  Commission  this  power  to  make  tariff 
rates,  that  whenever  it  is  satisfied  that  rates  are  cut  it  will  reduce  the 
ttiriff  rate  to  the  cut  rate,  and  in  that  way  will  prevent  cut  rates. 

Ever  since  the  interstate-commerce  act  has  been  passed,  and  cer- 
tainly since  1889,  when  it  was  amended,  it  has  been  tne  express  duty 
of  the  Commission  to  enforce  the  law  against  secret  discriniination 
and  to  see  that  offenders  were  prosecuted  and  convicted.  There  is  an 
express  and  mandatory  provision  in  the  act  to  that  effect.  I  do  not 
recollect  but  one  or  two  or  three  instances  in  all  those  years  where  the 
Commission  has  secured  sufficient  evidence  to  secure  the  imposition  of 
even  a  fine  of  a  few  thousand  dollars,  and  I  submit  that  if,  in  the 
presence  of  that  plain  duty,  the  Commission  has  not  secured  sufficient 
evidence  to  impose  a  few  fines,  it  is  certainly  most  remarkable  that 
you  should  go  upon  the  theory  that  the  Commission  should  be  permit- 
ted to  impose  such  a  penalty  as  the  loss  of  revenue  amounting  to  mil- 
lions of  dollars  on  evidence  which  is  not  sufficient  to  procure  the 
imposition  of  a  fine  of  a  few  thousand  dollars. 

But  not  onlv  would  it  have  that  effect  upon  the  railroad  company, 
of  fining  it,  if  the  tariffs  were  reduced,  but  according  to  Mr.  Prouty 's 

Elan  it  would  result  in  a  corresponding  reduction  on  other  railroads 
etween  the  same  points,  and  corresponding  reductions  between  other 
points  with  respect  to  which  there  is  some  established  relation  of  rates, 
buch  a  plan  would  be  wholly  impracticable,  and  if  exercised  would  be 
without  a  vestige  of  a  semblance  of  due  process  of  law.  To  make 
one  violation  of  law  the  basis  for  inflicting  punishment  of  that  sort  in 
that  indirect  way,  which  can  not  be  adequately  reviewed  in  any  shape 
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by  the  court — there  is  nothing  that  has  ever  come  before  a  court  so 
lacking  in  due  process  of  law. 

So  ttiat  I  say  this  rate-making  power  has  no  relation  to  the  pre- 
vention of  the  one  serious  evil — tnat  of  secret  rate  cutting. 

Now,  coming  to  discriminations  between  localities  or  tetween  sorts 
of  traffic.  They  may  exist,  and  of  course  to  a  greater  or  less  extent 
do  exist,  but  the  point  that  I  make  is  that  under  the  present  law  there 
is  a  substantial  remed}'.  To  illustrate  that,  the  third  sectionprohihits 
any  undue  preference  between  diflferent  sorts  of  traffic.  Tnere  has 
been  much  said  here  about  changes  in  classification,  I  think  about  the 
beginning  of  1900,  and  the  impression  has  been  created  upon  this 
committee,  and  I  know  was  created  upon  the  public  at  the  time  by  the 
report  of  the  Interstate  Commerce  Conmiission,  that  it  had  no  power 
in  the  premises.  Now,  take  hay,  for  example,  which  has  been  fre- 
quently referred  to.  If  liaising  hay  from  the  sixth  class  to  the  fifth 
class,  after  it  had  been  in  the  sixth  class  for  a  number  of  years, 
destroyed  the  relation  that  ought  to  exist  between  hay  and  the  other 
sorts  of  traffic  in  the  sijrth  class  the  Commission  had  the  express  power 
under  the  present  law  to  prohibit  the  continuance  of  that  preference. 
So  far  it  has  not  exercised  it,  although  it  has  had  that  case  long 
before  it. 

Mr.  Mann.  What  is  that  provision? 

Mr.  HiNES.  That  no  carrier  shall  give  any  class  of  traffic  any  undue 
preference  or  subject  any  class  of  traffic  to  any  undue  prejudice. 

In  a  recent  case  the  Commission  has  proceeded  upon  the  subject  of 
classification  under  that  provision.  There  was  a  complaint  made  about 
an  improper  classification  of  hatters'  furs — of  course  a  very  small 
article  of  traffic — and  it  was  claimed  that  it  ought  to  be  in  the  same 
class  as  certain  other  articles.  The  Commission  held  an  investigation 
and  found  that  the  existing  relation  between  hatters'  furs  and  these 
other  articles  was  improper  and  amounted  to  an  undue  preference, 
and  they  ordered  its  aiscontinuance^  and,  as  I  understand  it,  the  car- 
riers have  complied  with  that  order.  So  as  to  the  discriminations 
between  different  sorts  of  traffic  involving,  of  course,  the  question  of 
classification,  or  between  different  localities,  I  say  that  the  Commis- 
sion now  has  a  substantial  power  to  stop  any  such  discriminations  for 
which  any  railroad  company  is  responsible. 

Mr.  Mann.  Do  you  claim  that  the  Commission  can  order  one  kind 
of  traffic  to  be  taken  out  of  one  class  and  put  into  another? 

Mr.  HiNES.  It  can  not  make  an  order  in  those  terms,  but  if,  upon 
investigation,  it  comes  to  the  conclusion  that  that  article  is  subjected 
to  an  undue  preference  as  compared  with  other  articles,  when  the 
Commission  thinks  it  ought  to  have  the  same  rates,  it  can  order  that 
the  undue  preference  shful  stop. 

Mr.  Mann.  What  kind  of  an  order  would  that  be? 

Mr.  HiNES.  That  the  carrier  shall  cease  and  desist  from  the  undue 
preference  found  to  exist  in  regard  to  this  class  of  traffic. 

Mr.  Mann.  That  would  not  order  anything.  What  would  that 
order  amount  to? 

Mr.  HiNES.  If  the  court  found  upon  investigation  that  the  order 
was  not  unlawful,  if  the  carrier  could  not  convince  the  court  that  it 
was  an  unlawful  order,  the  court  would  enter  a  decree  to  that  effect 
and  if  the  carrier  affected  should  still  fail  to  comply  with  that  order 


462  INTEBSTATE-COMMEfiOE   LAW. 

it  would  be  fined  $500  a  day,  and  also  subjected,  I  believe,  to  any  other 
penalties  which  the  court  might  see  fit  to  impose. 

Mr.  Mann.  Would  the  railroad  in  the  case  of  an  order  like  that  be 
required  to  change  the  classification  or  simply  the  freight  rate? 

Mr.  HiNES.  You  see  the  classification  is  simply  the  means  by  which 
all  the  articles  of  the  same  class  are  made  to  take  the  same  i*ates.  Now^ 
if  the  railroad  company  changes  a  rate  on  an  article,  it  necessarily 
takes  it  out  of  the  class  of  the  articles  taking  the  old  rate,  so  that  it 
amounts  to  the  same  thing.  Any  change  in  classification  simply  means 
a  change  in  mte. 

Mr.  LoYERiNG.  Do  I  understand  you  to  sav  that  hay  is  all  under 
one  class,  no  matter  what  form  it  is  put  up  in? 

Mr.  HiNES.  I  was  not  going  into  details  of  the  rates,  but  I  under- 
stand that  on  many  trunk  lines  hay  has  been  in  the  sixth  class,  and  I 
understand  that  all  sorts  of  hay  have  taken  the  same  rate. 

Mr.  LovEBiNO.  No  matter  whether,  from  the  form  in  which  it  was 
packed,  10,000  pounds  or  60,000  pounds  could.be  put  in  a  car? 

Mr.  HiNES.  They  probably  have  a  minimum  capacity  to  which  the 
car  has  to  be  loaded  before  the  carload  rate  can  be  obtained. 

Mr.  LovERiNO.  It  is  all  in  one  class? 

Mr.  HiNES.  That  is  my  understanding,  in  the  trunk  line  territory. 

Now,  the  one  other  class  of  evils  is  the  unreasonableness  of  rates  m 
themselves.  If  there  is  an  unreasonableness  it  can  be  substantially 
corrected,  I  think,  in  the  way  that  I  have  pointed  out. 

Several  years  ago  Chairman  Knapp  statea  that  he  regarded  excessive 
rates  as  practically  obsolete.  He  now  states  that  he  thinks  rates  have 
not  been  much  reduced  in  years.  I  do  not  understand  that  he  now 
contends  that  rates  are  excessive.  I  do  not  understand  that  there  is 
any  substantial  contention  to  that  effect  based  on  facts.  Of  course, 
instances  can  be  pointed  out  where  rates  have  been  increased,  and  in 
1900, 1  believe  it  was,  when  those  changes  in  classification  took  place, 
numerous  rates  were  increased.  But  I  think  we  ought  to  regard  it  as 
pretty  good  evidence  that  the  increases  were  not  excessive,  from  the  fact 
that  the  Commission  has  not  seen  proper,  so  far  as  I  know,  in  a  single 
instance  to  say  that  they  were  excessive,  and  to  order  the  discontinu- 
ance of  the  changes  in  classification  which  appeared  to  result  in  exces- 
sive rates,  if  any  existed. 

Now,  this  plea  as  to  excessive  rates  per  se  seems  to  fall  back  on  the 
theory  that  tne  railroads  are  being  consolidated,  and  therefore  it  will 
be  in  the  power  of  a  few  men  to  impose  excessive  rates.  The  railroad 
consolidations  are  not  a  new  thing.  They  have  been  in  progress  for 
a  great  many  years.  Many  years  ago,  in  various  parts  of  the  country, 
some  one  system  has  acquired  control  of  the  rates  in  a  given  territory. 
I  do  not  understand  that  that  has  brought  about  increases  of  rates  m 
those  territories  where,  according  to  the  theories  that  have  been  put 
before  you,  competition  has  been  just  as  much  stifled  in  those  sections 
as  it  will  be  over  the  whole  country  if  one  system  should  get  control 
now  of  all  the  railroads  of  the  country.  And  I  think  I  Tiave  some 
evidence  of  that  in  the  matter  of  the  New  England  situation,  where  a 
good  many  years  ago,  as  I  understand  it,  all  the  railroads  became 
practically  controlled  by  some  community  of  interest.  In  1895  Sen- 
ator (chandler  and  Mr.  Knapp,  the  chairman  of  the  Interstate  Com- 
merce Commission,  gof  into  some  correspondence  on  matters  pertaining 
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to  the  duties  of  the  Conimission,  and  in  the  course  of  that  correspond- 
ence Mr.  Knapp  said  this  to  Senator  Chandler: 

In  the  New  England  States  the  process  of  absorption  in  one  way  or  another  has 
gone  on  until  there  is  now  practically  no  competition  in  the  railway  service  of  that 
section.  So  far  as  I  am  aware,  this  consolidation  has  not  resulted  in  any  increase  in 
charges,  but  on  the  contrary  has  been  attended  by  considerable  reduction  in  rates, 
by  improved  facilities,  and  the  better  accommodation  of  the  public.  Fewer  com- 
plaints come  to  us  from  that  region  than  from  any  other  part  of  the  country.  My 
observation  and  inquiries  lead  me  to  believe  that  there  is  less  dissatisfaction  with 
railroad  charges  and  practices  in  New  England  than  is  found  elsewhere  in  the  United 
States,  and  that  the  people  in  that  territory  would  not  welcome  a  return  to  competi- 
tive conditions. 

That  is  found  in  a  letter  to  Senator  William  E.  Chandler,  dated 
Washington,  October  17,  1895,  published  in  Senate  Document  Ko.  39, 
Fifty-fourth  Congrass,  first  session. 

Now,  as  I  say,  there  has  been  no  actual  experience  to  support  this 
theory  tliat  five  men  around  a  table  in  New  i  ork  will,  at  their  pleas- 
ure, increase  rates  in  this  country.  I  say  that  it  is  opposed  to  the 
reason  of  the  thing,  even  abstractly  consiaered.  I  do  not  know  any- 
body who  would  as  fully  recognize  their  inability  to  deal  with  these 
matters  as  the  New  York  financiers. 

Mr.  Mann.  Is  the  Louisville  and  Nashville  one  of  the  roads  that 
has  been  stated  here  to  be  in  the  Morgan  syndicate? 

Mr.  HiNES.  It  has  recently  been  stated  that  Mr.  Mor^n  now  con- 
trols a  majority  of  the  stock  of  the  Louisville  and  Nashville.  I  think 
Mr.  Prout}'  added  that  to  the  Morgan  roads. 

Mr.  Mann.  Has  Mr.  Morgan  ever  attempted  to  fix  the  freight  and 
passenger  rates  on  the  Louisville  and  Nashville? 

Mr.  HiNES.  I  am  not  aware  of  any  time  when  there  has  been  any 
dictation  from  the  New  York  oflSce  as  to  our  trafiic  and  passenger 
rates  whatever.     It  is  merely  a  business  matter. 

Mr.  Adamson.  If  those  five  men  should  reallv  assemble  around  a 
table  to  fix  a  rate,  you  do  not  think  that  they  would  attempt  to  establish 
anything  like  a  homogenous  and  uniform  rate  throughout  all  the  dif- 
ferent parts  of  the  countrv,  do  you  ? 

Mr.  rliNEs.  I  do  not  think  they  would  enter  upon  the  subject. 

The  Chairman.  Would  they  know  enough  to  fax  rates? 

Mr.  Hines.  I  think  they  would  realize  that  they  did  not  know 
enough. 

Mr.  Adamson.  Do  you  think  it  is  practicable  for  any  men  to  do  it? 

Mr.  Hines.  No,  sir. 

Mr.  Adamson.  Considering  the  vast  stretch  and  extent  of  this 
countrv? 

Mr.  Hines.  No,  sir. 

Mr.  Adamson.  In  parts  of  the  country  where  the  railroads  are  so 
few  and  the. country  is  as  yet  undeveloped,  as,  for  instance,  in  the 
South  and  Southwest,  would  it  not  be  damaging  to  the  country  for 
anything  like  an  arbitrary  fixing  of  rates  to  be  resorted  to? 

Mr.  Hines.  I  think  so,  and  I  propose  to  elaboi"ate  that  a  little  fur- 
ther on. 

Mr.  Davis.  I  would  like  to  ask,  in  that  connection,  if  it  is  under- 
stood that  we  propose  in  this  bill  that  uniform  rates  shall  at  one  time 
and  by  one  body  of  men  be  made  to  apply  to  all  sections  of  the  coun- 
try and  to  be  based  upon  the  mileage,  or  does  the  law  permit  the  Com- 
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mission  to  fix  rates  suited  to  the  conditions  of  each  and  every  section 
of  the  country  upon  evidence  adduced  before  them? 

Mr.  HiNES.  I  do  not  understand  that  any  bill  before  the  committee 
commands  any  such  uniformity  of  lutes.  It  gives  the  Commission  dis- 
cretion to  make  them  as  uniform  as  it  thinks  they  ought  to  be. 

Mr.  Davis.  You  do  not  understand  that  the  Commission  would  be 
bound  because  it  fixed  one  rate  in  New  England  to  fix  the  same 
identical  mileage  rate  in  Texas? 

Mr.  HiNES.  No,  sir.  It  would  be  left  to  the  pleasure  of  the  Com- 
mission. 

Mr.  Davis.  Nor  do  ^ou  understand  that  if  they  undertook  to  fix 
rates  they  would  do  it  m  one  order? 

Mr.  HiNES.  No,  sir;  but  they  could  do  it. 

Mr.  Davis.  If  either  the  Commission  or  five  ma^ates  in  New 
York,  or  any  other  body  constituted  bv  law  or  electea  by  capital,  or 
self -elected  by  their  own  capital,  shoula  fix  rates,  and  fix  them  on  an 
elastic  system  and  so  as  to  have  them  diflfcrent  in  different  sections  of 
the  country,  would  there  not  be  just  sa  much  room  for  discrimination 
there  as  in  any  existing  condition? 

Mr.  HiNES.  1  think  so.  And  there  is  another  point  that  I  wanted  to 
refer  to  in  another  connection. 

Now,  Mr.  Knapp  has  stated  to  you  that  competition  between  mar- 
kets is  jicrhaps  the  most  powerful  factor  in  fixing  rates,  and  that  that 
will  continue.     There  is  no  doubt  that  it  will  continue. 

Another  powerful  factor  on  the  subject  is  the  fact  that  no  business 
is  as  much  dependent  on  the  volume  of  the  tmffic  as  the  railroad  busi- 
ness, because  I  suppose  there  is  no  business  in  which  fixed  charges  are 
so  large,  charges  that  have  to  be  paid  whether  there  is  much  or  little 
traflic.  Consequently  there  is  a  cons  ant  eflfortof  the  traflSc  managers 
to  increase  and  develop  traflic,  and  while  there  may  be  at  times  and 
from  day  to  day  variations  in  rates  which  may  involve  some  increases, 
yet  the  constant  tendency  has  been,  and  the  experience  has  been,  that 
the  way  to  encoui'age  and  develop  traflSc  is  to  make  rates  which  will 
meet  the  commercial  conditions,  and  the  general  result  ha.s  been  a  gen- 
eral tendency  downward,  despite  any  exceptional  instances  of  increases, 
and  that  tendency  is  bound  to  continue,  no  matter  who  controls  the 
railroads. 

Moreover,  I  think  that  even  if  it  .were  reasonable  to  suppose  that 
these  five  men  in  New  York  could  fix  the  rates,  even  if  we  had  evi- 
dence that  they  did  fix,  had  fixed,  the  i^ates,  or  that  combinations  of 
railroads  had  increased  rates,  the  rates  which  they  would  fix  would 
be  more  subject  to  control  by  the  couits  than  the  rate©  which  the  Inter- 
state Commerce  Commission  would  fix.  The  law  would  give  no  pre- 
sumption to  the  rates  which  would  be  fixed  by  the  oflScers  or  by  any 
comoination  of  the  railroad  companies,  whereas  it  would  inaulge  every 
presumption  in  favor  of  the  rates  fixed  by  the  Interstate  Commerce 
Commission,  and  the  most  palpable  evidence  of  the  abuse  of  power 
would  have  to  be  made  out  against  the  Commission,  while  no  such 
difficulty  as  that  would  exist  with  reference  to  the  rate  established  by 
the  railroad  companies. 

Now,  as  to  the  pi-actical  working  of  the  matter  and  the  practical 
extent  of  the  power,  I  want  to  give  just  one  illustration.  1  under- 
stand that  the  chairman  of  the  committee  asked  Mr.  Knapp  about  that 
the  other  day,  and  he  said  that  he  did  not  think  that  rates  generally  on 
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a  system  would  ever  be  assailed  because  the  rates  were  unreasonably 
high,  and  he  seemed  to  regard  that  as  a  complete  answer  to  the  ques- 
tion. Mr.  Knapp  assumed  that  such  general  changes  might  be  made 
as  a  result  of  complaints  as  to  discriminations  between  diflferent  localities. 

Now,  if  all  the  rates  are  changed  it  is  just  as  serious,  probably  more 
serious  to  the  railroad  company,  if  the  change  is  based  upon  an  attempt 
to  secure  a  different  relation  between  different  localities  than  if  based 
upon  the  complaint  that  they  are  per  se  excessive.  While  it  is  admitted 
that  in  all  the  respects  in  which  the  Commission  would  exercise  the 
rate-making  power  it  would  be  a  legislative  power,  perhaps  the  most 
peculiarly  legislative  attribute  would  be  exercised  in  deciding  rela- 
tions between  different  localities. 

If  a  rate  is  so  low  as  to  be  virtually  confiscatory^  the  court  may  inter- 
vene, but  it  is  not  so  clear  that  a  court  could  interfere  in  the  absence 
of  a  showing  of  confiscation  by  the  carrier  simply  because  it  disagreed 
with  the  Commission  as  to  the  proper  relations  which  should  exist 
between  different  communities.  But  in  any  event  the  Commission's 
rates,  made  upon  a  complaint  of  preference  between  localities,  are  just 
as  important  and  far-reaching  as  if  based  on  the  claim  that  they  are 
unreasonable. 

Now,  the  case  in  which  the  Supreme  Court  decided  in  an  elaborate 
opinion  that  the  Commission  had  no  power  to  make  i*ates  was  the 
maximum-rate  case. 

In  that  case  the  freight  bureaus  of  Cincinnati  and  Chicago  com- 
plained that  the  rates  from  those  points  to  certain  points  in  the  South 
were  not  unreasonable  in  themselves,  but  unreasonable  as  compared 
with  the  rates  from  Eastern  cities.  The  Commission  investigated  the 
matter  for  some  time,  and  then  issued  an  order  requiring  some  thirty- 
odd  carriers  operating  from  Chicago  and  Cincinnati  to  the  South  to 
make  substantial  reductions  in  their  rates  on  all  the  numbered  classes 
of  freights,  embracing,  perhaps,  2,000  articles  of  freight  from  Cincin- 
nati and  Chicago  to  eight  important  cities  in  four  of  the  Southern  States, 
and  added  to  the  order  that  they  should  change  their  rates  to  other 
points  in  the  South  to  correspond. 

Now,  if  the  Commission  had  had  the  power  which  it  claimed,  and 
the  power  which  it  is  proposed  to  give  it  by  House  bill  8337,  that 
order  would  have  stood  unless  the  railroads  could  have  made  a  clear 
showing  to  the  courts  that  there  had  been  a  palpable  abuse  of  power 
by  the  Commission*  If  the  order  had  stood,  tne  rates  on  all  traflSc 
from  Chicago,  Cleveland,  Cincinnati,  Indianapolis,  St.  Louis,  and  all 
points  in  that  countiy  to  all  points  in  the  South  would  have  been 
materially  reduced;  corresponding  reductions  would  have  followed 
from  Elastern  cities  to  the  South;  there  would  have  been,  to  some 
extent,  reductions  from  points  to  the  west  of  the  Missouri  River,  and 
3^ou  have  there  a  practical  illustration  of  the  almost  unlimited  extent 
which  this  rate-making  power  not  only  might  assume,  but  which  it 
has  assumed  and  which  it  will  assume. 

Mr.  Adamson.  I  have  not  studied  the  figures  and  schedules.  Of 
course  I  could,  but  you  are  already  familiar  with  them,  and  will  you 
let  me  ask  you  a  question  right  there? 

Mr.  HiNES.  Certainly. 

Mr.  Adamson.  What  is  the  fact  with  respect  to  the  relative  rates 
enjoyed  by  Atlanta,  Galveston,  New  Orleans,  Houston,  Savannah,  and 
other  Southern  and  Southwestern  cities,  as  compared  with  the  same 

i-c  L 30 


466  INTERSTATE-COMMERCE    LAW. 

rates  from  Eastern  points  to  Western  cities  of  equal  distances?     What 
is  the  fact  about  that? 

Mr.  HiNES.  Do  I  understand *y our  question  to  be 

Mr.  Adamson.  Originating  in  the  Ekst,  and  ^oing  to  the  South  or 
the  West,  equal  distances,  what  is  the  comparative  rate  enjoyed? 

Mr.  HiNES.  I  am  not  familiar  with  the  precise  rates,  but  in  a  gen- 
eral way  I  can  say  this:  That  rates  in  the  trunk-line  territory,  the 
territoiy  north  of  the  Ohio  and  the  Potomac  and  east  of  the  Missis- 
sippi, are  materially  lower  than  rates  in  the  South,  due  to  the  very 
much  greater  volume  of  traffic,  and,  in  fact,  on  those  lower  rates  I 
think  it  will  appear  that  the  roads  in  the  North  make  more  money 
than  the  roads  in  the  South  on  the  higher  rates. 

Mr.  Adamson.  Don't  you  think  also  that,  in  addition  to  the  fact 
that  they  have  a  larger  volume  of  business,  it  is  a  factor  that  they 
have  older  and  better  settled  and  stronger  roads,  and  better  facilities 
for  handling  freight  and  commodities? 

Mr.  HiNES.  That  is  true  also.  In  regard  to  rates  from  Eastern 
cities  to  Southern  points,  the  situation  is  affected  also  by  the  fact  that 
in  a  great  many  instances  all  of  the  transportation,  and  in  almost  all 
instances  some,  if  not  most  of  it,  can  be  performed  by  water.  Goods 
can  be  shipped  from  Boston  and  New  York  and  Philadelphia  by  coast- 
wise steamers,  either  to  their  points  of  destination,  or  very  near  there, 
where  there  will  be  a  comparatively  short  rail  haul,  and  that  is  a  very 
material  factor  in  the  transportation  from  the  Eastern  cities  to  South- 
ern points. 

Mr.  Adamson.  You  have  perhaps  observed  what  I  have,  that  every 
city  down  there  makes  some  complaint  of  discriminations  as  compared 
with  other  cities.  What  is  your  opinion,  from  your  observation,  as 
to  the  truth  of  that  and  the  cause  of  it? 

Mr.  HiNES.  I  do  not  know  really  of  any  serious  complaint  as  between 
the  Southern  cities  themselves.  I  know  that  the  Western  cities,  some 
of  them,  complain  of  the  Eastern  cities  that  they  have  better  rates  to 
the  South,  but  I  think  that  that  is  a  physical  condition  that  can  not  be 
overcome,  the  Eastern  cities  having  water  transportation,  which  is 
the  cheapest  known. 

Mr.  Adamson.  Now,  is  it  not  true  that  in  the  older  sections  of  the 
country,  that  the  stronger  and  better  equipped  roads,  that  the  interest 
of  the  roads  and  the  demands  of  business  constantly  tend  to  hold  the 
freight  down  to  a  proper  rate,  and  as  to  freight  rates  in  the  North, 
East,  and  parts  of  the  West 

Mr.  HiNES.  I  think  that  is  true. 

Mr.  Adamson  (continuing).  In  the  other  portions  of  the  country, 
where  the  rates  are  not  so  favorable,  where  roads  are  new  and  road- 
beds are  not  so  good,  and  the  country  is  not  developed,  is  it  not  essen- 
tial that  the  roads  should  have  a  little  more  freedom  and  latitude  to 
strengthen  themselves,  not  onlv  for  their  own  good,  but  for  the  good 
of  the  section  through  which  tney  run? 

Mr.  HiNES.  That  undoubtedly  is  true,  and  yet  the  interest  of  the 
road  to  develop  traffic  will  of  itself  insure  as  low  rates  as  may  be 
accorded  on  the  traffic.  That  is,  in  a  new  country  the  necessity  is 
more  than  in  an  old  country  of  developing  new  traffic  and  developing 
new  industries. 

Mr.  Coombs.  Do  the  Commissioners  have  any  trouble  with  this 
proposition,  having  the  right  to  regulate  commerce  between  the  States? 
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Now,  there  is  much  commerce  carried  on  within  the  State.  New  York 
ha-s  a  long  line  of  road,  and  I  apprehend  that  the  Commission — the 
Interstate  Commerce  Commission — would  not  have  any  right  to  inter- 
fere with  the  regulations  of  the  State  with  reference  to  this.  Now, 
is  there  any  conflict  between  the  rates  they  establish,  or  any  disparity 
between  the  rates  they  establish,  and  the  rates  that  are  estabhshedi^ 
say,  by  the  State  commissions  within  the  States? 

Mr.  HiNES.  It  is  entirely  possible  that  those  conflicts  would  occur, 
but  I  am  not  aware  that  they  have  any  serious  practical  consequences, 
because  the  stress  of  railroad  competition  is  such  that  everything  has 
to  adjust  itself  to  the  lower  basis. 

Mr.  C/OOMBS.  It  resolves  itself  into  a  matter  of  competition,  then? 

Mr.  HiNKS.  Competition  between  diflferent  markets  and  different 
sections 

Mr.  Coombs.  And  the  regulation  of  these  matters  between  the 
States  would  be  somewhat  of  a  regulation  by  inference  of  rates  and 
fares  within  the  Statte? 

Mr.  HiNES.  Yes,  sir;  of  course.  Of  course,  if  this  affirmative  powci 
of  regulation  is  given  to  the  Interstate  Commerce  Commission,  wher- 
ever there  is  a  conflict  what  the  Interstate  Commerce  Commission  says 
would  govern,  because  the  law  of  Congress  is  supreme  and  everything 
done  under  it  in  case  of  conflict  is  supreme. 

Mr.  Adamson.  If,  either  directly,  by  its  own  action,  or  by  a  dele- 
gated authority  to  the  Commission,  the  Congress  should  embark  in 
the  business  of  fixing  rates  all  over  the  country,  and  partisan  consid- 
ations  and  politics  should  ever  come  into  it,  would  not  there  be  a  still 
worse  condition  of  affairs  in  reference  to  discriminations? 

Mr.  HiNES.  I  think  so,  undoubtedly. 

Mr.  Adamson  (continuing).  Against  su(*h  places  as  you  are  talking 
about  now? 

Mr.  HiNES.  As  it  is  now  every  railroad  is  bound  in  its  own  interest 
to  take  care  of  its  own  part  of  the  countr}^  and  this  power,  if  con- 
ferred on  the  Commission,  would  simply  give  it  the  authority,  if  it 
chose  to  exercise  it,  to  tie  the  hands  of  the  railroad  and  not  let  it  do 
what  it  wanted  to  do  for  its  part  of  the  country. 

Mr.  Coombs.  The  secretary  of  the  Commission  yesterday  advanced 
this  proposition  with  reference  to  the  regulation  of  the  matter  of  air 
brakes:  He  said  that  if  the  railroad  was  engjiged  in  interstate  com- 
merce the  Commission,  or  rather  Congress,  could  regulate  the  matter 
of  air  brakes,  so  far  as  it  pertains  to  the  State  itself,  simply  because 
it  has  general  jurisdiction;  it  would  have  over  the  railroaa  authority, 
and  it  being  engaged  in  interstate  commerce,  then  they  could  go  into 
the  State  and  say  what  they  should  do  with  reference  to  these  matters 
within  the  State. 

Mr.  HiNES.  1  know  that  claim  is  made  with  a  great  deal  of  plausi- 
bility. 

Mr.  Coombs.  Now,  if  that  claim  is  made  and  carried  out  to  the 
logical  consequence,  could  not  they  have  jurisdiction  over  a  company 
engaged  in  State  commerce,  and  regulate  them  with  reference  to  traffic 
and  tares  and  freight  as  much  as  other  matters? 

Mr.  HiNES.  There  would  be  a  practical  regulation  to  a  very  great, 
extent. 

Mr.  Coombs.  I  am  speaking  of  the  legal  proposition. 
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Mr.  HiNES.  I  think  in  a  case  of  doubt  the  doubt  would  be  resolved 
in  favor  of  the  Commission. 

Mr.  Coombs.  If  one  proposition  obtains,  does  not  the  other  neces- 
sarily obtain?  v 

Mr.  Hikes.  Yes,  sir.     I  think  so;  one  would  follow  the  other. 

Mr.  Davis.  You  speak  of  giving  the  Commission  arbitrary  power. 
I  want  to  know  if  what  are  known  as  freight  ^sociations  or  tariff 
associations,  of  which  I  believe  there  are  several  in  this  country,  are 
not  more  arbitrary  than  a  railroad  commission  would  probably  be  if 
they  had  the  power  in  fixing  rates  for  the  different  sections  of  the 
country  which  the}'  compel  the  railroads  belonging  to  that  section  of 
the  country  to  observe. 

Mr.  HiNES.  1  do  not  think  that  is  the  case.  In  fact,  these  associa- 
tions do  not  and  can  not  exercise  any  compulsion.  What  they  do, 
or  i-ather  what  the  railroads  do  who  are  members  of  such  an  associa- 
tion, they  do  only  because  it  commands  the  approval  of  their  own 
t'udgment.  What  they  do  is  done  with  an  intimate  and  intelligent 
Lnowledge  of  the  demands  of  the  country  along  their  line  of  road. 

Mr.  Adamson.  I  suppose  that  Mr.  Davis  referred  to  its  operation 
on  the  patrons  of  the  road  when  he  referred  to  its  being  ai-bitrary. 

Mr.  HiNES.  I  so  understood;  and  what  they  do  they  do  with  a  view 
to  encouraging  and  developing  traffic,  and  every  road  has  to  try  to 
care  for  its  patrons  and  take  care  of  its  own  interests. 

Mr.  Davis.  1  have  so  often  heard  the  excuse  given  by  railroads  who 
have  been  asked  for  certain  rates,  both  in  freight  and  passengers,  that 
they  would  be  glad  to  do  so  and  so  if  they  were  not  prohibited  from 
doing  it  by  the  rules  of  the  association  to  which  they  belonged. 

Mr.  HiNES.  I  do  not  think  that  that  is  the  condition  these  days,  but, 
of  courae,  there  is  always  the  pi'actical  question  which  has  always  got 
to  be  considered  with  the  railroad,  that  in  what  it  does  to  develop  its 
communities  and  tributary  country  it  has  got  to  bear  in  mind  the  ques- 
tion as  to  whether  it  may  not  encourage  some  unreasonable  reprisal 
by  some  other  road.     It  has  got  to  be  conservative,  undoubtedly. 

Now,  as  I  suggested  just  now,  you  take  what  the  traffic  association 
may  do.  What  they  do  is  more  subject  to  restraint  b}"  the  courts  than 
what  the  Interstate  Commerce  Commission  may  do.  They  do  it  with 
a  knowledge  of  what  the  traffic  demands,  and  what  is  necessary  to 
develop  it,  but  they  do  it  with  more  responsibility  to  the  requirements 
of  the  law  than  the  Commission,  because,  as  the  Commission  claims, 
it  is  practically  the  representative  of  Congress  in  the  matter,  and  until 
it  reaches  the  point  of  virtual  confiscation  of  the  property  of  the  rail- 
road the  courts  are  not  going  to  interfere  with  it. 

It  has  been  stated  here  a  number  of  times  that  the  Commission  has 
never  been  overruled  on  the  merits  of  a  proposition;  that  the  court 
has  simply  disagreed  with  them  as  a  matter  of  law.  I  do  not  know 
that  it  IS  very  important,  but  I  think  that  a  statement  made  so  posi- 
tively ought  not  to  go  uncorrected  when  it  is  incorrect. 

As  I  stated  in  the  outset,  there  have  been  only  one  or  two  cases  in 
which  the  Commission  has  been  sustained.  It  is  true  that  in  many  of 
them  the  principal  question  involv^ed  was  one  of  law,  but  there  have 
been  numerous  cases  in  which  the  Commission's  economic  views  and 
its  views  on  the  merits  of  the  case  have  been  most  emphatically  con- 
demned by  the  court;  and  I  have  here  a  list  of  eight  cases  of  special 
interest  in  that  connection,  just  simply  as  dealing  with  the  merits  of 
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the  questions  coming  before  the  Commission  and  involving  economic 

Srinciples  of  far-reaching  importance.  These  cases  are  as  follows: 
:.  and  I.  Bridge  Co.  v.  L.  and  N.  R.  R.  Co.,  37  Fed.,  567;  I.  C.  C. 
V.  B.  and  O.  R.  R.  Co.,  45  Fed.,  37;  145  U.  S.  I.  C.  C.  v.  D.  L.  and 
W.  R.  R.  Co.,  64  Fed.,  724;  I.  C.  C.  v,  Ala.  Mid.  Ry.  Co.,  69  Fed., 
227;  I.  C.  C.  r.  L.  and  N.  R.  R.  Co.,  73  Fed.,  409;  I.  C.  C.  v.  Lehigh 
Valley  R.  R.  Co.,  74  Fed.,  784;  I.  C.  C.  v.  W.  and  A.  R.  R.  Co.,  88 
Fed.,  186;  93  Fed.,  83  (affirmed  by  Supreme  Court);  I.  C.  C.  v.  C.  B. 
and  Q.  R.  R.  Co.,  98  Fed.,  173;  103  Fed.,  249. 

In  what  is  called  the  import  rate  case  in  162  U.  S.,  the  Supreme 
Court  felt  called  on  to  make  this  quotation  with  approval  from  the 
English  court: 

I  first  observe  that  these  are,  in  my  judgment,  eminently  practical  questions,  and 
if  this  court  once  attenipts  the  hopeless  task  of  dealing  with  (questions  of  this  kind 
with  any  approach  to  mathematical  accuracy,  and  tries  to  introduce  a  precision 
which  is  unattainable  in  commercial  and  practical  matters,  it  would  do  infinite  mis- 
chief and  no  good. 

Now,  1  think  that  pretty  clearly  states  what  has  been  the  attitude  of 
the  Interstate  Commerce  Commission.  It  has  attempted  to  introduce 
mathematical  precision  and  to  determine  by  mathematical  or  fixed 
rules  matters  which  can  not  be  determined  that  way  without  serious 
detriment  to  the  commerce  of  the  country,  and  I  think  these  cases  just 
cited  furnish  corroboiTition  of  that  statement. 

It  has  been  admitted  before  the  committee  by  one  of  the  commis- 
sioners that  the  Commission  is  a  partisan  body  to  some  extent,  and  1 
think  that  grows  out  of  the  very  nature  of  the  tribunal,  that  it  has  so 
many  different  functions  to  perform  that  are  incompatible  with  each 
other.  It  has  considerable  administrative  supervision  over  the  rail- 
roads, it  is  constantly  coming  into  contact  witn  them  on  that  side,  of 
controlling  them  in  police  matters  and  things  of  that  sort,  and  I  think 
it  will  be  conceded  that  a  person  who  occupies  that  attitude  is  not  a 
proper  person  to  assume  a  far-reaching,  quasi- judicial  jurisdiction 
over  the  corporation.  Of  course  they  say  that  this  rate-making 
power  is  not  judicial  but  legislative;  but  after  all  there  is  a  judicial 
feature  of  it.  They  have  got  to  say  whether  the  existing  rate  is 
unreasonable,  whether  the  practices  of  the  company  are  lawful  or 
not,  and  evidently  a  person  who  has  that  power  ought  to  be  absolutely 
free  from  bias,  and  1  say  that  it  is  almost  impossible  to  expect  a  man 
to  occupy  ttat  position  who  is  constantly  commg  into  contact  with  the 
same  parties  in  an  entirely  different  capacit3\  They  supervise  all 
sorts  of  requirements.  They  are  now  calling  on  the  companies  to 
make  very  much  more  elaborate  annual  reports,  which  would  impose 
a  burden  of  $1,200  or  $1,500  extra  a  month  upon  our  company  alone. 
Things  of  that  sort  cause  friction,  and  they  do  not  tend  to  give  either 
party  a  judicial  temperament  in  passing  upon  the  rights  of  the  other 
with  what  is  practically  final  effect. 

Mr.  Adamson.  I  would  like  to  ask  you  for  an  explanation.  The 
greatest  complaint  I  hear  in  my  portion  of  the  country  about  rates  is 
of  the  conunon  practice  of  charging  cheaper  rates  to  the  larger  cities 
than  to  the  smaller  intermediate  towns.  For  instance,  they  complain 
that  large  cities,  like  New  Orleans  and  Mobile  and  Montgomery  and 
Atlanta,  that  they  charge  what  is  usually  called  the  '^  basic  "  lute^a 
smaller  rate — and  then  it  goes  up  through  the  smaller  cities  until  it  is 
highest  at  the  little  countiy  town  half  way  between.     I  would  like  for 
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you  to  make  an  explanation  to  go  into  the  record,  so  that  the  people 
will  know  why  it  is  that  that  is  done. 

Mr.  HiNES.  That  is  a  considerable  subject,  and  1  can  not  make  a 
very  satisfactory  explanation  in  the  short  time  that  I  have.  1  will  state 
it  briefly.  It  simply  involves  the  general  long  and  short  haul  prin- 
ciple which  has  been  repeatedly  before  the  courts,  and  upon  a  full 
explanation  then  made  the  courts  have  almost  invariably  held  that 
that  practice  of  the  railroad  companies  was  proper.  It  rests  upon  this 
general  principle — that  the  lixed  charges  of  the  railroad  compan}-, 
which  are  so  large  and  must  be  paid,  regardless  of  whether  it  does 
much  or  little  business,  are  pmctically  unaflfected  by  an  increase  in 
the  business,  and  that  the  railroad  company  can  afford  to  take  addi- 
tional business  at  a  very  low  rate  rather  than  not  take  it  at  all,  whereas 
if  that  same  low  basis  were  applied  to  all  its  traffic,  it  would  have 
nothing  with  which  to  pay  fixed  charges.  Say  that  a  railroad  has  a 
certain  local  traffic  that  is  on  its  lines,  and  it  makes  enough  on  that  to 
pav  its  expenses 

Mr.  Adamson.  1  understand  that  that  system  was  first  inaugurated 
on  this  basis,  that  there  were  certain  basic  points  controlling,  and  that 
they  fixed  rates  to  them,  and  then  the  local  rates  were  added  to  make 
up  the  rates  to  the  intermediate  points.  Is  not  that  the  way  it  origi- 
nated 'i 

Mr.  HiNES.  The  rates  at  the  basing  points  were  not  fixed  by  the 
companies.  They  were  simply  fixed  by  commercial  conditions,  as  a 
rule.  As  a  rule  you  will  find  that  those  basic  points  are  places  which 
have  water  competition  and  transportation,  ana  in  that  way  they  had, 
before  the  railroads  were  ever  built,  enjoyed  a  certain  scale  of  rates. 

Mr.  Adamson.  Then  the  intermediate  points  had  the  local  rates 
added? 

Mr.  HiNES.  The  intermediate  points  were  charged  what  were 
regarded  as  reasonable  mtes  from  tne  competitive  points. 

Mr.  Davis.  The  basic  point  is  usually  the  point  of  strongest  com- 
petition ? 

Mr.  HiNES.  Yes,  sir;  and  as  a  rule  has  water  competition. 

Mr.  Davis.  The  railroad  company,  because  of  that  competition, 
hauls  to  the  basis  point  at  a  figure  which  it  could  not  afford  to  give  to 
the  noncompetitive  points;  is  not  that  the  fact? 

Mr.  HiNES.  That  is  the  fact,  but  you  will  find  ahnost  without  excep- 
tion that  that  competition  is  not  railroad  competition;  that  it  is 
competition  due  to  other  kinds  of  transportation,  and  that  the  rail- 
road— no  railroad — can  control,  so  that  the  contingency  that  confronts 
the  railroad  is  that  it  should  either  reduce  its  local  mte,  and  therefore 
reduce  its  revenue  when  its  present  revenue  is  not  giving  it  a  reason- 
able return,  or  to  increase  its  competitive  rate  and  lose  that  traffic. 
It  is  very  hard  in  a  few  minutes  to  give  a  full  explanation  of  that,  but, 
as  I  say,  the  courts  have  gone  into  it  very  thoroughly,  and  have,  in  the 
most  unqualified  terms,  indorsed  the  position  token  by  the  railroad 
companies  on  the  facts  presented  to  them. 

Mr.  Adamson.  Is  it  also  to  any  extent  decided  by  the  greater  volume 
of  })usiness  at  those  cities;  is  that  any  justification  of  that? 

Mr.  HiNES.  That  might  be  worthy  of  consideration;  but,  after  all,  I 
think  the  reason  1  have  given  is  the  one  that  controls. 

Mr.  Adamson.  Competition? 

Mr.  HiNES.  At  these  points  the  rates  have  to  be  made  at  that  figure, 
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or  the  business  can  not  move,  and  if  you  make  rates  on  the  same  basis 
to  the  intermediate  points,  you  simply  cut  down  to  a  very  low  tigure 
a  traffic  which  does  not  pay  a  reasonable  return  on  the  property.  1 
do  not  think  there  is  any  road  in  the  South  that  has  made  anything 
like  a  reasonable  return  on  its  property  on  an  avemge,  say,  for  the 
last  ten  years,  and  if  they  had  increased  their  competitive  rates,  or 
reduced  the  other  rates,  they  would  have  been  still  worse  off  than  they 
are  now. 

Mr.  Adamson.  You  recognize  that  it  is  a  fact  that  to  just  that  extent 
that  they  do  this,  it  operates  against  the  growth  of  these  intermediate 
points,  because  they  can  not  compete  m  business  with  the  larger 
ones  ? 

Mr.  HiNES.  Of  course  the  railroad  company  can  not  control  the  fact 
that  the  long-distance  point  has  generally  additional  facilities.  Now, 
whenever  it  appears  to  the  railroad  company  that  the  reduction  of 
such  a  rate  would  increase  the  traffic  so  as  to  give  it  more  than  an 
offset  to  the  losses  it  would  incur  you  can  depend  on  it  that  the  rail- 
road company  would  very  quickly  make  that  adjustment,  because  what 
it  wants  is  to  increase  its  revenue  and  its  traffic. 

Mr.  Adamson.  Would  it  be  permitted  to  do  that  without  a  corre- 
sponding reduction  to  all  the  other  similarly  situated  points  on  its 
hne? 

Mr.  HiNES.  Of  course  that  is  to  be  considered.  The  railroad  could 
not  make  any  arbitrary  distinction  and  pick  out  any  one  point  and  say, 
'^  We  will  eo  to  work  and  build  up  a  big  business  here."  It  would 
have  to  treat  other  points  similarly  situated  in  the  same  way,  and  so 
it  would  have  to  consider  the  reduction  of  all  its  local  rates  as  against 
the  probable  increase  of  all  local  traffic. 

Mr.  Mann.  I  understand  you  to  say  that  it  might  be  a  sufficient 
reason  for  giving  a  preference  to  one  city  over  another  that  one  city 
has  a  larger  amount  of  traffic. 

Mr.  Hjnes.  I  say  I  think  that  is  at  least  a  partial  justification,  but 
I  do  not  base  it  on  that  ground  at  all. 

Mr.  Mann.  Do  you  think  that  a  city  which  has  a  large  amount  of 
traffic  is  for  that  reason  entitled  to  a  lower  rate  than  an  adjacent  city 
which  has  a  smaller  amount  of  traffic? 

Mr.  HiNES.  I  do  not  think  that  a  railroad  company  ought  to  make 
a  difference  in  rates  on  that  ground  alone,  and  I  do  not  tnink  that  it 
does  so. 

Mr.  Adamson.  1  did  not  understand  you  to  apply  that  to  particular 
cities,  but  1  understood  you  to  say  that  the  railroads  could  afford  it 
because  of  their  larger  traffic  in  the  older  settled  parts  of  the  country  ? 

Mr.  Hines.  Yes;  and  it  may  simply  go  toward  explaining  why  the 
railroad  company  can  carry  a  large  amount  of  traffic  at  low  rates  with- 
out losing  anythmg. 

Mr.  Mann.  I  did  not  think  you  wanted  to  stand  by  that  statement, 
and  that  is  what  I  understood  you  to  say. 

Mr.  Hines.  No,  sir;  I  do  not  think  the  railroad  company  makes 
mere  volume  of  traffic  alone  a  basis  for  giving  lower  mtes  to  those 
points. 

Now,  I  want  to  refer  very  briefly  to  the  fact  that  these  orders  which 
the  Commission  would  make  under  this  rate-making  power  would  be 
practically  free  from  any  substantial  legal  review.  There  is  a  ques- 
tion of  serious  doubt  as  to  whether  a  court,  which  is  a  judicial  body, 
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could  review  all  the  questions  of  policy  which  the  Commission  mig'ht 
have  considered  in  saying  that  a  rate  shall  be  so  much  instead  of  so 
much.  I  think  that  from  a  legal  standpoint  about  all  that  the  court 
could  do  would  be  to  look  at  tiie  effect  of  the  rate  on  the  business  of 
the  railroad  company,  and  if  the  rate  was  not  reduced  so  much  as  to 
amount  to  virtually  what  is  regarded  by  the  court  as  confiscation,  I 
think  that  as  matter  of  law  it  would  have  to  let  the  rate  stand  as  fixed 
by  the  Commission,  and  if  the  railroad  company  was  unable  to  make 
such  a  showing,  I  do  not  see  how  any  injustice  which  would  result 
between  diflferent  communities  could  be  reviewed  by  the  court  at  all. 

But,  aside  from  the  legal  proposition,  there  is  this  practical  view  of 
it,  that  the  court  will  say,  ''This  is  the  Commission's  business;  that  is 
the  tribunal  to.  which  has  been  confided  the  power  of  deciding  what 
these  rates  should  be;  it  has  investigated  the  facte.  We  can  not  turn 
ourselves  into  an  appellate  railroad  commission  and  go  into  this  sub- 
ject from  top  to  bottom."  And  for  that  pi-actical  reason,  aside  from 
any  question  of  legal  power,  I  do  not  think  that  the  courts  would  go 
into  the  matter  except  in  cases  involving  a  palpable  abuse  of  power. 

Mr.  Adamson.  The  question  of  an  existing  rate  being  a  judicial 
function  and  the  question  of  a  future  rate  being  a  legi3ative  func- 
tion, instead  of  allowing  an  appeal  to  a  United  States  court  upon  the 
fixing  of  a  future  rate  would  it  not  be  more  proper  to  let  it  be  referred 
to  the  next  session  of  Congress? 

Mr.  HiNES.  Of  course  that  would  be  a  more  logical  method. 

Mr.  Adamson.  And  let  the  President  himself  ad  interim  bring  them 
to  a  settlement 

Mr.  HiNES.  But  not  a  very  practical  method. 

Mr.  Adamson.  Why  notf 

Mr.  Hikes.  Because  of  the  numerous  cases  of 


Mr.  Aj)amson.  Let  them  fix  these  rates  and  put  them  in  force,  and 
then  if  Congress  blots  them  out  at  the  next  session,  well  and  good. 

Mr.  Hines.  And  if  Congress  does  not  blot  them  out  the  railroad 
will  be  blotted  out. 

Mr.  Adamson.  You  do  not  mean  by  your  use  of  the  word  ''con- 
fiscate," which  you  have  used  several  times,  that  you  think  there 
would  be  any  more  disposition  upon  the  part  of  the  people  to  confis- 
cate the  property  of  the  railroads  than  there  is  on  the  part  of  the 
railroads  to  confiscate  the  property  of  the  public  by  establisning  higher 
rates? 

Mr.  Hines.  If  you  go  back  to  the  question  of  motive,  I  do  not  think 
that  the  motive  exists  on  either  side;  but  when  you  come  to  the  prac- 
tical effects,  I  think  there  is  much  greater  danger  that  the  Commission 
would,  in  attempting  to  put  into  effect  its  mathematical  views,  bring 
about  that  result  in  regard  to  the  railroads. 

Mr.  Adamson.  You  do  not  contemplate  that  it  would  be  the  inten- 
tion or  wish  upon  either  side  to  confiscate  property? 

Mr.  Hines.  No,  sir;  but  it  would  probably  be  the  effect. 

Just  one  other  point  that  I  want  to  mention  here.  It  has  been 
stated,  and  reiterated  as  though  it  was  something  undoubted,  that  for 
ten  years  this  Commission  exercised  this  rate-making  power  without 
question.  In  1887,  a  few  months  after  the  Commission  was  formed,  a 
case  came  before  it  where  there  was  some  complaint  about  rates,  and 
the  Commission  threw  out  the  s'tatement  incidentallv  that  the  evi- 
dence was  not  before  it  to  enable  it  to  fix  rates  generally  in  the  terri- 
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tory  involved,  even  if  it  had  the  power,  which  it  had  not;  that  its 
power  under  the  act  was  to  say  whether  in  such  a  <*ase  the  I'ates  were 
m  conflict  with  thestatute.  I  do  not  know  what  it  meant,  hut  itcertainlv 
did  not  assume  that  it  had  the  power  which  it  has  since  attempted  t6 
exercise  when  it  changed  the  rates  on  2,000  articles  all  through  the 
South. 

Mr.  Mann.  Will  you  not  cite  that  case? 

Mr.  Hikes.  I  will.  1  will  put  it  in  the  record.  (Thatcher  v,  D.  and 
H.  Canal  Co.,  1  Int.  Com.  Com.  Rep.,  152.) 

Again,  in  1889  and  1890,  Judge  Jackson,  in  reviewing  the  orders  of 
the  Commission,  intimated  that  the  making  of  rates  was  not  contem- 
plated in  the  power  of  the  Commission,  and  hence  no  discussion  of  the 
power  of  the  Commission  was  necessary. 

In  1891  in  a  Lehigh  Valley  Railroad  case,  in  answering  the  order  of 
the  Commission,  it  was  set  up  that  the  Commission  haa  no  power  to 
make  rates. 

In  January,  1892,  the  Commission  made  this  statement  in  the  case 
of  Perr}^  v.  The  Florida  Central  and  Peninsular  R.  R.  Co.: 

Notwithstanding  the  Commission  has  held  from  the  time  of  its  or^nization  to 
the  present  time  tiiat  the  statute  requires  it  to  ascrertain  and  determine  what  the 
reasonable  maximum  rate  is  on  a  complaint  alleging  violation  by  reason  of  excesHix  e 
freight  charges,  yet  some  carriers  continue  to  deny  the  soundness  of  this  view.  (See 
III  Interstate  Com.  Rep.,  p.  745). 

That  was  in  1892,  and  the  Commission's  own  statement,  which  I 
oppose  to  its  present  statement  that  its  authority  was  not  questioned 
for  the  first  ten  years.  Early  in  1893  the  L.  &  jJ.  Ry.  Company  made 
the  point  in  the  first  rate  case  in  which  the  Commission  attempted  to 
fix  a  rate.  And  in  March,  1896,  the  Supreme  Court  held  in  that  same 
case  that  the  Commission  had  no  power  to  make  rates. 

In  that  case  the  I'ate  from  Cincmnati  to  Atlanta  was  $1.07,  and  the 
Commission,  on  the  testimony  of  one  witness  who  appeared  before 
them  and  stated  that  a  I'ate  of  $1.01  was  reasonable,  reduced  the  i*ate 
to  $1.00  upon  all  the  articles  in  the  first  class — several  hundred  of 
them — ana  the  L.  &  N.  very  promptly,  when  the  matter  came  before 
the  court,  raised  the  point  that  the  Commission  did  not  have  the 
power  to  make  rates. 

Now,  I  think  that  furnishes  some  answer  to  the  assertion  which  they 
make  that  everything  went  along  so  smoothl}'  when  they  were  making 
these  rates. 

Mr.  Mann.  Who  rendered  the  opinion  in  that  first  case  you  referred  to? 

Mr.  HiNES.  Commissioner  Schoonmaker. 

Now,  what  the  Commission  may  have  done  when  it  was  just  starting 
out,  and  was  rather  tentative,  and  was  going  slowly,  and  what  the 
railroad  companies  could  have  done  as  a  matter  of  policy  in  comply- 
ing with  them,  is  no  criterion  at  all  as  to  what  they  would  do  now. 
The  first  rate  the  commission  fixed  was  on  wheat  from  a  point  in  Wash- 
ington Territory  to  a  point  in  Oregon  after  a  very  elaborate  investi- 
gation. In  1892  it  got  to  the  point,  in  the  L.  &  N.  case,  of  making 
a  rate  on  several  hundreds  of  articles  from  Cincinnati  to  Atlanta,  and 
reduced  the  rate  on  the  testimony  of  one  witness,  and  reduced  it  more 
than  that  witness  said  was  reasonable.  Then  in  a  year  or  so  it  got  to 
the  point  where  it  made  a  reduction  in  rate  on  several  thousand  arti- 
cles to  all  points  in  the  South. 

Now,  1  say  that  the  action  of  the  Commission  at  first  is  no  criterion 
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as  to  what  it  will  do  now  when  it  will  take  for  its  starting  point  what 
it  did  in  the  maximum-rate  case. 

1  wish  to  submit  that  if  the  Commission  once  fixes  these  rates,  and 
of  course  it  will  fix  them,  and  it  will  fix  a  great  many  of  them,  espe- 
ciall}^  in  trying  to  readjust  the  relations  between  different  localities — 
and  of  course  every  time  it  silences  one  complaint  it  will  necessarily 
immediately  stiirt  up  another  one  by  the  other  fellow — it  will  make  a 
great  many  rates,  and  those  rates  will  practically  continue  until  the 
Commission  sets  them  aside.  While  the  bill  says  those  rates  shall  be 
for  only  two  years,  as  a  matter  of  law  the}^  will,  as  a  matter  of  fact, 
continue.  Thus  there  will  gradually  pile  up  a  set  of  rigid  rate^,  min- 
inmm  i^ates  as  well  as  maximum  (in  order  to  control  the  relations 
between  localities),  which  will  be  a  most  serious  discoui'agement  to 
the  railroads  in  the  development  of  traflic;  and  1  take  it  it  will  even- 
tually get  to  the  point  where  the  railroad  company  must  come  here  to 
Washington  and  consult  the  Commission  before  it  can  take  a  step  to 
encourage  the  starting  of  a  new  enteiprise  on  its  line. 

Mr.  Adamson.  If  the}'  are  going  to  fix  the  maximum  rate,  would  it 
not  be  better  for  them  to  fix  the  minimum  rate  also? 

Mr.  HiNES.  That  would  be  just  an  additional  restriction.  Under 
the  present  law  every  tariff  is  a  maximum  and  also  a  minimum  lute. 
They  have  got  to  charge  that  sum,  and  it  has  been  the  duty  of  the 
Commission  to  make  them  charge  that  sum.  It  seems  that  thev  have 
not  been  able  to  do  that,  so  that  I  do  not  see  how  they  could,  as  a 
matter  of  fact,  enforce  minimum  rates  if  they  put  them  in;  but  the 
result  would  be  that  a  system  would  be  piled  up  where  the  railroad 
would  either  have  to  make  secret  charges  in  many  instances  to  meet 
legitimate  requirements  or  they  would  have  to  suspend  things  and 
come  to  Washington  in  order  that  the  industrial  development  of  their 
section  should  cpntinue.  That  is  one  of  the  most  important  functions 
that  the  luilroad  practically  performs.  It  is  not  the  function  of  a 
common  carrier,  but  it  is  a  function  that  is  performed  by  them. 

Coming  here  on  the  Southern  Railway  the  other  day  from  Atlanta 
I  was  very  much  struck  with  the  numner  of  factories  put  up  along 
the  railroad  in  the  last  few  years,  largely  if  not  entirely  by  reason  of 
the  activity  of  the  Southern  Railway  m  encoui'aging  the  establishment 
of  industries  on  their  line.  The  rates  made  to  develop  such  industrial 
activity  are  legal  and  public.  The  mlroad  decides  what  is  necessary, 
and  gives  legal  notice  and  publishes  it.  If  anybody  is  hurt  he  has  his 
remedy;  and  that  section  of  the  country  gets  the  benefit  of  the  devel- 
opment. I  do  not  know  of  anything  in  the  railroad  situation  in  this 
country  which  will  justify  the  conclusion  that  the  railroads  have  been 
so  unsuccessful  in  the  development  of  the  resources  of  this  country 
that  the  matter  should  be  turned  over  to  the  Interstate  Commerce  Com- 
mission, when  it  is  not  necessary  to  cope  with  any  tangible  evil  that 
now  exists  and  when  the  necessary  effect  would  be  to  put  these  con- 
stantly increasing  restrictions  upon  the  constantly  increasing  activities 
of  the  railroad  companies. 

Mr.  Mann.  Mr.  Hines,  you  have  written  several  articles  upon  that 
subject? 

Mr.  HiNES.  Yes,  sir;  a  number. 

Mr.  Mann.  Have  you  any  copies  of  them  here? 

Mr.  Hines.  I  have  not  them  here,  but  1  can  very  readily  send  them 
here. 
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Mr.  Mann.  Would  it  not  be  a  good  idea  to  have  those  go  in  the 
hearings  here? 

Mr.  lIiNES.  I  beg  pardon  ? 

Mr.  Mann.  They  are  not  very  long? 

Mr.  HiNES.  Some  of  them  are  long.  They  are  of  various  lengths. 
I  might  select  some  of  the  short  ones. 

Mr.  Wanger.  1  understand  you  to  sa^^  that  Mr.  Morgan  did  not 
cause  the  raising  or  lowering  of  rates  upon  the  milway  systems  uqder 
his  control  ? 

Mr.  Hines.  1  have  never  been  aware  of  it,  and  have  never  had  any 
reason  to  believe  that  such  was  the  case. 

Mr.  Wanger.  Do  vou  think  that  he  could  not  do  it  if  he  desired  to  3 

Mr.  Hines.  1  think  that  as  a  business  proposition  he  would  not 
desire  to.  He  would  not  know  enough  about  it  to,  and  he  would  not 
attempt  to  give  attention  to  the  details  necessary  to  pass  upon  a  mat- 
ter of  that  sort.  The  railroad  is  there,  and  that  is  the  busmess  of  the 
traffic  people,  to  develop  the  traffic  so  as  to  make  it  a  paying  institu- 
tion; and  a  great  many  years  spent  in  the  management  of  the  rail- 
roads of  thi«  country  seems  to  have  taught  the  traffic  people  that  the 
way  to  increase  the  amount  of  the  revenue  is  to  increase  the  traffic, 
and  that  ordinarily  they  can  only  attain  by  charging  reasonable  rates; 
and  there  has  been  a  constant  downward  tendency  despite  a  few 
instances  to  the  contrary.  This  matter  is  so  important  that  there  is  a 
constant  readjustment  of  mtes  to  meet  the  conditions  and  to  keep  on 
encouraging  the  development  so  as  to  increase  the  volume  of  the 
tmffic. 

Mr.  Wanger.  Do  you  know  of  any  instances  of  increased  rates? 

Mr.  Hines.  Yes,  sir;  I  do.  But  I  think  that  they  are  the  exceptions 
and  not  the  rule.  1  think  you  will  find  that  there  is  a  steady  tendency 
downward,  and  that  the  change  is  in  that  direction..  Of  course,  you 
can  pick  out  cases  where  there  are  increases.  There  were  numerous 
changes  two  3  ears  ago,  but  1  do  not  think  there  has  been  any  serious 
contention — there  has  certainly  been  no  official  statement — that  those 
changes  are  unreasonable.  The  Commission  had  the  power  and  the 
jurisdiction  to  prev^ent  those  increases,  if  they  had  thought  them 
unreavsonable;  and  while  their  unreasonableness  may  be  suggested  in 
their  annual  reports,  they  did  not  take  the  reponsibility  of  saying  so 
officially,  so  far  as  I  am  advised. 

Thereupon  the  committee  adjourned  until  Tuesday,  May  27,  1902, 
at  10.30  o  clock  a.  m. 


interstate  commerce  commission's  plan  for  developing  what  it 

CALLS  a  "popular  DEMAND"  IN   FAVOR  O 
TIONIZE  the   interstate-commerce   ACT. 


CALLS  A  "popular  DEMAND"  IN   FAVOR  OF  ITS  SCHEME  TO   REVOLU- 


In  its  long-continued  and  never-flagging  campaign  for  revolutionizing 
the  act  to  regulate  commerce,  the  Interstate  Commerce  Commission 
now  lays  great  stress  on  what  it  calls  the  "popular  demand"  in  favor 
of  the  gratification  of  its  desires.  In  some  recent  comments  on  the 
Commission's  last  annual  report  I  stated  that  this  so-called  "popular 
demand"  had  been  inspired,  either  directly  or  indirectly,  by  the  Com- 
mission itself.     Various  interesting  facts  corroborate  this  statement 
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and  indicate  that  the  Commission  seems  to  be  devoting  a  large  part  of 
its  energies  to  originating  a  ''popular  demand,"  otherwise  nonexistent, 
to  suit  its  purposes  and  to  further  its  schemes. 

A  very  recent  example  of  this  work  is  a  letter  sent  out  by  the  Com- 
mission, apparently  to  all  parts  of  the  country,  dated  February  3,  1900, 
written  on  its  official  letter  head  and  signed  by  its  secretary  in  his 
official  capacity,  designed  to  secure  support  for  its  pretensions.  This 
earnest  appeal  assures  the  pecsons  to  whom  it  is  adaressed  that  Senates 
bill  1439,  which  embodies  its  desires,  proposes  to  give  the  Commission 
merely  the  authority  which  Congress  originall}'  intended  to  confer 
upon  it,  and  that  it  does  not  propose  to  invest  the  Commission  with 
any  general  mte-making  power. 

Since  under  Senate  bill  1439  the  Commission  may,  in  a  single  pro- 
ceeding, on  its  own  motion,  fix  maximum  and  minimum  I'ates  for  every 
interstate  carrier  in  the  country  on  all  the  interstate  traffic  in  the 
country,  its  claim  that  the  bill  gives  it  no  genei'al  rate-making  power 
is  incorrect. 

Since  the  voluminous  debates  of  Congress,  preceding  and  relating 
to  the  enactment  of  the  act  to  regulate  commerce,  show-conclusively 
that  Congress  had  no  intention  of  giving  any  rate-making  power  to 
the  Commission,  the  latter's  claim  that  the  new  bill  is  designed  mei-eW 
to  give  the  power  which  Congress  originally  intended  to  confer  is 
untrue.  In  many  other  respects  also  the  new  bill  proposes  to  give 
powers  of  the  utmost  importance  which  Congress  never  intended  to 
give  to  the  Commission,  and  which  would  radically  change  the  char- 
acter of  the  law  and  the  character  of  the  Commission. 

This  remarkable  document  concludes  as  follows: 

If  the  general  features  of  this  bill  as  above  outlined  meet  your  approval,  it  is 
respectfully  suggested  that  you  take  action  expressing  your  approbation  and  support 
to  the  Senators  and  Representatives  from  your  state  and  to  the  Committee  on  Inter- 
state and  Foreign  Commerce  of  the  Unitea  States  iSenate  and  House  of  Representa- 
tives at  Washington,  either  alone  or  with  others,  or  by  petition  or  otherwise.  I  would 
be  glad  to  hear  from  you  in  respect  to  the  matter,  and  would  be  pleased  to  receive 
advice  of  any  action  you  may  take,  and  copies  of  any  letters,  petitions,  or  other  docu- 
ments which  may  be  forwaixied  to  Senators  and  RepresentaUves  or  either  of  the  com- 
mittees. 

Very  resi:)e(itfully,  Edw.  A.  Mosklkv,  Secretarxj. 

It  is  not  necessary  to  point  out  the  various  fallacies  and  errors  in 
this  unusual  communication.  It  is  desired  simply  to  emphasize  the 
fact  that  the  Commission  in  its  unreasonable  desire  for  extraordinary 
powers  is  going  beyond  the  limits  of  propriety  and  using  its  official 
position  to  secure  support  for  measures  calculated  to  gratify  its  own 
personal  ambition,  and  that  to  this  end  it  even  goes  to  the  extent  of 
making  misleading  and  unfair  representations.  Congress  and  the 
public  should  understand  just  what  weight  to  attach  to  any  apparent 
support  for  this  measure  which  may  in  this  way  be  developed,  and 
may  be  assured  that  it  is  simply  the  result  of  a  not  unnatural  com- 
pliance with  the  Commission's  importunities  on  the  part  of  people 
willing  to  gratify  what  is  made  to  appear  to  them  as  a  hannless,  if 
unnecessaiT,  request  for  power,  and  who  assume  that  the  Commission's 
representations  are  disinterested  and  reliable,  when,  unfortunately, 
such  is  not  the  case. 

Walker  D.  Hines, 
Assistant  Chief  Attorney 
Louisvilh^  and  Nashville  Eailroad  Company » 

Louisville,  Kr.,  February  13^  1900, 
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THE  FACTS  AS  TO  PRESENT  POWERS  OF  INTERSTATE  COMMERCE  COM- 
MISSION AND  AS  TO  POWERS  PROPOSED  BY  SENATE  BILL  1439 — SUP- 
PORT FOR  LATTER  BASED  UPON  MISUNDERSTANDING  OF  THESE  FACTS, 
AND  MISTAKEN  IDEA  THAT  IT  WILL  CORRECT  EVILS  TO  WHICH  THE 
PROPOSED  POWERS  HAVE   NO   RELATION. 

Louisville,  Ky.,  April  i^,  1900. 
Hon.  Shelby  M.  Cullom, 

Chairman  Senate  Committee  on  Interstate  Commerce., 

Washington^  D.  C 

Dear  Sir:  At  the  hearings  of  your  committee  upon  the  bill  now 
before  it,  proposing  to  give  the  Interstate  Commerce  Commission 
additional  powers,  and  known  as  S.  1439,  or  the  Cullom  bill,  there 
have  been  made  numerous  statements  of  a  character  calculated  to 
create  a  radically  wrong  impression  as  to  the  present  interstate-com- 
merce law,  as  to  the  extent  of  the  powers  conferred  by  the  bill  in  ques- 
tion, and  as  to  the  eflScacy  of  those  powera  in  correcting  supposed 
evil«.  Wholly  erroneous  impressions  seem  to  prevail  in  some  quarters 
that  the  Commission  and  the  courts  are  now  without  eflfective  power 
over  mtes,  and  that  the  powei-s  proposed  to  be  given  the  Commission 
are  not  extensive  or  radical.  The  belief  also  seems  to  be  widespread 
that  granting  these  powers,  which  are  practically  unlimited  and  dan- 
gerous in  the  e  treme,  will  in  some  way  prevent  rebates  and  other 
illegal  concessions  from  tariff  rates  which  are  now  believed  to  be  fre- 
quently given  in  the  interest  of  favored  entei-prises  and  to  the  serious 
injury  of  other  shippers,  when  the  fact  is  that  those  powei*s  have  no 
relation  whatever  to  that  evil,  and  can  not  possibly  correct  it  or 
improve  the  situation.  1  therefore  take  this  method  of  presenting  to 
you  and  to  the  committee  the  precise  facts  on  these  po  nts. 

I.  In  its  last  annual  report  the  Commission  states  that  any  i-ailroad 
company  can  charge  for  its  services  whatever  it  pleases,  and  as  much 
as  it  pleases,  without  any  power  in  the  Commission  or  the  courts  to 
prevent  it.  This  was  substantially  reitemted  by  Chairman  Knapp  and 
tlommissioner  Prouty  in  their  recent  statements  before  the  Senate 
Committee  on  Interstate  Commerce.  Commissioner  Proutj  added,  in 
effect,  that  the  Commission  had  no  more  control  over  railroad  mtes 
than  it  had  over  divine  Providence,  and  said  that  the  Commission  had 
absolutely  no  power  except  that  of  an  advisory  commission,  and  less 
power  of  that  sort  than  the  advisory  comm»ssion  of  Massachusetts. 
The  impression  has  been  industriously  disseminated  by  and  on  behalf 
of  the  Commission  that  this  state  of  affairs  has  been  brought  about  by 
the  unfavorable  decisions  of  the  Supreme  Court  of  the  United  States. 

These  representations  are  so  incorrect  and  misleading  as  to  call  for 
an  accurate  statement  of  the  provisions  of  the  present  law  and  of  the 
powers  of  the  Commission  and  the  courts  under  it. 

The  interstate-commerce  act  prohibits  unjust  and  unreasonable 
rates,  unjust  discrimination  in  the  performance  of  like  services,  undue 
preference  in  favor  of  any  particular  person,  locality,  or  description 
of  traffic,  charging  more  for  a  short  than  for  a  long  haul  under  simi- 
lar circumstances,  and  pooling;  requires  all  rates  to  be  printed,  posted 
at  stations,  and  filed  with  the  Commission,  and  prohibits  charging  any 

fierson  a  greater  or  less  compensation  than  the  published  tariff  rates, 
t  makes  any  carrier  violating  its  provisions  liable  in  damages  to  the 
parties  injured,  and  in  addition  denounces  heavy  penalties  For  its  vio- 
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lation  against  the  carriers,  and  against  shippers  obtaining  less  than  the 
lawful  rates.  (Sees.  1  to  10,  both  inclusive.)  A  new  section,  added 
March  2,  1889,  empowers  the  courts  to  issue  writs  of  mandamus  com- 
pelling any  carrier  to  move  interstate  traffic  for  the  party  complaining 
upon  the  same  rates,  terms,  and  conditions  as  it  does  for  other  ship- 
pers. 

Sections  11  to  20,  both  inclusive,  relate  to  the  Conunission,  its 
powers  and  duties.  The  Commission  is  given  the  most  ample  power 
of  investigation;  is  charged  with  the  duty  of  enforcing  the  act  and 
keeping  i&elf  informed  as  to  the  manner  in  which  the  business  is  con- 
ducted; and  is  authorized  to  require  any  district  attorney  of  the 
United  States  to  prosecute,  under  the  direction  of  the  Attorney -Gen- 
eral, all  necessary  proceedings  to  enforce  the  act  and  to  punish  viola- 
tions of  it. 

These  provisions  give  as  complete'power  as  can  possibly  be  given  to 
prevent  the  only  evil  which  at  this  day  is  seriously  charged  or  com- 
plained of,  i.  e.,  unjust  discrimination  in  favor  of  trusts  and  combina- 
tions and  other  favored  shippers  by  making,  either  directly  or 
indirectly,  illegal  concessions  from  the  published  tariff  rates  charged 
the  general  public  for  like  services.  It  is  just  as  unlawful  for  the  car- 
riers to  charge  less  than  the  tariff  rates  they  fix  themselves  as  it  could 
possibly  be  for  them  to  make  similar  concessions  from  tariff  rates  fixed 
by  the  Commission  or  by  Congress  itself.  The  temptation  to  violate 
is  just  the  same,  and  it  is  just  as  easy  and  just  as  hard  in  the  one  case 
as  in  the  other  to  prevent  such  violations.  Under  no  possible  scheme 
can  they  be  punished  except  by  producing  competent  evidence  on 
which  to  convict;  and  if  such  evidence  be  produced,  punishment  will 
follow  as  surely  under  the  present  law  as  under  any  that  could  be 
devised.  Those  persons  laboring  under  the  delusion  that  such  dis- 
criminations now  complained  of  are  due  to  the  weakness  of  the  present 
law,  or  that  that  weakness  can  be  remedied  by  the  CuUom  bill,  are 
simply  the  victims  of  skillful  misrepresentations. 

Tne  only  respects  in  which  it  is  seriously  claimed  that  the  present 
law  is  insufficient,  or  in  which  substantial  changes  are  proposed,  are 
not  at  all  the  powers  of  the  Commission  and  the  courts  to  prevent  ille- 
gal departures  from  tariff  rates,  but  the  Commission's  power  to  change 
tariff  rates  which  are  in  themselves  illegal  because  unreasonably  high 
in  themselves  or  unjustly  discriminatory  between  different  localities  or 
descriptions  of  tmffic.  It  is  as  to  these  illegalities  that  the  Commis- 
sion proclaims  most  loudly  that  the  railroads  are  absolutely  without 
Testraint  either  by  the  Commission  or  the  courts.  Yet  (entirely  aside 
from  the  undisputed  power  to  award  damages  for  violations  of  the 
law)  the  Commission  and  the  courts  have  distinct,  substantial,  and 
effective  powers  to  prevent  these  very  evils. 

Rates  in  general  are  very  low  in  this  country,  and  if  any  rate  is  too 
high  it  is  out  of  line  with  the  general  rate  adjustment,  and  therefore 
amounts  to  an  unjust  discrimination,  and  may  be  corrected  as  such,  as 
will  be  pointed  out  below.  But  it  may  also  be  corrected  when  regarded 
purely  as  a  rate  unreasonable  in  itself.  Any  such  unreasonable  rate 
IS  a  violation  of  the  act.     (Sec.  1.) 

The  Commission  may  hear  complaints  as  to  violations  of  the  act,  not 
only  by  a  party  having  a  direct  pecuniary  interest,  but  by  any  mer- 
cantile, agricultural,  or  manufacturing  society,  or  any  body  politic  or 
municipal  organization,  or  by  any  State  railroad  commission.     More- 
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over,  the  Commission  ma}^  "institute  any  inquiry  on  its  own  motion 
in  the  same  manner  and  to  the  same  effect  as  though  complaint  had 
been  made."  (Sec.  13.)  Thus  the  Commission  has  unlimited  power 
to  investigate,  at  anybody's  suggestion  or  exclusively  on  its  own 
motion,  any  number  of  rates  which  are  unjust  and  unreasonable,  bring- 
ing before  it  as  many  carriers  as  it  may  choose.  The  scope  of  its 
inquiry  has  no  limit  but  its  own  wishes,  and  its  power  to  get  all  the 
facts  is  about  as  large  as  law  can  make  it. 

If  the  Commission  finds  the  rates  investigated  to  be  unreasonable, 
and,  therefore,  in  violation  of  the  law,  it  is  em])owered  to  order  the 
carriers  involved  to  cease  and  desist  from  such  violation.  (Sec.  16.) 
This  order  may  be  enforced — not  merely  by  any  person  interested,  but 
by  the  Commission  itself,  if  it  so  elect,  at  the  expense  of  the  United 
States— by  applying  in  a  summary  way  to  the  United  States  circuit 
court,  which  court  shall  on  short  notice  hear  and  determine  the  matter 
speedily  as  a  court  of  equity,  but  without  the  usual  formalities  of 
equitable  procedure.  The  Commission's  findings  of  fact  shall  be  prima 
facie  evidence  of  the  matters  therein  stated,  and  if  the  court  finds  the 
order  a  lawful  order,  it  is  empowe«*ed  to  issue  a  writ  of  injunction  or 
other  proper  process,  mandatory  or  otherwise,  enjoining  obedience  to 
the  C'ommission's  order.  (Sec.  16.)  Either  party  may  appeal  to  the 
circuit  court  of  appeals,  and  thence  to  the  Supreme  Court,  but  neither 
the  appeal  to  the  circuit  court  of  appeals,  nor  to  the  Supreme  Court, 
will  supersede  thp  judgment  of  the  circuit  court,  so  that  if  the  circuit 
court  enjoins  immediate  obedience  to  the  Commission's  order  the  car- 
rier must  obey  it  during  all  the  time  that  its  appeal  may  be  pending. 
(L.  and  N.  R.  Co.  v.  Behlmer,  169  U.  S.,  644.) 

Thus  the  act  expressly  authorizes  the  Commission  to  order  a  carrier 
to  cease  charging  unjust  and  unreasonable  rates,  and  requires  the 
(courts  to  enforce  such  oi*ders  when  found  to  be  lawful.     This  precise 

Eoint  has  been  recently  recognized  in  Int.  Com.  Com.  v.  C,  B.  andQ. 
1.  Co.  (94  Fed.  Rep.,  272),  where  the  court  held  on  demurrer  to  the 
petition  that  in  a  proper  case  it  would  compel  the  defendant  carriers 
to  cease  and  desist  from  making  charges  wnich  the  Commission  had 
found  to  be  unreasonable  and  unjust.  When  that  case  came  to  be 
heard  on  the  merits  (98  Fed.  Rep.,  178),  the  court  held  the  Commission 
was  wrong  in  finding  the  lute  to  be  unreasonable  and  unjust,  but 
emphasized  the  right  of  the  Commission  to  enforce  an  order  of  that 
sort  in  a  proper  case,  saying  it  was  entirely  within  the  power  of  the 
Commission  to  require  camel's  to  cease  and  desist  from  enforcing 
rates  which  the  Commission  found  to  be  unreasonable  and  unjust, 
even  though  the  Commission  had  no  power  to  prescribe  a  rate. 

Notwithstanding  this  power  to  prevent  the  charging  or  unreasonable 
rates,  the  Commission  insists  that  the  railroads  are  absolutely  without 
control.  But  the  power  is  precisely  like  that  so  effectively  exercised 
by  the  courts  to  prevent  the  infliction  upon  carriers  of  unreasonably 
low  rates.  In  Reagan  v.  Farmers  Loan  and  Trust  Co.  (154  U.  S.,  363), 
the  Texas  commission  was  restrained  from  enforcing  mtes  which  were 
unreasonably  low,  the  Supreme  Court  holding  that  while  it  had  no 
power  to  fix  the  lutes  which  the  Commission  might  promulgate  in  the 
future,  yet  it  would  enjoin  the  enforcement  of  the  unreasonably  low 
rates  already  established.  A  similar  power  of  restraint  to  proto 't 
railroad  companies  from  unreasonably  low  rates  was  exercised  in  the 
Nebraska  maximum  rate  case  (169  U.  S.,  466). 
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Nobody  disputes  that  the  power  thus  exercised  by  the  courts  is  an 
effective  protection  to  the  railroad  companies  against  unreasonabl\' 
low  rates.  It  would  be  ridiculous  to  say  that  the  power  of  the  courts 
in  these  cases  is  merely  ''advisory,"  or  no  greater  than  the  courts 
exercise  over  Divine  Providence,  and  it  is  equally  ridiculous  to  make 
the  same  statements  relative  to  precisely  the  same  power  which  the 
Interstate  Commerce  Commission  and  the  courts  can  exercise  to  pre- 
vent unreasonably  high  rates. 

Likewise  every  unjust  discrimination  between  different  localities  or 
different  descriptions  of  traffic  is  a  violation  of  the  act,  and  the  Com- 
mission has  similar  power  to  order  such  violations  to  cease,  and  it  is 
the  duty  of  the  courts  to  enforce  the  Commission's  orders,  if  the  courts 
find  in  fact  that  the  practices  in  question  are  violations  of  the  act.  It 
was  distinctly  pointed  out  in  the  Maximum  Kate  Case  (167  U.  S.,  506) 
that  the  Commission  could  enforce  obedience  to.  the  law  prohibiting 
such  unjust  discriminations  between  localities  or  descriptions  of  traffic. 
In  the  Social  Circle  Case  (162  U.  S.,  184)  an  order  of  the  Commission 
requiring  the  defendant  carriers  to  cease  from  violating  the  long  and 
short  haul  law  was  enforced,  the  courts  approving  the  Commission's 
finding  of  fact;  and  in  the  Chattanooga  Case  (99  led.  Rep.  52)  the  cir- 
cuit court  of  appeals  for  the  sixth  circuit  decreed  the  enforcement  of 
the  Commission  s  order  forbidding  the  defendant  carriers  to  charge 
higher  rates  from  Eiastern  points  to  Chattanooga,  Tenn.,  than  to  Nash- 
ville, Tenn.,  over  the  same  routes,  which  rates  the  Commission  had 
found  to  be  unduly  preferential  and  in  violation  of  tte  long  and  shoil 
haul  section.  Whenever  the  courts  approve  the  Commission's  findings 
of  facts  that  a  rate  adjustment  constitutes  an  undue  preference  of  one 
locality  over  another,  or  one  description  of  traffic  over  another,  that 
undue  preference  can  and  will  be  prevented  for  the  future. 

In  Interstate  Commerce  Commission  v.  L.  and  N.  R.  Co.  et  al.,  the 
United  States  circuit  court  for  the  southern  district  of  Alabama,  on 
December  2,  1899,  decreed  obedience  to  an  oi'der  of  the  Commission 
which  found  the  rates  from  New  Orleans,  La.,  to  Lagrange,  Ga.,  to 
be  in  violation  of  the  first,  third,  and  fourth  sections  of  the  act,  and 
suspended  the  operation  of  this  decree  pending  appeal  only  upon  the 
carriers  giving  a  heavy  bond,  and  imposed  the  condition  that  the  cur- 
riers should  keep  an  accui*ate  record  of  all  shipments  from  New  Orleans 
to  Lagrange  and  report  the  same  to  the  court  every  three  months. 
If  the  higner  courts  affirm  the  judgment  of  the  circuit  court,  substan- 
tial changes  in  the  rates  involved  will  have  to  be  made.  This  is  per- 
haps the  latest  refutation  of  the  Commission's  claim  that  neither  it 
nor  the  courts  can  exercise  any  control  over  the  rates  of  carriers. 

Nor  is  the  Commission  confined  to  the  procedure  whereby  it  must 
afford  a  hearing,  and  make  an  order,  and  tnen  tile  a  petition  to  enforce 
that  order.  It  can,  instead,  if  it  choose  to  do  so,  whenever  any  rate 
adjustment  comes  to  its  attention  which  it  believes  is  in  contravention 
of  the  act,  immediately  reciuire  any  United  States  district  attorney  to 
bring  suit  in  the  name  of  tne  United  States  to  enforce  the  act  and  to 
enjoin  the  continuance  of  such  supposed  unlawful  mte  adjustment. 
In  such  proceeding  there  is  no  necessity  for  any  formal  preliminary 
investigation  by  the  Commission.  (United  States  v.  Mo.  Pac.  Ry.  Co., 
65  Fed.  Rep.,  903.) 

Therefore  the  Commission  has  effective  powers  to  prevent  unreason- 
able rates  and  undue  preferences,  given  in  express  language  by  the  act 
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and  une(]uivocaIly  confirmed  by  the  courts,  and  yet  the  Commission 
persists  m  declarmg  to  the  public  that  railroad  companies  can  charge 
whatever  they  please,  without  control;  that  its  powers  in  re^rd  to 
rates  are  purely  advisory,  and,  as  Commissioner  JProuty  puts  it,  that 
the  Commission  has  just  as  much  legal  power  to  require  Divine  Prov- 
idence to  send  rain  and  sirnshine  as  it  has  to  exercise  any  control  over 
interstate  carriers  in  the  matter  of  rates!  The  fact  is  that  the  Com- 
mission has  concerned  itself  so  largely  with  attempts  to  do  things 
entirely  beyond  the  scope  of  the  act  that  it  has  devoted  but  compara- 
tively little  time  to  trying  to  use  the  powers  it  really  has,  which  pow- 
ers, if  exercised  in  gooa  faith,  with  the  view  of  enforcing  the  act 
instead  of  with  the  design  of  showing  it  not  to  be  enforceable,  are  ample 
to  secure  the  substantial  correction  of  every  tariff  rate  which  may  be 
unreasonable  or  unjustly  diecriminatory. 

II.  Equally  misleading  are  the  Commission's  assertions  as  to  the 
character  and  extent  of  the  powers  conferred  by  the  Cullom  bill.  In 
its  official  circular  letter  of  February  3,  1900,  sent  all  over  the  coun- 
try, requesting  support  and  active  work  for  the  Cullom  bill,  the  Com- 
mission stated  that  it  neither  asked  nor  desired  to  be  invested  with 
general  rate-making  power.  Chairman  Knapp  stated  to  the  Senate 
committee  that  the  Cullom  bill  was  very  far  from  putting  the  fixing 
of  rates  under  the  control  of  the  Commission  (p.  101),  and  that  the 
idea  that  it  gives  to  the  Commission  the  power  tx)  make  rates  for  the 
railroads  of  this  country  is  too  absurd  for  discussion.  Commissioner 
Prouty  stated  to  the  Senate  committee  that  the  Cullom  bill  gave  the 
Commission  no  rate-making  power  in  any  usual  sense  of  that  term 
(p.  IM,  and  that  the  power  given  was  infinitely  less  than  the  power  of 
tne  Texas  commission  (p.  17).  On  this  point  also  a  statement  of  the 
facts  is  essential. 

Section  1  of  the  Cullom  bill  proposes  to  amend  the  long  and 
short  haul  section  by  eliminating  the  words  "under  substantially 
similar  circumstances  and  conditions,"  thus  making  the  section  an 
ironclad  prohivition  of  every  greater  charge  for  a  shorter  haul,  giving 
the  Commission,  however,  the  power  to  set  aside  the  rule  in  special 
cases  whenever  it  sees  proper  to  do  so.  The  courts  hold  that  the 
carrier  may  now,  on  its  own  responsibility,  charge  less  for  the 
longer  haul  than  for  the  shorter  haul  when  necessary  on  account  of 
controlling  and  unavoidable  competition.  (Alabama  Midland  Case, 
168  U.  S.,  144,  and  L.  and  N.  R.  Co.  v.  Behlmer,  20  Sup.  Ct. 
Rep.,  209.)  If  in  any  case  the  Commission  finds  as  a  matter  of  fact 
that  the  competition  is  not  sufficient  to  justify  the  charges  made,  it 
can  order  the  carrier  to  desist  from  such  adjustment  of  its  rates,  and 
the  courts  will  enforce  the  order  unless  the  carrier  can  satisfy  the 
courts  that  the  Commission's  findings  of  fact  are  erroneous.  (iSocial 
Circle  Case,  162  U.  S.,  184,  and  Chattanooga  Ca^e,  99  Fed.  Rep.,  52.) 
The  change  proposed  would  at  a  single  stroke  wipe  out  every  rate 
adjustment  in  this  country  involving  less  charges  for  longer  hauls, 
based  upon  principles  of  competition,  and  would  confer  upon  the 
Commission  the  absolute  authority  to  say  in  every  case  when  the 
less  charge  should  be  made  for  the  longer  haul.  W  hen  it  was  con- 
tended that  the  original  act  had  this  meaning,  the  Commission,  in  an 
able  opinion  by  Chairman  Cooley,  demonstrated  that  the  section  was 
not  susceptible  of  anj^  such  construction  and  pointed  out  if  any  such 
construction  should  be  placed  upon  it,  the  power  and  duty  thus 
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devolved  upon  the  Commission  would  be  stupendous  and  impossible  of 
performance.  The  Commission,  through  Chairman  Coole>%  after 
pointing  out  that  the  privilege  to  charge  more  for  a  short  haul  should 
not  be  interrupted  in  a  case  where  it  was  proper,  pending  the  slow 
processes  of  an  investigation,  said: 

Moreover,  an  adjudication  upon  a  petition  for  relief  would,  in  many  caseR,  be  far 
from  concluding  the  labors  of  trie  Commission  in  respec^t  to  the  e^iuitiea  involved,  for 
questions  of  rates  assume  new  forms  and  may  refjuire  to  be  met  differently  from  day 
to  day;  and  in  those  sections  of  the  country  in  which  the  reasons  or  supposed  reasons 
for  exceptional  rates  are  most  prevalent,  the  Commission  would,  in  effect,  be  reijuired 
to  act  as  rate  makers  for  all  tne  roads,  and  compelled  to  adjust  the  tariffs  so  as  to 
meet  the  exigencies  of  business,  while  at  the  same  time  endeavoring  to  protect  the 
relative  rights  and  equities  of  rival  carriers  and  rival  localities.  This  in  any  con- 
siderable State  would  be  an  enormous  task.  In  a  country  so  large  as  ours,  and  with 
so  vast  a  mileage  of  roads,  it  would  be  superhuman.  A  construction  of  the  statute 
which  would  require  its  performance  would  render  the  due  administration  of  the  law 
altogether  impracticable;  and  that  fact  tends  strongly  to  show  that  such  a  construc- 
tion could  not  have  been  intended.  (In  re  L.  and  N.  K.  Co.,  I  Int  Com.  Com. 
Rep.,  56.) 

The  power  thus  proposed  to  be  conferred  upon  tho  Commission  '^to 
act  as  rate  makers  for  all  the  railroads,"  and  "•'  to  protect  the  relative 
rights  and  equities  of  rival  carriers  ana  rival  localities,"  is  to  be  exer- 
cised without  an}^  power  whatever  of  judicial  review;  this  '•'super- 
human "  task  is  to  be  performed  by  the  Commission  at  its  pleasure, 
and  its  decrees  in  the  premises  are  absolute  and  final.  If  a  carrier  is 
guilty  of  undue  preference  between  different  localities,  under  the 
present  law  it  may  be  prevented  by  the  courts  but  if  the  Commission 
m  the  exercise  or  this  tremendous  power  is  guilty  of  undue  prefer- 
ence, nobody  can  prevent  it. 

Yet  Commissioner  Clements,  in  his  statement  to  the  Senate  com- 
mittee on  February  20,  1900,  stated  that  the  amendment  to  this  sec- 
tion gave  the  Commission  no  powers  in  addition  to  those  now  con- 
ferred upon  it  in  the  present  long  and  short  haul  section.     (Page  21.) 

Section  3  of  the  Cuilom  bill  gives  the  Commission  absolute  power 
to  prepare  a  national  freight  classification  which  must  be  invariably 
applied  to  interstate  traflSc  by  all  the  carriers  in  the  United  States. 
This  section  by  itself  confers  the  most  extensive  rate-making  power,  for 
the  Commission  can  simply,  by  changing  a  commodity  from  one  class  to 
another,  effectual  ly  and  permanently  increase  or  reduce  the  rate  therefor, 
since  under  ordinarv  conditions  the  carrier  can  not  reduce  or  increase 
its  rates  on  all  classes  so  as  to  meet  such  change.  This  power  of  the 
Commission  can  be  exercised  without  any  rignt  whatever  of  judicial 
review,  certainly  so  far  as  the  original  establishment  and  maintenance 
of  the  national  classification  is  concerned.  Under  the  present  law,  if 
a  carrier  establishes  an  unjust  relation  between  two  different  sorts  of 
traflSc,  such  undue  preference  can  be  prevented;  but  if  the  Commission 
should  under  this  provision  so  classiry  different  articles  as  to  give  one 
an  undue  adv^antage  over  another,  its  act  would  be  absolute  and  final 
until  it  was  its  own  pleasure  to  make  another  change. 

In  a  country  of  such  wonderfully  diversified  inaustries  and  strik- 
ingly varied  conditions,  the  relations  of  different  sorts  of  traflSc  to 
each  other  necessarily  differ  widely  in  different  localities.  In  one 
section  an  article  may  properly  be  in  a  given  class  at  a  given  rate, 
and  in  another  may  properly  be  in  a  lower  class  at  a  lower  rate. 
There  is  no  power  to  correct  the  injuries  which  may  result  from  a 
Jack  of  appreciation  of  these  diff eT^nt  eonfiiXioii^  \i^  \)ckfe  Oyai\fiL^»&\oiL« 


INTEE8TATE-00MMEBCE   LAW.  483 

It  may  so  classify  an  article  as  to  suit  conditions  in  Vermont,  and 
apply  the  same  classification  with  disastrous  results  in  Arkansas. 
Its  classification  of  certain  commodities  may  permit  their  proper 
development  in  Florida,  but  the  application  of  the  same  classihcation 
in  California  may  be  extremely  injurious.     Yet  its  action  will  be  final. 

Two  factories,  widely  separated  and  on  different  railroads,  may  com- 
pete in  a  common  market.  The  conditions  may  be  such  that  the  prod- 
uct may  go  to  the  market  from  one  of  the  factories  as  first  class  and 
as  thira  chiss  from  the  other.  This  adjustment  may  be  essential  to 
the  continued  competition  of  the  two  factories.  If  the  Commission 
see  proper  to  make  the  tniflic  from  both  factories  first  class  or  third 
class,  one  of  the  other  may  be  absolutely  excluded;  yet,  no  matter 
how  ^reat  the  wrong,  the  courts  could  afford  no  relief. 

The  Commission's  classification  will  not  apply  to  carriers  ])y  water, 
which  make  and  will  continue  to  make  as  many  and  as  different  chissi- 
fications  as  they  please.  Rail  lines  attempting  to  compete  with  them 
must  conform  to  the  water  classifications  on  competitive  traffic  or  give 
it  up.  It  would  be  wholly  within  the  pleasure  of  the  Commission  to 
say  m  every  instance,  without  any  judicial  restraint  whatever,  whether 
such  competition  shall  continue  or  be  destroj^ed. 

Thus,  under  the  classification  section  alone,  the  Commission  will 
have  a  rate-making  power  whose  importance  over  the  commerce  of 
the  country  can  not  be  exaggerated,  which  it  will  be  impracticable  to 
discharge  with  anything  approaching  justice  to  every  section  of  the 
country,  and  which  it  can  exercise  free  from  judicial  restraint  of  any 
chamcter. 

In  addition  to  these  far-reaching  rate-making  powers,  without  even 
a  pretense  of  judicial  review,  under  the  long  and  short  haul  and 
classification  sections,  the  Commission  is  given  direct  and  general 
I'ate-makin^  power,  without  any  limitations  whatever,  except  those 
necessarily  resting  upon  all  rate  making  commissions.  Commissioner 
Proutv  said  that  the  power  was  infinitely  less  than  that  of  the  Texas 
commission,  but  a  comparison  with  the  Texas  act  of  April  fJ,  1891, 
will  show,  on  the  contrary,  that  the  Interstate  Commission's  powers 
would  on  their  face  enuaf,  if  they  did  not  exceed,  the  powers  of  the 
Texas  commission,  ana  as  a  practical  matter  would  be  vastly  greater 
and  more  difficult  than  the  powers  of  the  Texas  commisvsion,  on  account 
of  the  almost  infinitc^ly  greater  importance,  extent,  and  variety  of 
the  interstate  and  foreign  commerce  of  all  the  States  and  Territories 
of  the  Union  as  compared  with  the  purely  infrastate  commerce  of 
the  single  State  of  Texas.  The  Interstate  Commission  would  have 
the  same  general  rate  njaking  power,  subject  to  substantially  the  same 
sort  of  judicial  review.  Neither  commission  could  change  rate« 
except  after  notice  and  hearing,  and  upon  such  hearing  both  could 
and  would  change  them  upon  precisely  the  same  principle;  that  is, 
if  either  commission  believed  the  existing  rates  reasonable,  they 
would  not  be  changed;  if  they  believed  them  unreasonable,  they  would 
be  changed.  The  Interstate  Commission  would  have  just  as  much 
power  of  initiative  as  the  Texas  commission  has.  It  could  institute 
inijuiries  exclusively  on  its  own  motion  (sec.  13),  and  investigate  in 
one  proceeding  as  many  carriers  and  as  many  rates  as  it  chose.  If  it 
chose  to  summon  all  carriers  in  the  countrv  before  it  at  one  time,  and 
proceeded  to  examine  every  rate  and  to  chaix^'fe  ^n^x^  ^\NfcS^»  'C^^sivvsij^ 
necessajy  to  change  so  as  to  make  a\\  Ya\fe»  \^»aoTisJ^^  ^"^^^  \iss^^i^sr 
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criminating,  it  would  not  only  be  acting  mthin  its  authority,  but 
could  say  that  the  law  required  it,  for  the  law  prohibits  unreasonable 
and  unjustly  discriminatory  rates  (sees.  1,  2,  3,  and  4),  and  requires 
the  Commission  to  keep  itself  informed  as  to  how  the  carriers  conduct 
their  business,  and  also  requires  it  to  enforce  the  act.  (Sec.  12.)  The 
Commission  is  fond  of  minimizing  this  power  by  treating  it  as  sus- 
ceptible of  very  restricted  exercise,  and  only  upon  complaint  of  some 

trty  actually  aggrieved.     Thus,  in  his  recent  statement  before  the 

mate  committee.  Chairman  Knapp  said  (p.  101): 

It  simply  gives  the  Ck)inmi88ioner8  this  power:  If  a  complaint  is  made  of  a  par- 
ticular rate,  and  that  complaint  is  investigated,  on  notice  and  opportunity  to  be 
heard,  and  every  .chance  to  disclose  all  the  circumstances  that  are  connected  with 
that  rate,  if  the  Commission  thinks  that  rate  violates  the  law,  then  it  can  say  what 
change  shall  be  made  in  that  rate  or  what  rate  shall  be  substituted. 

But,  as  above  pointed  out,  there  are  no  such  limitations  on  the  power, 
and  the  Commission  will  certainly  observe  no  such  limitation  in  prac- 
tice. The  comments  of  the  Supreme  Court  in  the  maximum-rate  case 
(167  U.  S.,  479,  509)  are  strikingly  applicable  here: 

There  is  nothing  in  the  act  requiring  the  Commission  to  proceed  singly  against 
each  railroad  company  for  each  suppo^d  or  alleged  violation  of  the  act  In  this 
very  case  the  order  of  the  Commission  was  direct^  against  a  score  or  more  of  com- 
panies and  determined  the  maximum  rates  on  half  a  dozen  classes  of  freight  from 
Cincinnati  and  Chicago,  respectively,  to  several  named  Southern  points  and  me  terri- 
tory contiguous  thereto,  so  that  if  the  power  exists,  as  is  claimed,  there  would  be  no 
escape  from  the  conclusion  that  it  would  be  within  the  discretion  of  the  Commission 
of  its  own  motion  to  suggest  that  the  interstate  rates  on  all  the  roads  in  the  country 
were  unjust  and  unreasonable,  notify  the  several  roads  of  such  opinion,  direct  a 
hearing,  and  upon  such  hearing  make  one  general  order  reaching  to  every  road  and 
covering  every  rate. 

In  the  case  cited  the  Commission  changed  the  rates  on  over  2^000 
articles  in  six  classes  of  freight  from  Cincinnati  and  Chicago  to  eight 
important  cities  in  four  Southern  States.  Since  there  is  a  necessary 
interdependence  between  rates,  this  order  if  enforced  would  not  onl^ 
have  correspondingly  changed  the  rates  from  Chicago  and  Cincinnati 
to  all  other  places  in  the  South,  but  similar  changes  would  have  been 
necessitated  from  St.  Louis,  Evansville,  and  Louisville,  in  fact,  every 
distributing  point  in  that  section  of  the  country,  and  this  in  turn  would 
have  necessitated  corresponding  changes  from  competitive  distributing 
points  in  the  East,  so  that  all  the  rat^,  at  least  on  south-bound  busi- 
ness, in  practically  all  of  the  territory  east  of  the  Mississippi  and  in 
much  of  the  territory  west  of  it,  would  have  been  materially  changed. 
It  is  safe  to  assume,  if  the  Commission  operated  on  such  an  extensive 
scale  of  rate  making  when  it  derived  its  power  solely  from  a  strained 
implication  which  was  emphatically  disapproved  by  the  courts,  that 
under  the  Cullom  bill,  witn  express  power  to  do  everything  the  Com- 
mission has  ever  tried  to  do,  and  a  great  many  other  things  m  addition, 
the  grandeur  of  its  pperations  will  certainly  not  be  diminished.  It 
shomd  be  remembered,  too,  that  no  matter  how  sweeping  are  the 
Commission's  orders,  they  are  to  be  effective  and  carried  out  not- 
withstanding proceedings  to  review  them,  except  when  the  court  can 
say  from  a  mere  inspection  of  the  Commission's  record  that  an  order 
is  plainly  unreasonaole  and  illegal. 

Yet  the  Commissioners  still  insist  that  the  claim  that  the  act  gives 
the  Commission  any  general  rate-making  power  is  ''tooabsura  for 
serious  discussion,"  and  that  the  power  actually  proposed  to  be  given 
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by  that  bill  is  ^^ infinitely"  less  than  the  rate-making  power  of  the 
Texas  commission. 

It  has  also  been  asserted  by  the  Commission  again  and  again  that 
the  CuUom  bill  is  designed  merely  to  give  the  Commission  the  author- 
ity which  Congress  intended  to  confer  when  the  law  was  enacted. 
These  statements  are  incorrect.  Congress  never  intended  to  confer 
any  rate-making  powera.  On  January  18,  1886,  the  select  committee 
of  the  Senate,  after  a  most  elaborate  investigation,  submitted  a  report 
of  216  pages  with  the  bill,  which,  with  some  amendments,  finally 
became  the  present  law.  In  this  report  (p.  194)  the  committee  declared 
that  the  fixing  of  rates  by  legislation  was  impriu^ticable,  and  added: 

Those  who  have  asked  the  adoption  of  this  plan  of  regulation  have  suggested  the 
establishing  of  rates  by  a  commission;  but  it  is  questionable  whether  a  commission 
or  any  similar  body  of  men  could  successfully  perform  a  work  of  such  ixagnitude, 
involving,  as  it  would,  infinite  labor  and  investi^tion,  exact  know^ledge  as  to 
thousands  of  details,  and  the  adjustment  of  a  vast  variety  of  conflicting  interests. 

Clearly  this  committee  did  not  regard  the  bill  as  prepared  as  giving 
the  Commission  the  power  to  make  rates.  The  Congressional  debates 
also  show  that  Congress  had  no  intention  to  confer  any  rate-making 
power  on  the  Commission. 

Although  the  debates  cover  over  2,000  pages,  all  that  was  said  that 
could  be  reasonably  construed  as  bearing  on  the  subject  of  making  rates 
covers  less  than  30  pages;  and  even  that  bears  on  the  subject  only 
incidentallv.  This  very  silence  of  Congress  shows  that  it  had  no  idea 
it  was  conferring  upon  the  Commission  the  power  to  make  rates,  which 
would  have  been  a  provision  far  more  important  than  any  provision 
iictually  adopted  in  the  act.  Moreover,  Senator  CuUom  and  Repre- 
sentative Keagan,  who  prepared  and  had  in  charge  the  Senate  and 
House  bills,  respectively,  disclaimed  any  intention  to  provide  for  fixing 
rates;  others  stated  the  same  thing;  and,  although  many  enumei-ated 
the  advantages  of  the  Commission,  none  claimed  that  it  would  have  the 
power  to  fix  rates.  A  reading  of  the  debates  will  convince  any  fair- 
minded  person  that  Congress  had  no  idea  it  was  conferring  upon  the 
Commission  the  power  to  fix  rates,  and  that  no  bill  conferring  such 
power  could  have  been  passed. 

The  CuUom  bill  seems  not  content  with  giving  the  Commission 
unlimited  rate-making  powers  of  the  various  kinds  above  referred  to, 
which  of  themselves  are  sufficient  to  make  it  the  traffic  manager  of 
every  carrier  in  the  United  States,  and  to  empower  it  to  decree  how 
far  one  locality  shall  compete  with  another,  and  what  prosperity  each 
section  of  the  country  shall  enjoy.  There  seems  to  be  a  fear  that  the 
Commission  may  still  wish  to  do  something  which  would  not  come 
within  these  extensive  rate-making  powers,  so  the  bill  confei's  in 
addition  some  most  remarkable  general  powers.  The  Commission  is 
authorized  to  amend  the  rules  and  regulations  under  which  ti*affic 
moves,  and  in  general  to  prescribe  everything  which  all  interstate 
railroads  in  the  country  must  do  or  omit  to  do  for  the  future,  so  as  to 
bring  about  conformity  with  the  provisions  of  the  act.  These  powers, 
in  connection  with  the  undue  preference  section  alone,  are  susceptible 
of  infinite  development.  If  a  carrier  builds  a  switch  to  one  industry, 
and  unlawfully  refuses  to  do  so  to  another,  the  Commission  may  not 
only  prevent  the  resulting  undue  preference  (as  it  can  do  now),  but, 
in  addition,  may  itself  decide  whether  the  carrier  shall  tear  up  the 
switch  it  has  built  or,  on  the  other  hand,  put  in  one  for  the  other 
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industry,  and  may  perhaps  go  further  and  prescribe  the  precise  terms 
on  which  both  switches  (if  it  decree  the  maintenance  of  both)  shall  be 
thereafter  operated  for  all  time.  The  Commission  may  in  an  indirect 
way  under  these  powers  regulate  the  speed  and  the  number  of  trains 
and  the  number  of  stops  they  may  make.  It  may  possibly  fix  the  hours 
for  the  receipt  and  delivery  of  freight,  and  prescribe  how  many  cai^s 
shall  be  furnished  to  each  shipper.  In  fact,  whenever  the  Commission 
says  any  practice  is  an  undue  preference,  it  may  go  ahead  and  make 
original  and  affirmative  regulations  in  the  premises  to  govern  the  car- 
rier absolutely  in  the  future,  and  unless  such  orders  are  on  their  face 
plainly  unreasonable  they  will  ^o  into  effect,  even  pending  an  appeal 
irom  them.  To  give  any  commission  such  powers  of  affirmative  reg- 
ulation over  practically  every  detail  of  the  operation  of  more  than 
180,000  miles  of  railroad  is,  of  couree,  preposterous. 

Such  grants  of  unlimited  power  to  make  rates  and  classifications  and 
rules  and  regulations  as  to  every  conceivable  detail  of  transportation 
are  utterly  unnecessary  and  inexcusable.  They  would  make  the  Com- 
mission beyond  doubt  the  most  powerful  institution  in  our  Govern- 
ment. No  such  powers  should  be  conferred  upon  any  set  of  officers 
under  any  circumstances.  Present  conditions  furnish  no  pretext  what- 
ever for  conferring  such  powers,  for  they  have  not  the  remotest  rela- 
tion to  the  one  serious  complaint  of  shippers,  which  is  alleged  giving 
of  rebates  and  other  unlawiul  concessions  from  tariff  rates.  All  evils 
to  which  they  can,  by  anv  possibility,  relate  are  susceptible  of  sub- 
stantial correction  under  tte  present  law. 

III.  Thus  the  indorsements  which  the  Commission  has  secured  for 
the  Cullom  bill,  and  even  those  which  have  been  given  sppntaneou"^ly, 
if  there  are  any  such,  have  been  based  on  the  widespread  declarations 
of  the  Commission  that  the  present  act  affords  no  protection  to  the 
public,  which  is  untrue,  and  tnat  the  Cullom  bill  gives  no  general  rate- 
making  power,  which  is  untrue,  and  merely  gives  the  powers  originally 
intended  to  be  conferred,  which  is  untrue.  The  Commission  has  for 
several  years  been  industriously  misleading  the  public  on  these  points, 
and  especially  as  to  the  efficacy  of  the  present  act.  This  can  be 
explained,  if  not  justified,  on  the  idea  that  the  Commission  has  been 
doing  every  thing  in  its  power  to  pave  the  wa^'  for  the  gratification  of 
"ts  ambitions.  Its  members  have  their  hearts  much  set  on  acting  as 
traffic  managers  for  all  the  railroads  in  this  country,  and  additional 
legislation  can  be  much  more  easily  secured  if  it  can  convince  the 
public  that  the  present  act  is  useless. 

Shortl}'  after  the  decision  of  the  Maximum  Rate  Case,  above  referred 
to,  where  the  Supreme  Court  held  that  the  Commission  had  no  authority 
to  make  rates,  it  decided  the  "  Alabama  Midland  ("ase  "  (168  U.  S.,  144), 
and  construed  the  long  and  shoii;  haul  section  contrary  to  the  later 
views  of  the  Commission,  though  strictly  in  accordance  with  the  princi- 
ples the  Commission  had  acted  on  at  the  outset.  With  the  display  of 
much  ill  feeling  toward  the  courts,  the  Commission  proclaimed  that 
the  efficacy  of  the  interstate-commerce  act  had  been  destroyed.  In 
an  interview  at  Washington  on  November  25,  1897,  the  chairman  of 
the  Commission  declared  that  the  courts  had  destroyed  all  of  the  Com- 
mission's usefulness,  and  that  the  Commission  had  no  power  whatever 
to  enforce  the  law.  In  an  article  in  the  Forum  for  December,  1897, 
Commissioner  Prouty  implied  very  strongly  that  the  Supreme  Court 
had  frittered  away  the  rights  of  the  people  and  had  shorn  the  inter- 
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state-commerce  act  of  the  effective  part  of  its  powers,  and  even  that 
the  decision  in  the  Maximum  Rate  Case  was  preposterous.  In  its  next 
annual  report  the  Commission  announced  that  the  couils,  by  their  *'  dis- 
coveries and  decisions,"  had  given  the  act  an  inteipretation  contrary 
to  the  general  understanding  of  its  scope  and  purpose.  (Eleventh 
Annual  Report  of  the  Interstate  Commerce  Commission,  1898,  p.  6.) 
It  declared  and  so  reported  in  a  case  before  it  that  under  the  construc- 
tion of  the  Supreme  Court — 

The  carrier  Ib  given  the  ripht  to  establish  and  change  its  rates  independent  of 
the  judgment  of  the  Commission,  and  independent  of  the  action  and  judgment  of 
any  other  court  or  tribunal;  that  the  ri^ht  to  establish,  demand,  and  receive  unrea- 
sonable and  unjust  charges  is  not  prohibited;  and  that  in  respect  to  the  charges  which 
may  be  demanded  and  received  for  any  transportation  service  the  carriers  are  made 
the  judges  in  their  own  cases  as  to  what  is  reasonable  and  just.     (Ib.,  p.  14.) 

The  Commission  was  equally  severe  on  the  Supreme  Court  with 
respect  to  the  decision  of  the  long  and  short  haul  case.  It  said  that 
the  Supreme  Court  could  not  be  said  to  have  disapproved  the  Com- 
mission's views,  because  ''so  far  as  appears  from  a  reading  of  the 
opinion  the  Court  never  took  pains  to  inform  itself  what  the  position 
of  the  Commission  had  been."  (Eleventh  Annual  Report,  p.  42.)  It 
declared  that  that  decision  eliminated  the  long  and  shoil;  haul  section 
from  the  act.     (Ib.,  p.  43.) 

In  its  Twelfth  Annual  Report,  1898,  on  page  5,  the  Commission  said 
with  reference  to  these  decisions: 

The  Commission  has  taken  much  pains  to  explain  these  various  questions  that 
have  thus  been  decided,  and  the  effect  of  these  adjudications  in  defeatinglhe  pur 
poses  of  the  act. 

The  Commission  has  continued  to  "  take  much  pains  "to  explain 
that  the  effect  of  these  adjudications  has  been  to  defeat  the  purposes 
of  the  act,  but  there  has  been  no  indication  that  it  has  taken  any  pains 
to  bring  generally  to  the  attention  of  the  public  the  real  status  of  the 
act,  or  the  various  decisions  which  have  so  clearly  upheld  the  power 
to  prevent  the  continuance  of  any  rate  which  is  in  conflict  with  the 
act.  In  its  Thirteenth  Annual  Report,  1899,  the  Commission  seems 
to  think  that  by  ^'  the  pains"  it  has  taken  it  has  succeeded  in  convinc- 
ing nine-tenths  of  the  people  that  any  railroad  company  can  charge 
what  it  pleases  without  any  power  in  the  Commission  or  any  court  to 
prevent  it,  and  possibly  by  reason  of  its  long  and  persistent  efforts  a 
material  portion  of  the  public  may  be  lal>oring  under  this  I'adically 
erroneous  conviction. 

The  Commission,  however,  has  not  confined  its  activity  to  statements 
in  the  newspapers,  magazines,  and  in  its  annual  reports. 

One  of  the  Commissioners  drafted  the  bill  which  was  introduced 
into  the  last  Congress,  and  known  as  Senate  bill  3354.  The  present 
bill  (S.  1439)  seems  from  Commissioner  Prouty's  statements  before 
the  Senate  Committee  on  Commerce  on  February  20,  1900,  to  have 
been  prepared  in  this  manner:  That  ^'somebody,"  who  had  in  charge 
a  meeting  of  various  commercial  organizations  to  be  held  at  Chicago, 
requested  the  Interstate  Commerce  Commission  to  present  a  bill  tor 
their  consideration;  that  the  Commission  requested  Mr.  Prouty  to 
prepare  and  send  such  a  bill;  that,  in  pursuance  of  the  Commission's 
request,  Mr.  Prouty  did  prepare  a  bill  and  send  it  to  Chicago,  and 
subsequently  he  went  to  Chicago,  at  the  expense  of  the  United  States, 
attended  this  meeting,  and  '^answered  such  questions  as  he  could." 
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It  is  to  be  presumed  he  told  this  meeting,  as  the  Commission  has  so 
often  announced  officially  to  the  public,  that  the  Commission  has  no 
power  to  prevent  unreasonable  and  discriminatory  rates,  and  that  the 
bill  which  he  had  prepared  at  the  request  of  the  C/ommission  did  not  con- 
fer upon  the  Commission  any  general  rate-making  power;  and  perhaps 
said  that  the  Commission,  if  invested  with  the  powers  desired,  would 
have  infinitely  less  power  than  the  Texas  commission  has. 

After  the  introduction  of  this  bill,  prepared  as  above  shown  by 
Commissioner  Prouty,  in  accordance  with  tne  request  of  the  Commis- 
sion itself,  the  Commission  sent  throughout  the  country  thousands  of 
copies  of  this  bill,  accompanying  it  by  what  Mr.  Proutv  calls  '^  letters 
of  transmittal."  This  ** letter  of  transmittal,"  which  was  on  the 
Commission's  official  letter-head,  and  signed  by  its  secretary  in  his 
official  capacity,  sought  to  make  the  impression  that  the  bill  was 
designed  only  to  give  the  Commission  the  authority  which  Congress 
had  originally  intended  to  give  it;  that  it  did  not  invest  the  Commis- 
sion with  general  rate-making  power;  that  the  bill  must  be  enacted, 
because  in  no  other  way  could  excessive  and  unjustly  discriminatory 
rates  be  prevented;  that  the  shippers  of  the  country  were  seeking  the 
enactment  of  this  bill;  that  the  Supreme  Court  of  the  United  States 
had  misinterpreted  the  act  so  as  te  make  it  insufficient  to  give  effect 
to  its  purposes,  and  it  concluded  with  the  suggestion  that  the  recipient 
take  action  '^  expressing  your  approbation  and  suppoit  to  the  Senatoi-s 
and  Representatives  from  your  State,  and  to  the  Committees  on  Inter- 
stateand  Foreign  Commerce  of  the  United  States  Senate  and  House 
of  Representatives  at  Washin^on,  either  alone  or  with  others,  or  by 
petition  or  otherwise,"  requesting  that  the  Secretaiy  of  the  Commis- 
sion be  advised  as  to  what  action  should  be  taken,  and  be  furnished 
with  copies  of  any  "  letters,  petitions,  or  other  documents  which  may 
be  forwarded  to  Senators  ana  Representatives,  or  either  of  the  com- 
mittees." 

Thus  the  Commission  has  not  only  promoted  the  cause  of  this  bill 
by  making  in  its  official  capacity  misrepresentations  as  to  the  effect  of 
the  present  law  and  as  to  the  extent  of  the  power  pi"oposed  to  be  conferred 
by  the  Cullom  bill,  but  it  has  been  actively  promoting  the  matter  and 
actually  directed  the  dmwing  up  of  the  bill,  which  was  actually  drawn 
by  one  of  the  Commissioners,  and  since  has  in  the  most  active  and 
effective  manner  solicited  support  for  the  measure  throughout  the 
country. 

When  a  permanent  national  commission,  occupying  so  prominent  a 
position  before  the  public  as  does  the  Interstate  Commerce  Commis- 
sion, repeatedly  declares  in  its  official  capacity  to  the  public  that  by 
reason  of  adverse  judicial  decisions  it  has  oeen  shorn  altogether  of  the 
powers  which  are  necessarv  to  carry  out  the  purposes  of  tne  interstate- 
commerce  act,  and  in  its  official  capacity  urgently  demands  the  adoption 
of  certain  amendments  which  it  assures  the  public  merely  give  it  the 
powers  which  Congress  intended  to  give  it  at  the  outset,  and  confer 
no  general  rate-making  power  upon  it,  and  supplement  these  official 
declarations  by  active  solicitations  for  support  for  its  favorite  measui-e, 
it  is  not  surprising  that  numerous  business  organizations  should  be 
influenced  by  these  circumstances,  and,  relying  on  the  accuracy  and 
good  faith  of  the  Commission's  representations,  should  indorse  the 
Commission's  demands. 
The  extent  to  which  the  various  orgamiatVoti^  ^Vxdtv  ViaN^w^^voved 
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the  CuUom  bill  have  been  brought  to  do  so  by  the  solicitations,  direct 
or  indirect,  of  the  Commission  in  its  official  capacity,  or  of  the  com- 
missioners personally,  or  of  the  employees  of  the  Commission,  can,  of 
course,  never  be  known;  but  it  is  very  apparent  on  the  face  of  the 
indorsements,  which  have  been  procured  by  unusual  activity  on  the 
part  of  somebody,  that  they  are  based  upon  the  Commission's  repre- 
sentations as  to  the  facts. 

One  of  the  persons  who  is  cooperating  with  the  Commission  most 
actively  in  this  campaign,  Mr.  Frank  Barry,  stated  to  the  Committee 
on  Interstate  Commerce  on  January  26,  1900,  that  the  act  had  been 
stripped  of  its  force  and  effect  by  the  courts  until  it  was  worthless  as 
a  protection  to  the  rights  of  either  the  shipper  or  the  carrier,  and  that 
the  Commission  was  merely  advisory  ana  of  little  practical  utility 
(pages  4  and  5).  Mr.  Gallagher,  another  one  of  the  Commission  s 
coadjutors,  stated  at  the  same  nearing  that  the  Commission  was  merely 
advisory;  that  it  might  make  an  order,  but  it  would  be  carried  out  or 
ignorea  entirely  according  to  the  wish  of  the  carrier  (page  17).  Mr. 
E.  P.  Wilson,  who  appeared  at  the  same  hearing,  stated  that  the  Com- 
mission was  absolutely  without  power  to  give  any  effective  utterance 
or  to  lay  down  any  effective  rule  (page  48),  and  stated  further  that 
nobody  desired  that  the  Commission  should  be  clothed  with  the  right 
to  make  the  tariffs  for  the  railroads,  and  that  there  was  quite  a  dis- 
tinction between  doing  that  and  allowing  specific  case^$  of  difference  to 
be  investigated  and  a  specific  rate  to  be  fixed  after  such  investigation 
(page  50). 

The  National  Association  of  Freight  Commissioners,  in  their  resolu- 
tions approving  the  Cullom  bill,  laid  before  the  Senate  committee  at 
the  same  time,  recite  that  the  Supreme  Court  has  so  crippled  the 
Commission's  powers  as  to  reduce  it  simply  to  a  body  for  inquiry, 
whose  rulings  and  decisions  are  without  enect  and  unenforcible  (page 
58),  and  in  a  communication  from  the  Quincy  Chamber  of  Commerce 
and  Quincy  Freight  Bureau,  approving  the  Cullom  bill,  it  was  stated 
that  recent  decisions  of  the  courts  have  shorn  the  Commission  of  its 
powers,  and  rendered  its  efforts  and  decisions  null  and  of  no  effect, 
and  that  the  Commission  should  be  clothed  with  power  to  meet  the 
necessities  of  shippers  (page  51^.  Mr.  Edwaixl  P.  Bacon,  who  appeared 
at  the  same  meeting,  referred  to  an  attempt  to  remedy  a  supposed 
discrimination  against  Milwaukee  in  favor  of  Minneapolis,  and  stated 
in  effect  that  the  Commission  had  advised  that  it  would  be  utterly  use- 
less to  carry  the  matter  into  the  courts  (page  6S). 

All  of  these  gentlemen,  therefore — in  fact  all  of  the  persons  who 
have  been  induced  to  express  an  opinion  favorable  to  the  Cullom 
bill — have  evidently  done  so  relying  upon  the  representations  of  the 
Commission,  and  therefore  without  accurate  information  as  to  the 
present  law  and  as  to  the  scope  and  effect  of  the  Cullom  bill.  Such 
indorsements,  procured  by  such  misrepresentations,  are  of  course 
without  force  when  the  real  facts  are  unaerstood. 

IV.  The  most  remarkable  feature  of  the  Commission's  campaign  for 
the  powers  granted  by  the  Cullom  bill  is  that  in  some  way  a  consider- 
able portion  of  the  public  has  been  led  to  believe  that  the  widespread 
rate  cutting  which  is  supposed  to  exist  in  this  country  is  due  tx)  the 
adverse  decisions  of  the  courts,  and  that  the  granting  of  these  powers 
is  necessary  to  stop  such  rebates  and  other  concesalotL^  feorajw  \s»x>J^ 
ratesy  and  will  accomplish  that  result. 
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In  its  twelfth  annual  report  (pp.  5  and  6)  the  Commission  spoke 
in  general  terms  of  the  decisions  or  the  Supreme  Court  construing"  the 
act,  and  then  proceeded  to  say  in  effect  that  these  decisions  had 
defeated  the  purposes  of  the  act,  and  that  the  act  could  not  be  enforced, 
and  that  the  amendments  desired  by  the  Commission  were  ''positively 
essential."    The  Commission  added: 

Meanwhile  the  situation  has  becx)me  intolerable,  both  from  the  standpoint  of  the 
public  and  the  carriers.  Tariffs  are  disr^^rde<i,  discriminations  constantly  occur, 
the  price  at  which  transportation  can  be  obtained  is  fluctuatinj;  and  uncertain. 
Railroad  managers  are  distrustful  of  each  other,  and  shippers  all  the  while  in  doubt 
aa  to  the  rates  secured  by  their  competitors.  The  volume  of  traffic  is  so  unusual  as 
to  frequently  exceed  the  capacity  of  equipment,  yet  the  contest  for  tonnage  seems 
never  relaxed.  Enormous  sums  are  spent  in  purchasing  business,  and  secret  rates 
accorded  far  below  the  standard  of  puolished  charges.  The  general  public  gets  little 
benefit  from  these  reductions,  for  concessions  are  mainly  cronfiiietl  to  the  heavier 
shippers.  All  this  augments  the  advantages  of  large  capital  and  tends  to  the  injury, 
ana  often  to  the  ruin,  of  small  dealers.  These  are  not  only  matters  of  gravest  con- 
sequence to  the  business  welfare  of  the  country,  but  they  concern  in  no  less  degree 
the  higher  interests  of  public  morality. 

The  natural  conclusion  drawn  by  the  public  was  that  the  decisions 
of  the  Supreme  Court  had  brought  about  the  situation  thus  depicted,  and 
that  the  grant  to  the  Commission  of  the  powei*s  it  dasired  would  remedy 
that  situation.  The  fact  is  that  no  decision  of  the  Supreme  Court  has 
had  any  relation  to  the  matter  of  illegal  concessions  from  tariff  rates, 
or  tended  in  any  degree  to  encourage  such  pi'actices;  and  granting  to 
the  Commission  even  the  unlimited  rate-makmg  power  which  it  desires 
will  not  even  tend  toward  the  prevention  or  discouragement  of  such 
illegal  practices.  Nearly  all  the  discontent  with  the  present  law  rests 
solely  on  the  fact  that  rebates  and  other  concessions  from  tariff 
rates  are  not  prevented,  and  that  discontent  has  been  skillfully  niade 
the  basis  of  a  demand  for  the  most  extensive  imaginable  powers  for 
the  Commission  under  the  strange  belief  that  those  powers  will  correct 
such  evils,  when  in  fact  those  powers  have  not  the  remotest  relation  to 
those  evils  and  can  not  have  the  slightest  tendency  to  correct  them. 

Nearly  everj^  argument  for  the  CuUom  bill  is  based  exclusively 
upon  this  false  assumption.  It  is  claimed  that  these  secret  concessions, 
which  the  Cullom  bill  is  to  stop,  build  up  combines  and  trusts  at  the 
expense  of  the  public,  and,  therefore,  that  the  bill  will  be  a  great  anti- 
trust law. 

Mr.  Gallagher,  in  his  statement  to  the  Senate  committee,  stated  in 
effect  that  the  oV)ject  of  the  Cullom  bill  was — 

To  stop  the  payment  of  rebates,  to  stop  underbilling,  to  stop  false  classification,  to 
stop  favoritism  on  lines  of  transportation,  and  to  give  the  small  shipper — the  poor 
man — the  right  he  is  entitleil  to  under  the  Constitution. 

All  the  things  enumerated  by  Mr.  Gallagher  are  just  as  unlawful 
under  the  present  law  as  the}^  would  beif  the  Cullom  bill  were  enacted, 
and  cun  be  prevented  just  as  easily  now  as  they  could  l)e  then.  The 
Commission  might,  in  the  exercise  of  the  power  it  would  have  under 
the  Cullom  bill,  fix  every  interstate  mte  in  the  United  States,  and  still 
there  could  and  would  be  rebates,  underbilling,  false  classification,  and 
favoritism  just  as  much  as  at  present.  There  may  be  serious  evils  of 
this  chanicter — and  a  large  portion  of  the  public  evidently  thinks  so — 
but  that  can  not  afford  the  slightest  pretext  for  conferring  upon  the 
Commission  powers  of  the  most  momentous  character,  which  can  not 
possibl}'  tena  to  correct  those  evils. 

It  is  possible  that  two  of  the  incidental  amendments  embraced  in 
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the  Cullom  bill  will  facilitate  convictions  for  violations  of  the  law  in 
making  such  concessions  and  favors.  These  are  the  provision  in  sec- 
tion 4,  amending  section  10  of  the  present  law,  which  authorizes  a 
conviction  simply  by  establishing  the  giving  of  a  different  rate  from 
the  published  rate  without  requiring  also  proof  that  somebody  was  at 
the  same  time  actually  charged  the  public  rate,  and  the  provision  in 
section  10  proposing  to  amend  section  20  of  the  act,  giving  the  Com- 
mission access  to  all  the  accounts  of  the  carriers  and  authorizing  the 
emj)loyment  of  special  examiners  to  inspect  those  accounts.  I  am  not 
advised  that  a  single  carrier  in  the  United  States  is  opposed  to  the 
adoption  of  these  two  amendments,  and  I  know  that  the  adoption  not 
only  of  those  amendments,  but  of  any  others  that  may  be  suggested 
which  reasonably  tend  to  the  prevention  of  any  and  all  departures 
from  tariff  rates,  will  be  eminently  satisfactory  to  the  Louisville  and 
Nashville  Railroad  Company. 

But  other  provisions  of  the  Cullom  bill  tend  directly  to  encourage 
secret  concessions  from  published  rates.  It  repeals  the  provision  of 
the  present  act  that  rates  may  be  increased  on  ten  days'  notice  and 
reduced  on  three  days'  notice,  and  prohibits  any  change  in  rates  except 
upon  sixty  days'  notice,  authorizing  the  Commission,  however,  to  allow 
changes  upon  less  notice  in  particular  instances  or  by  general  orders 
applicable  to  special  conditions  and  species  of  traffic.  If  this  altera- 
tion be  made,  reductions  in  rates,  which  may  be  imperatively  demanded 
by  commercial  necessities,  and  which  can  now  be  made  on  three  days' 
notice,  will  either  have  to  be  held  in  abeyance  for  two  months,  when 
perhaps  the  conditions  requiring  them  will  have  disappeared,  or  a 
special  dispensation  will  have  to  be  obtained  from  the  Commission, 
which  will  necessarily  involve  substantial  delay,  or  a  secret  reduction 
will  have  to  be  made  from  the  published  rates.  There  seems  abso- 
lutely no  excuse  for  thus  hampering  legitimate  reductions  in  rates, 
whicn  sometimes  have  to  be  made  on  very  short  notice  if  they  are  to 
be  available  at  all,  and  thus  directly  increasing  the  motives  to  violate 
the  law. 

Section  10  of  the  present  act  prohibits  shippers  obtaining  unlawful 
concessions,  false  billing,  or  otner  fraudulent  devices,  ana  also  pro- 
hibits their  inducing  or  aiding  or  abetting  a  carrier  to  give  them  such 
concessions,  and  makes  them  liable  in  damages,  severally  or  jointly, 
with  the  carrier  to  any  party  discriminated  against.  Section  4  of  the 
Cullom  bill  repeals  all  tnese  provisions  except  the  single  one  of  pro- 
hibiting the  shippers  obtaining  unlawful  concessions  by  false  billing 
or  other  fraudulent  acts;  so  that  the  trusts,  combinations,  and  other 
favored  persons  who  are  now  supposed  to  obtain  concessions,  and  who 
can  be  punished  therefor  under  the  present  act,  would  be  without  fear 
of  any  punishment  under  the  Cullom  bill,  no  matter  how  many  rebates 
or  other  concessions  they  might  induce  and  obtain,  provided  they  did 
not  do  so  by  means  of  false  billing  and  similar  practices.  Thus  the 
very  parties  really  responsible  for  these  unlawful  practices,  and  who 
profit  by  them,  will  be  encouraged  by  this  additional  immunity  to  try 
more  than  ever  to  coerce  such  concessions  from  the  carriers. 

But  these  points  are  matters  of  detail  with  which  the  Commission  is 
not  seriously  concerned.     What  it  wants  and  urgently  demands  is  the 

Kower  to  make  rates.  That  is  t!ie  sole  pui*pose  for  which  the  Cullom 
ill  is  being  pushed  by  the  Commission,  and  that  will  not  have  the 
remotest  tendency  to  remedy  any  part  of  the  very  sarious  evils  sup- 
posed by  many  to  exist  to-day. 
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It  may  of  coarse  be  said  that  there  are  unjust  discriminations 
between  different  localities  and  different  classes  of  traffic  which  could 
be  corrected  under  the  Cullom  bill.  All  such  discriminations  are 
undue,  preferences  and  direct  violations  of  section  3  of  the  present  act, 
and  can  be  prevented,  as  already  pointed  out,  although  tne  Commis- 
sion, apparently  from  fear  that  such  action  might  prejudice  its  obtain- 
ing the  additional  powers  its  members  desire,  has  very  carefully 
refrained  from  giving  the.  public  a  correct  idea  of  the  powers  which  it 
could  undoubtedly  exercise  under  the  present  law  to  prevent  unrea- 
sonable rates  and  unjust  discriminations,  and,  on  the  contrar3%  has 
assured  the  public  that  the  railroads  are  absolutely  without  any  control 
in  these  respects. 

We  have,  therefore,  the  very  curious  spectacle  of  a  number  of  people 
indorsing  the  Commission's  demands  lor  the  most  extensive  rate- 
making  power  imaginable  when  those  indorsements  are  based  upon  a 
misunderstanding  of  the  present  law  and  a  misapprehension  of  the 
extent  of  the  rate-making  power  demanded,  and  a  mistaken  idea  that 
it  will  in  some  way  correct  the  evils  now  supposed  to  exist,  and  which 
these  persons  have  been  assured  can  not  possibly  be  corrected  under 
the  present  law,  when  in  fact  that  power  can  not  possibly  reach  the 
principal  evil — unlawful  departures  from  tariff  rates— and  the  evil  of 
inequality  or  unreasonableness  of  tariff  rates  is  susceptible  of  effective 
regulation  under  the  present  law. 

V.  The  proposition  to  revolutionize  judicial  procedure  under  the 
act  by  making  the  decrees  of  the  Commission  self-executing  also 
deserves  consideration. 

The  present  procedure  is  outlined  above  in  Section  I.  The  Cullom 
bill  proposes  tnat  the  Commission's  decrees,  prescribing  the  precise 
things  which  the  carrier  shall  do  for  the  future,  shall  take  effect  and 
become  perpetually  binding  upon  the  carrier  unless  within  thirty  davs 
the  carrier  prosecutes  an  appeal  to  the  circuit  court,  and  even  then  the 
decree  can  not  be  superseded  or  suspended  (except  for  an  additional 
thirty  days)  pending  tne  review  by  the  courts,  unless  it  plainly  appears 
on  an  inspection  of  the  record  that  the  decree  is  unlawful  or  unreason- 
able. This  would  radically  increase  the  Commission's  powers  and  give 
it  in  effect  the  powers  of  an  inferior  court,  althougn  Commissioner 
Clements,  in  his  statement  before  the  committee,  stated  that  the  section 
making  this  provision  conferred  no  new  power  on  the  Commission,  but 
simply  amended  the  procedure  in  the  courts  (p.  22). 

Tne  select  committee  of  the  Senate,  above  referred  to,  on  page  214 
of  its  report  said: 

Unle«8  the  Commission  itself  be  constituted  a  court,  which  the  committee  does  not 
consider  expedient,  the  final  determination  of  all  contested  proceedings  instituted 
under  any  laws  that  may  be  passed  by  Congress  must  rest  with  the  courts  of  the 
United  States. 

Under  the  Cullom  bill  the  order  will  be  just  as  final  as  the  order  of 
any  other  inferior  court.  There  will  be  a  right  of  appeal,  as  there  is 
from  the  judgments  of  other  inferior  courts,  the  right  to  supersede 
the  judgment  of  the  Commission  being,  however,  seriously  restricted. 

No  reason  for  making  this  radical  change,  which  is  of  such  doubtful 
constitutionality,  exists. 

About  the  onlv  argument  advanced  in  favor  of  it  is  the  delay  which 
has  been  heretofore  experienced  in  enforcing  the  orders  of  the  Com- 
mission, but  there  is  no  reason  to  believe  that  the  same  causes  of  delay 
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will  arise  in  the  future.  Up  to  the  present  time  the  judicial  procedure 
under  the  act  has  not  had  a  fair  trial. 

It  has  been  invoked  largely  in  cases  where  the  Commission  has 
assumed  to  adopt  very  narrow  and  unreasonable  views  as  to  the  duties 
of  carriers  and  very  latitudinous  and  unreasonable  views  as  to  its  own 
authority  under  the  act.  Judicial  construction  of  the  disputed  points, 
which  were  of  the  most  vital  character,  was  necessary,  and  it  took  time 
to  get  final  determinations  b}'^  the  court  of  last  resort.  Because,  under 
these  circumstances,  delay  has  resulted  from  the  Commission's  pro- 
ceeding upon  extravagant  theories  as  to  its  power,  which  theories  the 
courts  nave  at  last  disapproved,  is  no  reason  whatever  for  giving  the 
Commission  vastly  greater  power  by  permitting  it  to  issue  decrees 
which  shall  take  effect  without  any  resort  to  the  courts  at  all,  and 
which  shall  even  go  into  effect  notwithstanding  an  appeal  by  the  carriers 
to  the  courts,  except  in  extraordinary  cases.  When  the  Commission 
confines  itselif  to  making  lawful  orders  and  ceases  the  assumption  of 
powers  which  have  never  been  conferred  upon  it,  there  will  l>e  much 
less  occasion  for  contesting  the  Commission's  orders,  and  much  less 
delay  when  contests  are  made. 

Another  very  important  reason  why  the  Commission's  decrees  should 
not  take  effect  in  advance  of  any  judicial  determination  that  they  are 
proper  is  that  in  the  event  they  are  ultimately  found  to  be  improper 
the  carrier  will  be  utterly  witnout  any  relief,  whereas,  of  course,  the 
shipper  will  have  his  remedy  if  the  Commission's  order  be  upheld.  It 
is  true  the  lattei  remedy  may  not  be  perfect,  because  the  person  who 
would  recover  back  a  portion  of  the  rate  might  not  in  some  instances 
be  the  one  who  had  paid  the  rate  in  the  first  instance,  but  it  is  better 
to  adopt  a  course  where  a  wrong  ma}'^  be  at  least  partially  remedied 
than  to  adopt  one  where  it  will  be  utterly  without  remedy. 

Moreover,  interests  are  involved  mucli  more  extensive  than  those  of 
the  particular  shippers  directly  involved.  There  is  a  universal  inter- 
dependence of  i-ates  in  this  country,  a  change  of  one  rate  involving  or 
affecting  rates  on  other  commodities  and  other  sections  of  the  country, 
and  it  is  of  the  very  highest  importance  that  the  established  order  of 
things  should  be  preserved  until  it  is  found  to  be  wrong  by  a  tribunal 
of  a  judicial  character. 

Although  the  Commission  has  judicial  functions  of  the  very 
highest  importance,  it  is  not  only  not  a  court,  but  it  has  so  many 
incompatible  functions  to  perform  that  it  can  not  be  a  judicial  or  an 
impartial  tribunal.  The  Commission  has  extensive  administrative 
supervision  over  many  details  of  interstate  transportation.     It  has  the 

I)ower,  and  it  is  its  duty,  to  inquire  into  violations  of  the  act  to  regu- 
ate  commerce,  and  for  that  purpose  to  bring  before  it  witnesses  and 
books  and  papers.  It  can  then  call  on  the  United  States  district  attor- 
ney to  prosecute  such  carriers,  or  their  agents,  as  it  may  find  violating 
the  law.  It  may  then,  relative  to  the  same  subject-matter,  institute 
a  complaint  on  its  own  motion  before  itself  and  proceed  to  hear 
and  determine  that  complaint,  conducting  the  case  on  its  on  behalf 
before  itself.  Thus  it  is  supervisor,  detective,  prosecutor,  plaintiff, 
attorney,  and  court.  No  tnbunal  charged  with  such  functions  can 
have  the  attributes  which  ought  to  chai^acterize  a  judicial  tribunal. 
In  additio»i  to  these  varying  functions,  which  are  conferred  upon  it  by 
law,  its  members  have  for  some  time  assumed  in  a  more  or  less  active 
capacity  the  business  of  promoting  legislation  which  would  give  the 
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Commission  greater  powers,  and  the  Commission  has  recently  been 
extremely  active  in  this  work  in  its  official  capacity,  and  actively  solic- 
iting support  for  the  amendments  it  desires.  At  this  time  it  seems 
that  Mr.  Frank  Barry  and  Mr.  Augustine  Gallagher,  and  perhaps 
others,  >Yho  are  the  representatives  of  important  milling  interests  m 
whose  behalf  the  Conimi.-^sion  recently  rendered  a  favorable  decision 
of  far-reaching  importance,  are  now  most  actively  cooperating  with 
the  Commission  in  trying  to  secure  for  the  Commission  the  additional 
powers  which  it  has  been  trying  so  long  to  obtain. 

Under  these  circumstances  it  is  most  earnestly  submitted  that  the 
Commission  ought  not  to  be  given  the  |X)wer  to  render  decrees  which 
may  become  effective  without  any  resort  to  any  court  for  a  judicial 
determination  as  to  their  propriety.  To  give  such  power  would  be  to 
revei*8e  entirely  the  principles  of  the  act  to  regulate  commerce,  not 
only  without  reason,  but  in  the  face  of  the  strongest  reasons  why  it 
should  not  be  done. 

By  way  of  recapitulation  it  may  be  said: 

First.  The  claim  that  the  Commission  and  courts  have  no  power  over 
rates  at  present,  and  that  the  milroads  may  fix  them  free  of  control, 
is  untrue.  On  the  contrary,  the  continuance  of  a  rate  which  is 
unreasonably  high  or  unjustly  discriminatory  can  undoubtedly  be  pre- 
vented by  the  Commission  and  the  courts  under  the  act  as  it  stands. 

Second.  The  claim  that  the  Cullom  bill  confers  only  the  powers 
which  Congress  intended  at  the  outset  to  give  the  Commission  and  con- 
fers no  rate-making  power  is  untrue.  On  the  contrary,  the  change  in 
the  long  and  short  haul  section  and  the  sweeping  power  to  apply  all 
over  the  United  States  a  classification  made  by  the  Commission  cxjnf  er 
two  distinct  rate-making  powers  of  the  most  far-reaching  character, 
which  are  wnthout  even  the  semblance  of  judicial  restraint.  In  addi- 
tion the  bill  confers  a  direct  and  general  i-ate-making  power  to  fix  all 
rates  which  fully  equals  that  of  the  strongest  State  commissions.  The 
Congressional  records  show  that  C/ongress,  after  prolonged  investiga- 
tion and  mature conjfideration,  reached  the  conclusion  that  the  extent  of 
the  country  and  the  vast  variety  of  conflicting  interests  made  it  unwise 
and  impracticable  for  rate-making  powers  to  be  given  the  Commission, 
and  that  Congress  never  intended  to  give  it  any  rate-making  powers 
at  all. 

Third.  The  Commission  has  actively  put  before  the  public  in  many 
forms  the  claims  referred  to  in  paragraphs  1  and  2,  and  which  have 
been  shown  to  be  untrue.  The  present  Cullom  bill  was  prepared  by 
its  direction,  and  it  has  solicited  support  for  it  in  its  official  capacity, 
renewing  the  incorrect  representations  theretofore  made  by  it,  and 
whatever  support  has  been  obtained  for  the  measure  has  been  based 
upon  this  misinformation. 

Fourth.  Nearly  all  the  support  which  has  been  developed  in  favor 
of  the  powers  desired  by  the  Commission  is  based  exclusively  upon  the 
radically  false  assumption  that  the  exercise  of  those  powers  will  stop 
illegal  departures  from  tarifl'  rates  for  the  benefit  of  favored  enterprises, 
when  in  fact  those  powers  have  absolutely  no  relation  to  such  violations 
of  the  law  and  can  not  possibly  be  so  exercised  as  to  prevent  or  affect 
them. 

Fifth.  The  purpose  to  make  the  Commission's  decrees  self -executing 
is  likewise  a  radical  departure  from  the  whole  scheme  of  the  original 
act,  of  very  doubtful  constitutionality,  and  entirely  without  reason  to 
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support  it,  and  the  incompatible  character  of  the  various  duties  of  the 
Commission  and  the  other  functions  which,  though  not  duties,  it  has 
actively  assumed  to  exercise,  suc^h  as  soliciting  support  for  legislation 
in  its  favor,  deprive  the  Commission  of  a  judicial  or  impartial  attitude 
and  render  it  extremely  inexpedient  to  permit  its  decrees  to  go  into 
effect  before  they  are  passed  upon  by  some  really  judicial  tribunal. 

In  geneml  it  may  be  said  that  the  Commission  is  actively  seeking 
to  promote  legislation  which  would  confer  upon  it  virtually  unlimited 
late-making  powers;  powers  which  it  is  utterly  impossible  for  a  single 
commission  to  exercise  intelligently  in  a  country  so  large  as  this,  and 
which  at  the  same  time  would  make  it  not  only  the  traffic  manager  for 
each  of  the  railroads  of  the  country,  but  also  the  apportioner  of  com- 
mercial and  industrial  prosperity  among  all  the  localities  of  the  coun- 
try. The  Commission  s  course  in  the  past  indicates  that  with  its  pecul- 
iar ideas  of  giving  each  place  the  benefit  of  its  own  natural  advantages 
it  would  disregard  the  rights  of  localities  which  by  exceptional  enter- 
prise have  overcome  natural  disadvantages,  and  would  directly  encour- 
age the  centralization  of  industries  at  a  few  points  which  the 
(Commission  might  regard  as  the  points  having  the  greatest  natural 
advantages. 

There  is  not  sufficient  space  in  the  present  article  to  do  more  than 
refer  to  this  dangerous  feature  of  the  Commission's  demands.  But 
that  they  are  of  the  most  dangerous  and  far-reaching  character  is 
apparent,  and  these  demands  are  being  pushed  by  the  Commission, 
composed  of  ambitious  gentlemen  who  have  set  their  hearts  on  secur- 
ing rate-making  powers  of  the  most  extensive  character,  and  who,  to 
accomplish  their  purpose,  have  systematically,  both  individually  and 
as  a  Commission,  created  erroneous  impressions  as  to  the  existing 
situation  and  the  character  of  their  demands,  and  as  to  the  evils  which 
the  granting  of  those  demands  would  remedy.  When  these  misrepre- 
sentations have  been  corrected,  the  whole  foundation  upon  which  the 
indorsements  of  the  Commission's  demands  have  been  placed  will  be 
swept  awav. 

Respectfully  submitted. 

Walker  D.  Hines, 
Assistant  Chwf  Attorney^ 
Louis7>iUe  and  Nashvilh  Rati  road  Compamy. 


Louisville  and  Nashville  Railroad  Company, 

Office  of  Assistant  Chief  Attorney, 

L<misvilh\,  Ky. ,  Ajmil  28^  1900, 
Hon.  Shelby  M.  Cullom, 

Chairman  Scmate  Committee  07i  Interstate  Connmerce^- 

Washington^  D,  C, 

Dear  Sir:  I  have  only  succeeded  in  seeing  to-day  a  copy  of  the 
hearing  of  the  13th  instant  before  your  committee,  and  or  reading 
what  Mr.  Prouty  had  to  say  on  belialf  of  the  Interstate  Commerce 
Commission's  demands.  While  not  desiring  to  repeat  my  former  dis- 
cussion of  this  matter,  I  wish  to  respond  as  briefly  as  possible  to  some 
of  Mr.  Prouty's  remarks. 

Practically  all  the  support  which  has  been  secured  for  the  pending 
bill  has  been  based  on  the  assumption  that  the  existing  law  has  been 
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80  construed  by  the  courts  as  to  deprive  the  Commission  of  the 
power  to  prevent  rebates  and  other  forms  of  favoritism  resulting 
from  secret  concessions  from  tariff  rates,  and  that  this  bill  restores  to 
the  Commission  the  reauisite  power  to  prevent  that  evil.  The  oppo- 
nents of  the  bill  have  denied  that  any  of  the  decisions  of  the  courts 
have  in  any  i^  ise  impaired  the  Commission's  ability  to  prevent  this 
evil,  and  have  denied  that  this  bill  relates  to  that  subject  at  all,  except 
in  incidental  details  to  which  the  railroads  have  no  objection,  and 
have  jisserted  that  the  rate-making  power  to  which  the  bill  is  princi- 
pally devoted  will  have  no  tendency  whatever  to  correct  this  evil. 
This,  then,  is  the  issue  of  first  importance.  Mr.  Prouty  seems  to 
recognize  it,  and  states  in  effect  that  unless  he  can  show  that  the  rate- 
making  power  conferred  by  the  bill  will  enable  the  Commission  to 
materiallv  stop  this  evil,  he  will  not  ask  the  committee  to  favor  the 
bill. 

Departures  from  tariff  rates  have  alwavs  been  the  greatest  evils  of 
the  traffic  situation.  They  were  undoubtedly  one  of  the  principal 
inducements  to  the  passage  of  the  interstate  commerce  act.     They  are 

!>rohibited  in  the  most  explicit  terms  and  under  very  heavy  penalties. 
^y  section  12  of  the  act  it  is  the  duty  of  the  Commission  to  keep  itself 
informed  as  to  the  manner  and  method  in  which  the  business  of  all 
carriers  subject  to  the  act  is  conducted.  To  that  end  it  is  given  prac- 
tically unlimited  powers  of  investigation.  It  is  required  to  execute 
and  enforce  the  act,  and  it  is  made  the  dutj  of  any  district  attorney  of 
the  United  States,  to  whom  the  Commission  may  apply,  to  institute 
and  prosecute  under  the  direction  of  the  Attorney-General  all  necessary 
proceedings  for  the  enforcement  of  the  act  and  for  the  punishment  of 
all  violations  thereof.  The  correct  conclusion  would  tnerefore  seem 
to  be  that  it  is  one  of  the  main  functions  of  the  Commission  to  inquire 
into  this  very  evil  of  rate  cutting  and  to  see  that  every  violation  of  the 
law  in  this  respect  is  prosecuted.  This  view,  however,  is  distasteful 
to  the  Commission.  According  to  Mr.  Prouty,  the  Commission's  idea 
seems  to  be  that  if  in  the  general  administration  of  the  act  it  happens 
to  hear  of  any  departure  from  tariff  rates  it  *'^  may"  call  the  Attorney- 
GencraFs  attention  to  the  fact,  but  that  the  Commission  itself  has 
nothing  to  do  with  the  prosecution,  and  the  Commission  evidently 
deprecates  the  idea  that  it  should  be  regarded  as  a  detective. 

As  a  result  of  these  views,  the  Commission's  efforts  to  enforce  the 
most  important  and  salutary  provisions  of  the  law  seem  to  have  been 
hardly  more  than  nominal.  Besides  employing  one  man,  who  has 
acted  'Mn  a  measure"  in  the  capacity  of  a  detective  of  such  violations 
of  the  law,  the  only  other  efforts  Mr.  Prouty  speaks  of  are  a  three 
days'  sessioa  of  the  Commission  at  Chicago,  a  two  days'  session  at 
Portland,  Oreg.,  and  a  session  at  Minneapolis,  duration  not  given,  at 
which  the  Commission  inquired  if  anybody  had  violated  the  law. 
These  efforts  seem  to  have  satisfied  the  Commission  that  it  is  impossi- 
ble to  stop  the  payment  of  rebates  by  the  imposition  of  fines  and  pen- 
alties, ana  apparently  the  Commission  has  rested  from  its  labors  in 
that  direction. 

Mr.  Prouty  says  this  bill  will  improve  the  situation  in  two  ways. 
First,  by  giving  the  Commission  power  to  prescribe  the  form  in  which 
railway  accounts  shall  be  kept  and  to  examine  the  books  of  railways 
by  special  agents.  It  is  admitted  that  this  power  might  tend  toward 
improvement,  and  the  railways  are  perfectly  willing  that  the  power 
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should  be  granted.  Since,  however,  the  Commission  does  not  regard 
itself  as  especially  charged  with  the  duty  to  detect  or  prosecute  any 
such  violations  of  the  law,  has  made  such  small  efforts  m  that  direc- 
tion, and  does  not  seem  to  enjoy  that  sort  of  work,  it  would  be  rash 
to  hope  for  any  effective  work  in  this  direction  in  the  future  simply 
as  the  result  of  a  very  slight  enlargement — hardly  more  than  nomi- 
nal— in  the  Commission's  powers  of  investigation.  Mr.  Proutysays 
he  has  very  little  confidence  in  prosecutions  being  facilitated  by  the 
removal  of  the  imprisonment  feature.  His  conclusion  evidently  is 
that  the  railroads  will  continue  to  try  to  conceal  their  violations  of  the 
law,  and  that  shippers  will  still  be  unwilling  to  give  information,  and 
that  the  discovery  of  the  facts  will  be  about  as  difficult  in  the  future 
as  it  has  been  in  the  past.  Of  course,  after  all,  it  is  exclusively  a  ques- 
tion of  getting  at  the  facts.  If  the  facts  can  be  obtained,  the  penalties 
can  be  enforced,  and  if  the  penalties  are  enforced  rate  cutting  will  be 
stopped. 

Mr.  Prouty  seems  to  stake  his  right  to  ask  the  committee  to  approve 
his  bill  entirely  on  another  reason.  He  says  there  is  nothing  that  will 
stop  the  payment  of  rebates  as  a  general  proposition  '*  except  the  power 
on  the  part  of  this  Commission,  or  somebody  else,  when  satisfied  that 
one  man  has  a  preferential  rate,  to  compel  the  carrier  to  give  every- 
body else  the  same  rate,"  and  he  says  that  with  the  rate-making  power 
the  Commission  can  and  will  do  this,  and  will  apply  the  same  low  rate  to 
all  intermediate  territory.  This  sounds  very  simple  and  conclusive.  A 
reduction  of  a  million  dollars  in  the  carrier's  revenue  by  making  it  give 
everybody  the  preferential  rate  it  gKes  to  one  man  by  way  of  rebate 
will,  of  course,  be  a  more  terrible  remed}^  than  several  fines  of  merely 
a  few  thousand  dollars  each,  and  no  doubt  if  the  tribunal  charged  with 
requisite  power  should,  ''when  satisfied  that  one  man  has  a  preferen- 
tial rate,'  impose  this  penalty  of  such  a  loss  of  revenue  it  would  stop 
rate  cutting  in  a  huriy;  but  Mr.  Prouty  forgets  to  tell  the  committee 
how  the  Commission  is  to  be  "satisfiea"  that  the  one  man  is  getting 
the  preferential  rate  and  what  preferential  rate  he  is  getting.  Due 
process  of  law  is  the  fundamental  principle  of  our  Government.  Leg- 
islative bodies  are  not  in  the  habit  of  providing  that  persons  or  coipo- 
rations  shall  be  deprived  of  their  property  merely  because  some  tri- 
bunal is  "satisfied"  that  that  person  or  corporation  has  done  something 
wrong  unless  that  "satisfaction"  is  arrived  at  upon  legal  evidence  and 
in  a  judicial  manner.  No  one  will  dispute  that  the  penalty  which  Mr. 
Prouty  proposes  to  inflict  upon  the  carriers  of  the  countiy  will  be 
much  more  formidable  than  the  penalties  of  the  present  law  or  the 
penalties  of  the  pending  bill.  Does  Mr.  Prouty,  therefore,  expect 
that  railroads,  which  he  says  now  withhold  all  infoimation,  will,  for 
the  purpose  of  subjecting  themselves  to  infinitely  increased  penalties, 
cheerfully  tell  him  about  their  misdeeds,  or  that  shippers,  who  are 
unwilling  to  be  responsible  for  subjecting  the  carriers  to  present  pen- 
alties, wfll  rush  to  him  to  give  evidence  which  will  result  in  far  heavier 
penalties?    Obviously  Mr.  Prouty  has  no  such  anticipation. 

His  idea  is,  although  at  present  his  Commission  can  get  no  evidence 
upon  which  to  base  a  prosecution  so  as  to  take  even  a  $5,000  penalty 
from  a  carrier  for  violation  of  the  law,  that  in  an  indirect  way,  under 
the  pending  bill,  his  Commission,  which  is  not  a  judicial  tribunal  at  alU 
is  going  to  be  able  to  impose  vastly  greater  penalties  without  legal 
evidence.     Perhaps  the  Commission  will  see  in  a  newspaper  that  somQ 
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traffic  is  moving  at  less  than  tariff  rates..  The  Commission  will  inves- 
tigate,  and,  unless  it  is  more  eflBcient  than  it  has  been  in  the  past,  will  dis- 
close absolutely  no  evidence  tosustain  that  allegation.  Nevertheless,  the 
Commission  will  still  be ' '  satisfied  "  that  the  report  is  correct,  and,  there- 
fore, without  any  of  the  forms  of  law  and  without  the  shadow  of  legal 
evidence,  it  will  impose  upon  the  carrier  a  vastly  greater  penaltv  than 
Congress  ever  authorized  even  the  courts  to  enforce  after  the  clearest 
proof  of  violation  of  the  law.  Mr.  Prouty's  argument  can  amount  to 
nothing  else,  and  it  throws  a  startling  and  unexpected  light  on  the 
purposes  of  the  Commission.  Mr.  Prouty  does  not  work  out  this  con- 
clusion to  its  logical  results,  so  we  are  left  in  doubt  as  to  what  the 
Commission  would  do  under  all  circumstances.  Suppose  the  Com- 
mission is  "satisfied"  that  there  is  rate  cutting  on  grain  between 
Chicago  and  New  York.  It  will  straightway  inflict  an  enormous 
penalty  on  all  carriers  doing  business  between  Chicago  and  New  York, 
whether  they  all  engaged  in  rate  cutting  or  not,  by  enforcing  an  open 
rate  on  grain,  not  only  from  Chicago,  but  from  every  intermediate 
point  to  New  York,  substantiaUy  lower  than  the  existing  rate,  against 
which,  in  itself,  there  is  no  complaint.  Whether  the  Commission  will 
confine  itself  to  reducing  the  rate  on  grain,  thereby  disturbing  the 
due  relation  between  grain  and  every  other  description  of  traffic,  or 
will  bring  about  harmony  by  inflicting  corresponding  reductions  on 
everything  else  is  not  explained.  But,  in  any  event,  the  punishment 
can  not  be  confined  to  the  Chicago- New  York  carriers  at  fault,  or 
even  to  those  law-abiding  carriers,  if  any,  so  unfortunate  as  to  do 
business  between  the  same  poirils.  If  carriers  carrying  grain  to 
other  markets  keep  up  their  rates,  markets  on  their  lines  will  be  very 
seriously  prejudiced  to  the  advantage  of  New  York,  and  so  will  all 
intermediate  points  be  prejudiced  to  the  advantage  of  (joints  between 
Chicago  and  New  York,  all  of  which  will  be  rejoicing  in  the  benefits 
flowing  from  a  violation  of  the  law.  On  the  other  hand,  if  these  lines 
to  other  points,  in  order  to  retain  a  share  of  the  business,  meet  the 
reduction  which  the  Commission  has  decreed  as  the  penalty  for  rate 
cutting  between  Chicago  and  New  York,  then  perfectly  innocent  car- 
riers in  nowise  participating  in  the  illegal  rates  complained  of  will  be 
made  to  suflfer  tne  most  stupendous  losses. 

Instead  of  Congress  adopting  at  the  outset  a  measure  giving  the 
Commission  the  right  to  inflict  widespread  ruin  upon  the  carriers  when- 
ever it  iii  "satisfied"  that  one  of  them  is  violating  the  law,  it  will  be 
equally  as  much  in  accord  with  the  spirit  of  the  Constitution  for 
Congress  at  least  by  way  of  experiment  to  provide  that  the  Commis- 
sion may  make  any  given  carrier  pay  $1,000  or  $5,000,  or  any  other  fixed 
sum,  for  every  time  the  Commission  is  "satisfied"  that  that  carrier  has 
given  a  rebate,  and  will  be  infinitely  more  just  to  innocent  carriers  and 
less  disastrous  to  persons  who  have  invested  their  means  in  railroad 
properties. 

Mr.  Prouty's  patent  for  stopping  rebates  will  surely  not  conMnend 
itself  to  the  committee. 

On  the  other  branch  of  this  general  subject,  i.e.,  the  prevention  of  tariff 
rates  unreasonably  high  or  unjustly  preferential,  Mr.  Prouty's  state- 
ments seem  to  be  a  reiteration  of  what  he  has  heretofore  said  on  that 
subject.  It  is  interesting  to  note,  however,  that  Mr.  Prouty,  on  behalf 
of  the  Commission,  practically  repudiates  the  amendment  to  the  fourth 
section,  and  says  it  is  of  doubtful  expediency  to  attempt  to  modify  the 
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existing  fourth  section.  No  one  will  deny  that  that  amendment  in- 
volves the  most  far-reaching  consequences.  Yet,  although  the  Com- 
mission did  not  approve  it,  it  has  earnestly  solicited  shippers  all  over 
the  country  to  support  the  bill  embracing  that  amendment. 

In  my  argument  before  the  committee  1  stated  that  the  power  of  the 
CommissioiT  and  the  courts  to  prevent  railroads  from  charging  unrea- 
sonably high  rates  was  precisely  the  same  as  the  power  exercised  by 
the  courts  to  prevent  State  railroad  commissions  from  enforcing 
unreasonablv  low  rates.  With  that  wonderful  adroitness  as  an  advo- 
cate which  Mr.  Proutv's  service  as  an  Interstate  Commerce  Commis- 
sioner seems  to  have  aeveloped,  he  tries  to  create  the  impression  that 
the  cases  are  not  parallel  because,  pending  litigation,  a  State  commis- 
sion can  not  enforce  its  unreasonably  low  rate,  while  the  railroad  can 
enforce  its  unreasonably  high  rate.  He  implies  that  in  the  Reagan 
case  the  mlroads  were  not  compelled  for  one  moment  to  put  in  the 
obnoxious  rates.  The  fact  is  that  those  rates  were  actually  put  into 
effect  and  remained  in  effect  for  four  months  after  the  railways  had 
brought  suit  to  enjoin  this  further  continuance,  and  their  further  con- 
tinuance was  only  enjoined  after  the  court  had  become  satisfied  that 
they  were  unreasonably  low  and  should  be  enjoined.  The  further 
continuance  of  an  unreasonably  high  rate  can,  in  precisely  the  same 
way,  be  enjoined  at  the  very  same  stage  of  the  proceedings,  i.  e.,  just 
as  soon  as  the  court  becomes  satisfied  that  it  is  unreasonably  high  and 
should  be  enjoined.  If  the  circuit  court  decrees  the  immediate  enforce- 
ment of  the  order  of  the  Commission,  the  carrier  can  not  supersede 
that  decree  by  an  appeal.  Mr.  Prouty's  statement,  therefore,  that 
under  the  present  law  in  no  way  can  a  railroad  be  forced  to  put  in  a 
rate  which  is  unreasonably  low,  and  in  no  way  can  it  be  forcea  to  take 
out  a  rate  which  is  unreasonably  high,  is  equally  and  wholly  incorrect 
on  both  propositions. 

Mr.  Prouty  insists  that,  even  if  the  continuance  of  the  unlawful  rate 
adjustment  be  enjoined,  this  will  afford  no  relief,  because  the  carrier 
will  make  no  substantial  change  in  its  rates.  In  this  Mr.  Prouty  is 
simply  theorizing,  and  theoretically  at  least  he  seems  to  condemn  theo- 
rizing. The  interstate-commerce  act  provides  a  certain  procedure  for 
correcting  evils.  Until  very  recently  the  Commission  has  never  acted 
in  accordance  with  that  procedure.  Recently  it  has,  in  a  few  cases, 
confined  itself  strictly  to  making  the  orders  which  the  act  authorizes 
it  to  make,  but  in  only  one  of  those  cases  has  the  circuit  court  found 
the  Commission's  order  to  be  correct,  and  in  that  case  the  court  saw 
proper  to  suspend  the  operation  of  its  decree  pending  appeal.  A  case, 
therefore,  has  never  yet  been  presented  to  test  the  practical  efficacy 
of  the  preventive  power  which  tne  Commission,  in  connection  with  the 
courts,  can  exercise  under  the  present  law,  and  yet,  simply  on  the  theory 
that  such  power  when  carried  into  effect  will  not  be  of  substantial  value, 
the  Commission  asks  Congress  to  give  it  powers  which  are  virtually 
unlimited.  We  earnestly  submit  that  (Congress  ought  to  do  no  such 
thing  until  the  powers  which  the  Commission  undoubtedly  has  shall  have 
been  fairly  tested.  The  fact  that  thirteen  yeara  have  elapsed  with- 
out an  adequate  test  of  those  powers  is  not  due  to  any  fault  of  the 
actor  of  the  carriers,  but  it  is  due  to  the  fact  that  the  Commission  has 
made  the  most  egregious  mistakes  as  to  the  extent  of  its  powers,  and 
has  systematically  continued  to  attempt  to  exercise  an  authority  which 
it  did  not  possess.  As  heretofore  suggested,  the  Commission  seems  to 
be  in  a  great  hurry  to  get  the.  new  powers  which  it  ^wvta»  i«t^  l^^^x.  "^^sisaX. 
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delay  may  develop  that  the  powers  it  already  possesses  afford  substan- 
tial protection  to  the  public.  That  the  existing  powers,  when  prop- 
erly exercised,  will  afford  ample  protection  against  unlawful  tariff 
rates  seems  clear.  Congress  evidently  thought  so  when  it  passed  the 
present  act,  and  nothing  has  since  occurred  to  disprove  it.  The  Com- 
mission's course  has  been  such  as  to  afford  no  test  at  all. 

Mr.  Proutv  insists  that  under  this  bill  the  effect  of  every  order  can 
be  suspended  while  proceedings  in  review  are  going  forward,  and  he 
implies  that  no  change  can  be  made  until  the  Commission  and  the 
Supreme  Court  find  that  the  rate  is  wrong.  The  fact  is  that  no  order 
can  be  suspended  pending  review,  unless  it  plainly  appear  to  the 
circuit  court  from  an  inspection  of  the  record  that  the  order  is 
unreasonable  and  illegal,  so  that  there  is  no  chance  of  getting  any  sus- 
pension at  all  in  any  case  unless  on  the  face  of  the  record  the  Com- 
mission's order  is  palpably  wrong. 

Great  stress  is  laid  by  Mr.  Prouty  upon  the  fact  that  rates  in  cer- 
tain sections  are  so  adjusted  as  to  favor  the  Standard  Oil  Company 
and  other  large  enterprises.  Every  such  rate  adjustment  as  he 
describes  is,  if  an  improper  adjustment,  an  undue  preference  of  some 
locality  or  description  of  traffic,  and  directly  in  contravention  of  the 
present  act,  and  susceptible  of  correction  thereunder.  Until  the  com- 
mission has  at  least  made  an  intelligent  and  persistent  effort  in  the 
exercise  of  the  powers  it  already  has  to  correct  such  evils,  it  certainly 
ought  not  to  demand  the  unlimited  powers  which  this  bill  confei's. 

In  illustmting  the  meaning  of  the  provision  of  this  bill  which  author- 
izes the  Commission  to  prescribe  the  regulations  under  which  traffic 
shall  move  in  order  that  tne  carriers  shall  conform  to  the  law  Mr.  Prouty 
cited  the  case  of  storage  facilities  in  transit  being  accorded  at  Buffalo 
to  a  miller  at  Minneapolis,  and  denied  to  another  shipper  by  the  same 
carrier.  If  such  difference  is  unjustly  made  it  is  in  violation  of  the 
present  law,  and  the  continuance  of  that  violation  can  be  prevented. 
The  Commission  contends,  however,  that  it  shall,  in  addition,  have  the 

tower  to  prescribe  the  things  which  the  carrier  shall  do  for  the  future, 
fnder  this  power  the  Commission  could  require  storage  facilities  to  be 
afforded  to  Doth  of  the  shippers,  and  prescribe  the  extent  and  char- 
acter of  the  storage  facilities  to  be  furnished  to  each.  Nothing  would 
be  left  to  the  discretion  of  the  carrier;  the  Commission  would  relieve 
the  carrier  of  all  trouble  in  determining  what  it  could  afford  to  do 
for  the  shippers.  This  is  a  striking  illustration  of  the  way  in  which 
this  bill  will  take  the  management  of  railroads  out  of  the  hands  of  the 
officers  intrusted  with  their  management  by  the  owners  of  the  prop- 
erty, and  put  that  management  ink)  the  hands  of  the  Interstate  Com- 
merce Commission. 

Mr.  Prouty  also  refers  to  the  Eau  Claire  case,  and  says  that  the 
Commission  should  have  the  power  to  prevent  the  difference  in  rate.s 
on  lumber  between  Eau  Claire  and  La  Crosse.  If  the  rates  from  Eau 
Claire  and  La  Crosse  to  St.  Louis  were  fixed  and  controlled  by  the  same 
carrier,  and  if  there  w^as  an  unjust  preference  of  one  of  those  points 
over  the  other,  the  present  law  would  afford  ample  opportunity  to 
correct  it;  but  if,  as  is  the  fact,  the  railroads  which  estaDiish  and  con- 
trol the  rates  from  La  Crosse  do  not  reach  Eau  Claire  at  all,  it  is 
highly  improper  to  give  the  Commission  the  power  it  wants.  It  is 
infinitely  better  for  the  welfare  of  this  country  to  let  different  sections 
fight  their  own  battles,  aided  as  each  will  be  by  the  railroads  intercepted 
in  it,  than  to  turn  over  to  the  Commission  absolutely  (and  in  effect  the 
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Commission's  power  would  be  absolute)  the  power  to  prescribe  the 
comparative  prosperity  each  section  shall  enjoy.  The  railroads  con- 
trolling the  rates  from  La  Crosse  to  the  west  give  La  Crosse  a  substan- 
tially lower  rate  than  Eiau  Claire,  because  in  no  other  way  could  the 
lumber  trade  be  encouraged  at  that  point,  since  Eau  Claire  was  nearer 
the  forests  and  got  its  lo^s  much  cneaper,  and  if  the  same  rates  had 
been  applied  from  Eau  Claire  and  La  Crosse  the  lumber  business  would 
have  been  centralized  at  Eau  Claire.  It  seems  eminently  in  the  inter- 
est of  the  public  that  a  railroad  should  in  this  way  encourage  the 
development  of  an  industry  on  its  own  line,  when  otherwise  such 
industries  would  be  centralized  at  some  point  on  another  line  pos- 
sessing greater  natural  advantages.  In  this  way  the  railroads  of  this 
country  liave  done  much  for  the  wide  dissemination  of  industrv.  Yet, 
in  the  Eau  Claire  case,  the  Conunission  pronounced  this  theory  as 
**  radically  unsound,"  and  implied  that  each  place  ought  to  be  given  the 
full  measure  of  its  natural  advantages.  Through  the  power  to  pre- 
scribe minimum  rates  the  Commission  would  of  course  put  entirely  aside 
this ''radically  unsound "theor3% and  would  proceed  to  weigh  the  nat- 
ural advantages  of  various  localities,  and  would  enforce  a  rate  adjust- 
ment as  to  give  those  localities  such  measure  of  prosperity  as  in  the 
opinion  of  the  Commission  they  should  enjoy.  In  this  way  the  Com- 
mission's power  as  arbiter  over  the  commerce  of  the  country  would  be 
supreme.  Mr.  Prouty  intimates  that  the  Commission  had  better  be 
the  arbiter  than  the  carriers,  but  the  point  is  that  the  carriers  are  not 
the  arbiters.  Each  carrier  is  identihed  in  interest  with  the  section 
through  which  it  runs.  Its  prosperity  depends  upon  the  prosperity 
of  that  section.  It  will  not  acq^uiesce  in  an  unreasonable  rate  adjust- 
ment whereby  some  other  section  on  some  other  railroad  prospei*s  at 
its  expense.     Each  carrier  will  see  to  it  that  the  places  on  its  own  line 

et  a  substantial  share  of  the  business,  and  will  make  rates  accordingly. 

f  course  this  system  is  not  perfect.  No  system  is.  But  until  a  tri- 
bunal is  to  be  appointed  to  settle  every  conflict  of  interest  that  arises  in 
the  agricultural,  industrial,  and  commercial  life  of  this  country  by 
self -executing  decrees,  there  is  no  reason  for  giving  to  the  Interstate 
Commerce  Commission  this  power  to  settle  absolutely  the  relative 
prosperity  of  various  sections  of  the  country.  The  country  can  not 
always  hope  to  find  a  Commission  composed  of  members  of  such  super 
human  integrity  as  to  be  beyond  sectional  influence,  or  so  wise  as  to 
know  precisely  the  amount  of  prosperity  called  for  by  the  natural 
advantages  of  each  locality  in  the  country. 

Mr.  Prouty  announces  to  the  Commission  that  I  am  dealing  with  a 
subject  about  which  I  know  nothing  from  a  practical  standpoint,  and 
in  the  treatment  of  which  theoretical  knowledge  is  of  no  value.  Of 
course,  I  do  not  hope  that  my  arguments  will  be  considered,  except 
only  so  far  as  they  are  based  on  facts  and  appeal  to  the  practical  sense 
of  the  committee,  but  I  prefer  the  committee  rather  than  Mr.  Prouty 
should  decide  whether  my  arguments  are  of  value,  as  Mr.  Prouty's 
employments  as  an  Inten^tate  Commerce  Commissioner  do  not  seem  to 
be  conducive  to  a  judicial  temperament.  I  must  admit,  however,  that 
Mr.  Prouty's  statement  that  theoretical  knowledge  on  this  subject  is  of 
no  value  should  command  respect,  for  I  am  sure  his  own  experience 
aflfords  the  amplest  opportunity  and  occasion  for  such  an  appraisement. 
Respectfully, 

Walker  D.  Hines, 

Assistant  CAief  At<xyvv\«v^. 
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The  President's  Message  and  Proposed  Amendments  to  the 
Interstate-Commerce  Act — Also  some  Comments  on  the 
^' Bacon"  Bill. 

The  Presidenfs  message  and  proposed  amendmenis  to  the  interstate- 

commerce  act. 

UNREASONABLE  OR  DISCRIMINATORY  TARIFF  RATES. 

The  President  states  in  his  message  sent  to  Conffress  December  3, 
1901,  that* the  cardinal  provisions  of  the  act  to  regulate  commerce  were 
^Hhat  railway  i*ates  should  be  just  and  reasonable,  and  that  all  ship- 
pers, localities,  and  commodities  should  be  accorded  equal  treatment." 

Tariff  rates  are  thus  required  to  be  reasonable  and  nondiscriminatory 
by  that  portion  of  section  1  of  the  act  reading  as  follows: 

All  charges  made  for  any  service  rendered  or  to  be  rendered  in  the  transportation 
of  passengers  or  property  as  aforesaid,  or  in  connection  therewith,  or  for  the  receiv- 
ing, delivering,  storage,  or  handling  of  such  property  shall  be  reasonable  and  just; 
and  every  unjust  and  unreasonable  chai^  for  such  service  is  prohibited  and  declared 
to  be  unlawful.  , 

And  by  that  portion  of  section  3  reading  as  follows: 

That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  provisions  of  this 
act  to  make  or  give  any  undue  or  unreasonable  preference  or  advantage  to  any  pjar- 
ticular  person,  company,  firm,  corp>oration,  or  locality,  or  any  particular  description 
of  traffic,  in  any  respect  whatsoever,  or  to  subject  any  particular  person,  company, 
firm,  corporation,  or  locality,  or  any  particular  description  of  traffic,  to  any  undue 
or  unreasonable  prejudice  or  disadvantage  in  any  respect  whatsoever. 

The  President  indicates  it  is  claimed  that  ''while  many  rates  are  too 
low,  many  others  are  excessive,  and  that  gross  preferences  are  nmde 
affecting  both  localities  and  commodities.  The  President  does  not 
indorse  this  claim  as  true,  and  it  is  obvious  that  it  is  rarely,  if  ever, 
even  partially  true  except  in  instances  where  rates  are  unjust  or  excess- 
ive as  compared  with  secret  cut  rates  accorded  favored  snippers. 

The  Hon.  Martin  A.  Knapp,  chairman  of  the  Interstate  Commerce 
Commission,  in  his  statement  before  the  Senate  Committee  on  Inter- 
state Commerce,  March  18,  1898,  said: 

In  the  first  place,  as  Senator  Elkins  says,  the  question  of  excessive  rates — that  is  to 
say,  railroad  cliarj^es  which  in  and  of  ihemselves  are  extortionate — is  pretty  nearly 
an  obsolete  question.  1  would  not  affirm  there  are  not  such  rates;  yet,  broadly 
speaking,  there  are  not  many  such.  Those  are  not  the  rates  of  which  the  public 
complain.  That  is  not  the  burden  of  the  complaint.  The  discriminating  practices 
which  are  accompli-shed  either  by  compliance  with  the  present  law  or  in  regard  to 
it  are  things  which  really  affect  the  public  interest. 

That  rates  are  not  excessive,  per  se,  in  this  country  may  be  regarded 
as  generall}'^  conceded. 

It  is  generally  true  also  that  tariff  rates  do  not  involve  unjust  dis- 
criminations either  between  different  localities  or  different  classes  of 
traffic.  The  Interstate  Commerce  Commission  has  taken  numerous 
cases  involving  supposed  unjust  discriminations  of  this  character  into 
the  courts,  and  so  far  as  the  courts  have  gone  into  the  merits  of  these 
cases  they  have  almost  without  exception  held  that  the  adjustments  in 
question  were  not  improper  and  did  not  result  in  unjust  discrimina- 
tions. If  this  has  been  the  view  of  the  courts  in  cases  which  the  Com- 
mission has  picked  out  as  involving  such  unjust  discriminations,  it  can 
safely  be  assumed  that  the  actual  cases  of  such  unjust  discriminations 
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between  tariff  rates  to  or  from  different  localities  or  on  different  kinds 
of  traffic  are  very  rare.  Practically  all  the  unjust  discrimination  of 
which  complaint  is  made  is  due  to  secret  concessions  to  particular 
shippers  or  at  particular  localities. 

However,  while  this  evil  of  tariff  rates  unreasonably  high  or  unjustly 
discriminatory  as  compared  with  other  tariff  rates  may  he  regarded  as 
practically  obsolete  or  merely  theoretical,  a  substantial  remedy  exists 
under  the  present  act  to  regulate  commerce  if  any  instances  of  such 
violation  of  the  law  actually  arise.  The  courts  will  at  the  instance  of 
the  Commission  compel  the  carriers  to  cease  the  continuance  of  any 
such  excessive  rate  or  unjust  discrimination.  It  can  be  said  with  the 
greatest  confidence  and  emphasis  that  this  remedy  for  this  evil  has  not 
only  not  been  demonstrated  to  be  insufficient,  but  that  a  fair  examina- 
tion of  it  will  show  that  it  is  ample  to  correct  substantially  every 
violation  of  the  law  in  the  respect  indicated. 

As  an  illustration  of  the  substantial  power  to  correct  adjustments 
of  tariff  rates  which  the  Commission  may  believe  to  be  improper  may 
be  cited  the  case  of  the  complaint  to  the  Commission  that  the  rate  on 
wheat  was  too  low  as  compared  with  the  rate  on  flour.  The  Commis- 
sion, after  investigation,  expressed  the  opinion  that  the  rate  on  flour 
should  not  exceed  the  rate  on  wheat  by  more  than  2  cents  per  100 
pounds.  The  railroads,  although  not  acquiescing  in  the  propriety  of 
that  decision,  realized  the  substantial  power  residing  in  the  Commis 
sion,  and  have  therefore  uniformly  complied  with  the  Commission's 
decision,  as  has  been  stated  by  the  chairman  of  the  Commission  in  a 
recent  communication.  At  the  same  time,  complaint  still  continues  to 
be  made  that  the  actual  difference  in  the  rates  on  wheat  and  flour  in 
favor  of  wheat  is  very  much  more  than  2  cents  per  100  pounds  and 
that  this  difference  is  Drought  about  by  secret  rate  cutting,  thus  illus- 
trating anew  that  the  real  evil  is  the  evil  of  secret  rate  cutting. 

UNLAWFUL   DEPARTURE   FROM  TARIFF  RATES. 

As  indicated  by  the  President's  message,  the  carriers'  tariff  rates 
should  be  maintained  and  charged  equally  to  all,  without  rebates  or 
other  forms  of  secret  concessions  to  favored  shippers  or  localities. 
All  of  this  is  required  absolutely  and  unequivocally  by  the  law  as  it 
now  stands.  Section  2  of  the  act  to  regulate  commerce  reads  as 
follows: 

That  if  any  common  carrier  subject  to  the  provisions  of  this  act  shall,  directly  or 
indirectly,  by  any  special  rate,  rebate,  drawback,  or  other  device,  charge,  demand, 
collect,  or  receive  from  any  person  or  persons  a  greater  or  less  compensation  for  any 
service  rendered,  or  to  be  rendered,  in  the  transportation  of  passengers  or  property, 
subject  to  the  provisions  of  this  act,  than  it  charges,  demands,  cofiects,  or  receives 
from  any  other  person  or  persons  for  doing  for  him  or  them  a  like  and  contempora- 
neous service  in  the  transjx)rtation  of  a  like  kind  of  traffic  under  substantially  similar 
circumstances  and  conditions,  such  common  carrier  shall  be  deemed  guilty  of  unjust 
discrimination,  which  is  hereby  prohibited  and  declared  to  be  unlawful. 

Section  6  of  the  act  requires  the  carrier  to  publish  its  rates,  file 
them  with  the  Commission,  post  them  at  stations,  and  to  give  similar 
notice  of  all  changes  therein,  and  further  provides: 

And  when  any  such  common  carrier  shall  have  established  and  published  its  rates, 
fares,  and  charges,  in  compliance  with  the  provisions  of  this  section,  in  shall  be  unlaw- 
ful for  such  common  earner  to  charge,  demand,  collect,  or  receive  from  any  person  or 
persons  a  grt^ater  or  less  compensation  for  the  transportation  of  passengers  or  prop- 
erty, or  for  any  service  in  connection  therewith,  than  is  specifiea  in  such  published 
schedule  of  rates,  fares,  and  charges  as  may  be  from  time  to  Ucaa  vcLl<^xssfc, 
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Section  10  of  the  act  to  regulate  commerce  reads  as  follows: 

That  any  common  carrier  subject  to  the  provisions  of  this  act,  or  whenever  such 
common  carrier  is  a  corporation,  any  director  or  officer  thereof,  or  any  receiver, 
trustee,  lessee,  agent,  or  person  acting  for  or  employed  by  such  corporation,  who, 
alone  or  with  any  other  corporation,  company,  person,  or  party,  shall  willfully  do 
or  cause  to  be  done,  or  shall  willingly  suffer  or  permit  to  be  aone,  any  act,  matter,  or 
thing  in  this  act  prohibited  or  declared  to  be  unlawful,  or  who  shall  aid  or  abet 
therein,  or  shall  willfully  omit  or  fail  to  do  any  act,  matter,  or  thing  in  this  act 
required  to  be  done,  or  shall  cause  or  willingly  suffer  or  permit  any  act,  matter,  or 
thing  so  directed  or  required  by  this  act  to  be  done  not  to  be  so  done,  or  shall  aid 
or  abet  any  such  omission  or  failure,  or  shall  be  guilty  of  any  infraction  of  this  act,  or 
shall  aid  or  abet  therein,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  uix>n 
conviction  thereof  in  any  district  court  of  tne  iJnitM  States  within  the  jurisdiction 
of  which  such  offense  was  committed,  be  subject  to  a  fine  of  not  to  exceed  five 
thousand  dollars  for  each  offense:  Provided j  That  if  the  offense  for  which  any  person 
shall  be  convicted  as  aforesaid  shall  be  an  unlawful  discrimination  in  rates,  &res,  or 
charges  for  the  transportation  of  passengers  or  property,  such  person  shall,  in  addi- 
tion to  the  fine  hereinbefore  provided  for,  be  liable  to  imprisonment  in  the  peniten- 
tiary for  a  term  of  not  exceeding  two  years,  or  both  such  fine  and  imprisonment,  in 
the  discretion  of  the  court. 

Any  common  carrier  subject  to  the  provisions  of  this  act,  or  whenever  such  com- 
mon carrier  is  a  corporation,  any  officer  or  agent  thereof,  or  any  person  acting  for  or 
employed  by  such  corjioration,  who,  by  means  of  false  billing,  false  classification, 
false  weighing,  or  false  report  of  weight,  or  by  any  other  device  or  means,  shall 
knowingly  and  willfully  assist,  or  shall  willingly  suffer  or  permit,  any  person  or  per- 
sons to  obtain  transportation  for  property  at  less  than  the  regular  rates  then  estab- 
lished and  in  force  on  the  line  of  transportation  of  such  common  carrier,  shall  t)e 
deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof  in  any  court  of 
the  United  States  of  competent  jurisdiction  within  the  district  in  which  such  offense 
was  committed,  be  subject  to  a  fine  of  not  exceeding  five  thousand  dollars,  or  im- 
prisonment in  the  penitentiary  for  a  term  of  not  exceeding  two  years,  or  both,  in  the 
discretion  of  the  court,  for  each  offense. 

Any  person  and  any  officer  or  agent  of  any  corporation  or  company  who  shall 
deliver  property  for  transportation  to  any  common  carrier,  subject  to  the  provisions 
of  this  act,  or  for  whom  as  consignor  or  consignee  any  such  carrier  shall  transport 
property,  who  shall  knowingly  ana  w  illfuUy,  by  false  billing,  false  classification,  false 
weighing,  false  representation  of  the  contents  of  the  package,  or  false  report  of  weight, 
or  by  any  other  device  or  means,  whether  with  or  without  the  consent  or  conniv- 
ance of  the  carrier,  its  agent  or  agents,  obtain  transportation  for  such  property  at 
less  than  the  regular  rates  then  established  and  in  force  on  the  line  of  transportation, 
shall  be  deemed  guilty  of  fraud,  which  is  hereby  declared  to  be  a  misdemeanor,  and 
shall,  upon  conviction  thereof  in  any  court  of  the  United  States  of  competent  juris- 
diction within  the  district  in  which  such  offense  was  committed,  be  subject  for  each 
offense  to  a  tine  of  not  exceeding  five  thousand  dollars,  or  imprisonment  in  the  peni- 
tentiary for  a  term  of  not  exceeding  two  years,  or  both,  in  tke  discretion  of  the 
court. 

If  any  such  person,  or  any  officer  or  agent  of  any  such  corporation  or  company, 
shall,  by  payment  of  money  or  other  thing  of  value,  solicitation  or  otherwise,  induce 
any  common  carrier  subject  to  the  provisions  of  this  act,  or  any  of  its  officers  or 
agentM,  to  discriminate  unjustly  in  his,  its,  or  their  favor  as  against  any  other  con- 
signor or  consignee  in  the  transportation  of  property,  or  shall  aid  or  abet  any  com- 
mon carrier  in  any  such  unjust  discrimination,  such  person  or  such  officer  or  agent 
of  such  corporation  or  company  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction  thereof  in  any  court  of  the  United  States  of  competent  jurisdiction 
within  the  district  in  which  such  offense  was  committed,  be  subject  to  a  fine  not 
exceeding  five  thousand  dollars,  or  imprisonment  in  the  penitentiary  for  a  term  of 
not  exceeding  two  years,  or  both,  in  the  discretion  of  the  court,  for  each  offense; 
and  such  person,  corix)ration,  or  company  shall  also,  together  with  said  common 
carrier,  l)e  liable,  jointly  or  severally,  in  an  action  on  the  case  to  be  brought  by  any 
consignor  or  consignee  discriminated  against  in  any  court  of  the  United  States  of 
competent  jurisdiction  for  all  damages  caused  by  or  resulting  therefrom. 

A  portion  of  section  12  of  the  act  reads  as  follows: 

That  the  Commission  hereby  created  shall  have  authority  to  inquire  into  the  man- 
agement of  the  business  of  all  common  carriers  subject  to  the  provisions  of  this  act, 
and  shall  keep  it^If  informed  as  to  the  manner  and  method  in  which  the  same  is 


rPTTERSTATE-COMMERCE   LAW.  505 

conduct (xi,  and  shall  have  the  right  to  obtain  from  Buch  common  carriers  full  and 
complete  information  necessary  to  enable  the  Commission  to  perform  the  duties  and 
carry  out  the  objects  for  which  it  was  created;  and  the  Commission  is  hereby  author- 
ized and  required  to  execute  and  enforce  the  provisions  of  this  act;  and,  upon  the 
request  of  tne  Commission,  it  shall  l)e  the  duty  of  any  district  attorney  of  the  United 
States  to  whom  the  Commission  may  apply  to  institute  in  the  proper  court  and  to 
prosecute  under  the  direction  of  the  Attorney-General  of  the  United  States  all  neces- 
sary proceedings  for  the  enforcement  of  the  provisionss  of  this  act  and  for  the  punish- 
ment of  all  violations  thereof,  and  the  cost  and  expenses  of  such  prosecution  shall  be 
paid  out  of  the  appropriation  for  the  expenses  of  the  courts  of  the  United  States;  and 
for  the  purposes  of  this  act  the  Commission  shall  have  the  power  to  reauire,  by 
subpoena,  the  attendance  and  testimony  of  witnesses  and  the  production  of  all  books, 
papers,  tariffs,  contracts,  agreements,  and  documents  relating  to  any  matter  under 
investigation. 

It  is  diflBcult  to  conceive  how  provisions  can  be  enacted  which  will 
make  it  more  clearly  illegal  to  depart  from  tariff  rates  or  more  clearly 
the  duty  of  the  Commission  to  investigate  and  prosecute  for  such 
departures  when  made  or  give  the  Commission  more  ample  power  to 
get  all  necessary  information  on  the  subject.  If,  however,  any  changes 
can  be  made  in  the  law  which  will  facilitate  the  discovery  of  such  vio- 
lations of  the  law  or  prosecutions  therefor,  there  can  certainly  be  no 
objection  to  their  adoption. 

It  majr  be  safely  stated,  however,  that  if  the  Commission  had  per- 
formed its  manifest  duty  to  enforce  the  act  in  this  respect,  and  exer- 
cised the  ample  powers  conferred  upon  it,  the  present  notorious  system 
of  rate-cutting  in  some  parts  of  the  country  would  not  exist.  It  may 
be  properly  stated  that  the  defect  is  far  more  in  the  Commission  than 
in  the  law. 

This  evil  of  secret  rate-cutting  is  evidently  the  evil  which  the  Presi- 
dent seeks  to  correct.     His  statement  of  the  situation  is  as  follows: 

Those  who  complain  of  the  management  of  the  railways  allege  that  established  ^ 
rates  are  not  maintained;  that  rebates  and  similar  devices  are  habitually  resorted  to; 
that  these  preferences  are  usually  in  favor  of  the  large  shipper;  that  they  drive  out 
of  business  the  smaller  competitor;  that  while  many  rates  are  too  low,  many  oth- 
ers are  excessive;  and  that  gross  preferences  are  made  affecting  both  localities  and 
commodities.  Upon  the  other  hand  the  railways  assert  that  the  law  by  its  very  terms 
tends  to  produce  many  of  these  illegal  practices  by  depriving  the  carriers  of  that  act 
of  concerted  action  which  they  claim  is  necessary  to  establish  and  maintain  nondis- 
criminating rates. 

Manifestlv  everything  here  said  has  relation  to  the  evil  of  secret 
departures  from  tariff  rates  which  is  so  notoriously  prevalent  in  some 
sections  of  the  country. 

CONTRACTS  TO  POOL  TRAFFIC  OR  MAINTAIN  RATES. 

The  President  states  "the  railroads  claim  that  the  law  b}'^  its  very 
terms  tends  to  produce  many  of  these  illegal  practices  by  depriving 
*^he  carriers  of  tne  right  of  concerted  action,  which  they  claim  is  neces- 
sary to  establish  or  maintain  nondiscriminatory  rates." 

The  provision  evidently  referred  to  is  section  5  of  the  act,  which 
reads  aa  follows: 

That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  provisions  of  this 
act  to  enter  into  any  contract,  agreement,  or  combination  with  any  other  common 
carrier  or  carriers  for  the  pooling  of  freights  of  different  and  competing  railroads,  or 
to  divide  between  them  the  aggregate  of  the  net  proceeds  of  the  earnings  of  such 
railroads  or  any  portion  thereof;  and  in  any  case  of  an  agreement  for  the  pooling  of 
freight!)  as  aforesaid  each  day  of  its  continuance  shall  be  deemed  a  separate  offense. 

No  doubt  the  President  also  had  in  mind  the  Sherman  "  autltx!\3.^t^ 
law,"  as  applied  in  the  Trans-Missouri  Fi:^\^\\\.  KssiO^\%.N^<5^^^^^^^2«^ 
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Traffic  Association  cases.  So  far  as  the  maintenance  of  tariff  rates 
may  be  aided  by  permitting  carriers  to  divide  traffic  or  earnings  or 
^  make  agreements  to  maintain  rates,  the  statement  is  correct,  but 
experience  shows  that  it  is  not  a  matter  of  importance.  It  is  well 
known  that  before  the  act  to  regulate  commerce  was  passed  the  car- 
riers could  lawfully  divide  traffic,  and  did  do  so  in  some  cases,  but 
that  rates  were  not  maintained  any  better,  if  as  well,  as  is  now  the 
case.  Before  the  decision  of  the  Trans-Missouri  and  Joint  Traffic 
cases  the  railroads  assumed  that  they  had  the  power  to  make  valid 
contracts  to  maintain  rates,  and  yet  such  agreements  did  not  seem  to 
accomplish  substantial  results  in  actually  maintaining  rates. 

HOW  SHOULD  THE  ACJT  BE  AMENDED? 

The  President  further  says: 

The  act  should  be  amended.  The  railroad  is  a  public  servant.  Its  rates  should 
be  just  to  and  open  to  all  shippers  alike.  The  Government  should  see  to  it  that 
within  its  jurisaiction  this  is  so,  and  should  provide  a  speedy,  inexpensive,  and 
effective  remedy  to  that  end. 

There  can  be  no  dissent  from  these  propositions.  But  the  question 
is  how  these  results  can  be  accomplishea.  There  is  already  ample 
provision  for  substantial  remed}^  against  all  cases  of  excessive  rates  or 
unjust  discriminations  in  tariff  rates  that  may  exist.  It  is  difficult  to 
see  how  secret  lute  cutting  can  be  made  any  more  unlawful  or  any 
more  easily  discovered  or  prosecuted  than  at  present,  but  if  any 
amendments  can  be  devised  having  such  a  tendency  there  certainly 
can  be  no  objection  to  their  adoption.  The  pretended  correction  of 
secret  rate  cutting  should  not  be  made  a  cloak  for  giving  vast  powers 
to  the  Commission  having  absolutely  no  relation  to  that  end. 

THE   CULLOM   BILL. 

The  bill  heretofore  prepared  by  the  Commission,  for  the  passage  of 
which  it  seemed  to  conduct  an  active  campaign  in  its  official  capacity, 
known  as  the  Cullom  bill,  had  no  substantial  tendency  .to  prevent  the 
rate-cutting  evil.  Nearly  all  of  that  bill  was  devoted  to  an  elaborate 
scheme  whereby  the  Commission  should  make  the  classifications  and 
rates  for  all  the  interstate  rail  carriers  in  the  country,  to  whatever 
extent  the  Commission  should  choose  to  exercise  such  a  power,  and 
put  same  into  effect  without  resort  to  the  courts,  saving,  however,  to 
the  carriers  a  right  of  appeal  to  the  courts.  While  the  Commission 
strove  to  create  the  impression  that  thus  to  make  it  the  virtual  traffic 
manager  of  all  the  interstate  railroads  in  the  country  would  prevent 
secret  rate  cutting,  such  a  step  would,  in  fact,  have  had  not  the  slight- 
est tendency  in  that  direction. 

There  would  have  been  just  the  same  temptation  and  just  the  same 
facility  for  secret  rate  cutting  when  the  rates  were  fixed  by  the  Com- 
mission as  when  the  rates  were  fixed  by  the  railroads.  Moreover,  so 
far  as  the  Cullom  bill  did  affect  the  matter  of  secret  rate  cutting,  it 
had  a  tendency  to  encourage  rather  than  to  discourage  the  practice.  It 
proposed  to  repeal  the  provision  of  the  present  act  that  rates  might 
be  mcreased  on  ten  days'  notice  and  reduced  on  three  days'  notice 
and  prohibit  any  change  in  rates  except  upon  sixty  days'  notice, 
authorizing  the  Commission,  however,  to  allow  changes  upon  less 
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notice  in  particular  instances  or  by  general  orders  applicable  to  special 
conditions  and  species  of  tra£Bc.  Since  reductions  in  rates  are  fre- 
quently imperatively  demanded  by  commercial  exigencies  suddenly 
arising,  it  is  absolutely  certain  that  any  such  provision  would  have 
compelled  the  railroads  either  to  reduce  rates  unlawfully  or  to  give  up 
mucn  valuable  trafBc.  The  CuUom  bill  further  proposed  to  repeal  all 
provisions  of  the  present  act  prohibiting  shippers  inducing  or  aiding 
or  abetting  carriers  in  giving  them  secret  concessions  and  making 
shippers  liable  in  damag^es  severally  or  jointly  with  carriers  to  any 
party  discriminated  against,  thus  releasing  the  very  parties  really 
Dringing  about  these  unlawful  practices  from  any  fear  of  punishment 
and  thereby  encouraging  them  to  be  more  active  in  their  efforts  to 
secure  such  unlawful  advantages. 

The  Cullom  bill  did  propose  some  simplification  of  procedure  so  as 
to  facilitate  prosecutions  under  section  2  of  the  act,  ana  that  the  Com- 
mission should  be  given  access  to  the  accounts  of  the  carriers  and 
authorized  to  employ  special  examiners  to  inspect  them.  Onlv  in  these 
two  minor  respects,  which  probably  did  not  change  the  authority  of 
the  Commission  in  any  respect,  did  the  Cullom  bill  hold  out  any  prom- 
ise of  even  tending  to  ameliorate  the  present  rate-cutting  situation  or 
to  facilitate  the  discovery  or  prosecution  of  such  offense. 

LEGISLATION   WHICH   THE   COMMISSION   MAY  NOW  ADVOCATE. 

The  exact  terms  are  not  yet  known  of  the  bill  which  will  be  pushed 
by  the  Commission  in  the  present  Congress.  It  may  be  safely  assumed, 
however,  that  upon  examination  it  will  be  found  to  give  the  Commis- 
,  sion  the  full  power  to  make  rates  whenever  the  Commission  thinks 
proper  to  do  so,  and  at  the  same  time  will  offer  no  amendment  of 
practical  value  so  far  as  the  prevention  of  secret  i^ate  cutting  is  con- 
cerned. It  majr  be  further  safely  assumed  that  the  Commission  will 
continue  to  insist,  contrary  to  the  facts,  as  it  has  always  done  in  the 
past,  that  its  bill  does  not  give  it  any  rate-making  power  of  substan- 
tial importance,  and  will  continue  to  imply,  contittry  to  the  facts,  as 
it  has  done  in  the  past,  that  such  rate-making  power  as  is  proposed 
will  stop  secret  rate  cutting. 

Copy  of  a  bill  is  hereto  attached  which  it  is  understood  has  the 
approval  of  the  Commission,  or  some  of  its  members,  although  it  is 
not  yet  known  whether  it  is  the  precise  bill  which  the  Commission  will 
advocate.  It  will  be  observed  that  this  bill  authorizes  the  Commis- 
sion, after  hearing  pursuant  to  section  13  of  the  act,  to  prescribe  any 
rate  or  rates,  or  any  regulation  or  practice  affecting  same,  whenever 
the  Commission  believes  that  existing  rates,  regulations,  or  practices 
are  unreasonable  or  unjustly  discriminatory,  and  declares  that  any 
such  order  of  the  Commission  "shall  be  lawful  and  become  operative 
and  be  observed  by  the  party  or  parties  against  whom  same  shall  be 
made,  within  fifteen  days  after  notice,  or  in  case  of  proceeding  for 
review,  then  within  thirty  days  after  notice."  Provision  is  made  that 
such  an  order  of  the  Commission  shall  be  reviewable  by  any  circuit 
court  of  the  United  States  to  which  petition  tiled  on  its  equity  side 
shall  be  first  presented  by  any  party  interested,  and  that  the  order 
may  be  modified,  suspended,  or  revoked  by  the  court. 

It  is  generally  conceded  that  the  power  to  fix  specific  rates  which 
shall  be  charged  for  the  future  is  a  legislative  power  which  can  not  be 
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exercised  by  the  courts  except  only  to  the  extent  that  rates  which  may 
be  found  by  the  courts  to  be  confiscatory  in  character  may  be  set  aside. 
Undoubtedly  this  would  be  the  full  limit  of  the  power  of  the  courts  in 
reviewing  rates  fixed  by  the  Commission  under  tnis  bill  if  enacted.  In 
other  words,  the  courts  would  hav^e  no  more  power  to  review  the  rates 
fixed  by  the  Interstate  Commerce  (Commission  than  all  courts  inherently 
have  to  review  rates  fixed  by  legislative  authority,  and  consequently 
the  provision  in  this  bill  for  judicial  review  is  without  significance. 

This  fact  is  fully  recognized  by  the  Interstate  Commerce  Commis- 
sion, as  evidenced  by  the  following  statements  of  its  members: 

Chairman  Knapp  before  the  Senate  Committee  on  Interstate  Com- 
merce, March  10,  1898: 

One  doctrine  is  now  settled — that  whereas  the  investigation  of  the  Question  of 
whether  an  existing  rate  is  a  reasonable  and  lawful  one  or  not,  is  a  judicial  question, 
the  determination  of  what  that  rate  shall  be  in  the  future  is  a  legislative  or  adminis- 
trative question,  with  which  the  courts  can  have  nothing  to  do. 

Again,  on  page  26  of  same  hearing,  he  said: 

This  is  the  theory  of  it.  This  Commission,  for  the  purpose  we  are  now  discussing, 
represents  the  Congress  of  the  United  States,  and  when  it  has  made  an  order,  in  a 
certain  sense  it  is  like  an  act  of  Congress. 

On  page  118  of  hearing  before  the  Committee  on  Intei*state  Com- 
merce of  the  United  States  Senate  February  20,  1900,  Commissioner 
Prouty  said: 

The  prescribing  of  a  rate  is,  under  the  decisions  of  the  Supreme  Court,  a  legisla- 
tive not  a  judicial  function,  and  for  that  reason  the  court  could  not,  even  if  Congress 
so  elected,  be  invested  with  that  authority. 

Therefore  the  point  much  urged  bv  the  Commission,  that  under  the 
rate-making  power  it  seeks  it  can  ao  nothing  which  will  not  be  fully' 
subject  to  review  and  correction  by  the  courts,  is  wholly  disingenuous 
and  misleading. 

The  point  has  also  been  much  urged  that  the  Commission  can  not 
make  rates  generally,  but  only  upon  complaint  and  after  investigation. 
Under  section  13  of  the  present  act  the  Commission  may  institute  any 
inquiry  of  its  own  motion  in  the  same  manner  and  to  the  same  effect 
as  if  complaint  had  been  made;  but  even  if  this  were  not  true,  the 
Commission  would  of  course  have  no  difficulty  in  procuring  from  indi- 
vidual shippers  any  sort  of  complaint  it  wished  to  take  up.  The 
Commission  may  bring  before  it  as  many  carriers  in  one  proceeding 
as  it  sees  proper,  and  investigate  as  many  rates,  regulations,  and  prai> 
tices  as  it  sees  proper.  The  scope,  therefore,  of  the  Commission's 
rate-making  activity  will  be  limited  only  by  its  own  wishes  and  discre- 
tion. The  strongest  State  commission  does  not  vavy  its  rate  from 
those  theretofore  fixed  by  the  railroads  except  when  it  conceives  that 
the  rates  of  the  latter  are  unreasonable  or  unjustly  discriminatory, 
and  the  Interstate  Commerce  Commission  under  the  proposed  bill 
would  have  precisely  the  same  measure  of  authority. 

It  will  be  observed  that  the  Commission  is  not  only  to  make  any  mte 
or  rates,  but  to  prescribe  any  regulations  and  practices  in  its  discre- 
tion. Consequently,  if  the  Commission  believes  that  the  practice  of 
two  connecting  lines  not  to  make  a  through  route  and  a  through  rate 
from  a  point  on  one  line  to  a  point  on  the  other  is  unreasonable,  it  can 
prescribe  that  for  the  future  these  carriers  shall  observe  the  practice 
of  establishing  such  through  route  and  through  rate,  and  can  prescribe 
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the  through  rate  that  shall  be  observed  and  the  divisions  of  same. 
Sections  1  and  5  of  the  proposed  bill  undoubtedly  give  the  Commission 
this  power,  and  therefore  give  the  Commission  practicallv  unlimited 
power  to  divert  from  one  company's  line  the  traffic  developed  by  it, 
and  convert  such  line  into  a  mere  feeder  for  its  competitors. 

The  provision  in  the  attached  bill  that  these  orders  of  the  Commis- 
sion shall  be  in  effect  only  for  twelve  months,  constitutes  no  practical 
limitations  upon  the  Commission's  power.  If  a  carrier  is  once  forced 
to  observe  the  Commission's  rate  or  regulation  for  twelve  months,  it 
will  not  likely  then  be  able  to  restore  ite  own  rate  or  regulation,  even 
in  the  absence  of  further  action  by  the  Commission.  If  the  carrier 
shows  any  disposition  to  restore  its  former  rate  or  regulation,  the 
Commission  will  no  doubt  verv  promptly  make  another  order  for  the 
next  twelve  months,  and  will  thus  have  complete  control  of  the  subject. 

As  pointed  out  above,  the  provision  authorizing  contracts  to  pool 
traffic  or  maintain  rates  woula  not  likely  be  of  practical  permanent 
value  if  secured.  It  certainly  will  not  be  incorporated  in  any  act  that 
Congress  may  pass  unless  it  is  believed  to  be  to  the  public  interest. 
If  it  is  to  the  public  interest  it  should  stand  on  its  own  merits,  and  not 
be  coupled  with  dangerous  and  wholly  unnecessary  provisions  having 
absolutely  no  relation  to  it,  and  which  will  constitute  a  serious  menace 
to  the  milroads. 

Section  6,  providing  that  the  courts  mav  enforce  observance  of  the 
published  tariff  rates  by  proper  orders  and  processes,  adds  nothing  to 
the  present  law.  Provision  is  now  made  for  enforcing  the  observance 
of  published  tariff  rates  when  it  can  be  established  that  they  are  disre- 
garded. If  this  provision,  however,  has  any  possible  tendency  to  pro- 
mote the  maintenance  of  tariff  rates,  there  can  be  no  possible  objection 
to  its  adoption.  It  is,  however,  the  sole  provision  of  this  bill  which 
even  tends  to  meet  the  recommendations  oi  the  President  on  this  sub- 
ject, which  are  evidently  designed  to  prevent  the  present  practice  of 
secret  rate-cutting. 

THE   ENGLISH   SYSTEM.       -• 

The  Commission  has  occasionally  resorted  in  the  past,  and  may  do 
so  in  the  future,  to  the  English  system  as  an  argument  in  favor  of  its 
scheme  for  obtaining  rate-making  power.  The  English  system,  how- 
ever, is  a  direct  argument  against  the  Commission's  scheme,  rather 
than  in  favor  of  it.  The  English  railroad  commission  has  no  power 
whatever  to  make  any  rates  except  that  it  may  prescribe  through  rates 
under  very  careful  restrictions.  Under  the  English  system  the  board 
of  tmde,  which  is  practically  a  department  of  the  Government, 
endeavors  to  agree  with  the  railroad  companies  upon  their  rates,  and 
in  the  event  of  disagreement  the  matter  is  submitted  to  Parliament 
for  action. 

The  English  commission  is  frequently  cited  as  a  commission  which 
enforces  its  own  orders  without  resort  to  the  courts.  The  argument 
is  made  that  the  Interstate  Commerce  Commission  should  have  the 
same  powers.  The  English  railroad  commission,  however,  is  so  con- 
stituted as  to  insure  a  fair  tribunal  for  the  consideration  of  the  Ques- 
tions brought  before  it.  It  is  a  court,  its  members  are  appointed  for 
life,  and  it  has  no  duties  to  perform  except  such  as  are  strictlv  com- 
patible with  the  judicial  office.     It  can  not  inaugurate  complaints  on 
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its  own  motion.  It  has  not  the  functions  of  detective  and  prosecutor, 
which  are  important  functions  of  the  Interstate  Commerce  Commis- 
sion, and  it  is  conceived  that  it  does  not  occupy  the  attitude  of  a 
promoter  of  legislation  inimical  to  railroad  interests.  With  such  lim- 
itations and  safeguards  the  English  commission  may  properly  enforce 
its  own  orders  without  resort  to  other  courts  for  their  enforcement. 
The  Interstate  Commerce  Commission  is  wholly  without  such  safe- 
guards and  therefore  should  not,  as  at  present  constituted,  be  granted 
the  power  it  seeks  of  making  any  orders  which  may  become  effective 
without  resort  to  the  courts. 

In  considering  the  English  system  in  any  aspect  it  is  essential  to 
bear  in  mind  that  that  system  prevail  over  an  area  not  more  than  one- 
thirtieth  that  of  the  United  States,  and  that  the  desire  of  the  Interstate 
Commerce  Commission  is  to  obtain  the  rate  making  power  with  respect 
to  a  railway  mileage  greater  than  that  of  all  Europe,  including  Eng- 
land, Scotland,  and  Ireland,  and  with  respect  to  traffic  almost  infinitely 
more  diversified  than  that  which  is  subject  to  the  carefully  guarded 
English  method  of  regulation. 

CONCLUSION. 

The  ultimate  fact,  which  the  Interstate  Commerce  Commission  has 
always  tried  to  conceal  and  which  it  will  continue  to  try  to  conceal,  is 
that  according  to  its  demands,  however  framed,  it  is  to  have  the  legis- 
lative power  to  make  rates,  regulations,  and  practices  to  whatever 
extent  it  chooses  to  exercise  that  power.  In  other  words,  it  is  to  be 
the  traffic  manager  of  all  the  interstate  carriers  of  this  country,  and  the 
virtual  arbiter  of  the  diverse  commercial  interests  of  all  the  localities 
of  the  United  States.  It  seeks  this  power  wholly  without  any  showing 
that  there  is  any  serious  traffic  evil  which  needs  for  its  correction  such 
a  radical  and  far-reaching  innovation;  entirely  without  any  demon- 
stration that  the  existing  law  is  not  fully  adequate  to  correct  every 
unreasonable  or  unjust  tariff  rate,  and  when  in  fact  it  is  entirely  ade- 
quate; and  without  ^y  respectable  pretense  that  this  power  will  in 
tne  slightest  degree  tend  to  correct  the  only  really  serious  traffic  evil 
now  existing,  i.  e.,  that  of  secret  rate  cutting. 

Extremely  pertinent  to  this  situation  is  the  concluding  sentence 
of  the  President's  comments  upon  this  subject  in  his  message  to 
Congress: 

"Nothing  could  be  more  foolish  than  the  enactment  of  legislation 
which  would  necessarily  interfere  with  the  development  and  operation 
of  these  commercial  agencies  "  (the  railways). 

Walker  D.  Hines, 
First  Vice-President^ 
LouisvilU  and  NashviUe  Rail/road  Company. 

Louisville,  Ky.  ,  December  ff ,  1901, 


A  BILL  To  enlarge  the  jurisdiction  and  powers  of  the  Interstate  Commerce  CJom- 

mission,  and  for  other  purposes. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled^  as  foUows: 

Section  1.  That  any  definite  order  \nad^  by  the  Interstate  Com- 
merce  Commission  after  hearing  and  deterimxv^AAoxiWdL  ow  ^\v3  ^M\^\q\jl 
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hereafter  presented  pursuant  to  section  thirteen  of  an  act  entitled 
''An  act  to  regulate  commerce,"  approved  February  fourth,  eighteen 
hundred  and  eighty-seven,  declaring  any  existing  rate  or  rates  lor  the 
carriage  of  any  given  article  or  articles,  person  or  persons,  or  any 
regulation  or  practice  affecting  such  rates,  to  be  unju^ly  discrimina- 
tive or  unreasonable,  and  prescribing  a  rate  or  a  regulation  or  a  prac- 
tice for  the  future  in  substitution,  shall  be  lawful  and  become  operative 
and  be  obsen'^ed  by  the  party  or  parties  against  whom  the  same  shall 
be  made,  within  fifteen  days  after  notice;  or  in  case  of  proceeding  for 
review  as  hereinafter  provided,  then  within  thirty  days  after  notice; 
but  the  same  may  be  at  any  time  modified,  suspended,  or  revoked 
either  by  the  courts  in  case  of  review,  or  by  the  Commission  at  any 
time,  but  shall  in  no  case  continue  in  force  and  be  obeyed  beyond  the 
period  of  one  year  from  the  date  the  same  becomes  originally  opera- 
tive and  is  observed.  Such  order  shall  be  reviewable  by  any  circuit 
court  of  the  United  States  to  which  a  petition  filed  on  its  equity  side 
shall  be  first  presented  by  any  party  interested;  and  the  several  cir- 
cuit courts  or  the  United  States  are  hereby  invested  with  full  jurisdic- 
tion and  powers  in  the  premises,  including  the  issuance  and  pursuit  of 
the  necessary  process  to  secure  appearance  of  the  parties.  The  court 
shall  also  direct  notice  to  the  Commission  of  the  filing  of  said  petition; 
whereupon  it  shall  be  the  duty  of  the  Commission,  within  ten  days 
after  the  receipt  thereof,  to  cause  to  be  filed  in  said  court,  duly  certi- 
fied, a  complete  copy  of  the  entire  record,  including  petitions, 
answers,  testimony,  report,  and  opinion  of  the  Commission,  order,  and 
all  other  papers  whatsoever  in  connection  therewith.  The  court  shall 
thereupon  proceed  to  hear  the  same  either  upon  the  petition,  record, 
and  testimony  returned  bj  the  Commission,  or  in  its  discretion  may, 
upon  the  application  of  either  party,  and  in  such  manner  as  it  shall 
direct,  cause  additional  testimony  to  be  taken,  and  thereupon  deter- 
mine the  same  by  appropriate  decree.  Any  party  to  the  cause  may 
appeal  to  the  Supreme  Court  of  the  United  States  within  thirty  days 
or  the  rendition  of  any  final  decree  of  said  court;  which  court  shall 
proceed  to  hear  and  determine  the  same  in  due  course  without  regard 
to  whether  the  one  year  hereinbefore  limited  for  the  continuance  of 
said  order  shall  have  expired  or  not. 

Sec.  2.  If  any  party  bound  thereby  shall  refuse  or  neglect  to  obey 
or  perform  any  order  of  the  Commission  mentioned  in  section  one  of 
this  act  at  any  time  while  same  is  in  force  as  provided  by  said  section, 
obedience  and  performance  thereof  shall  be  summarily  enforced  by 
writ  of  injunction  or  other  proper  process,  mandatory  or  otherwise, 
which  shall  be  issued  by  any  circuit  court  of  the  United  States  upon 
petition  of  said  Commission,  accompanied  by  a  certified  copy  of  the 
order  alleged  to  be  violated,  and  evidence  of  the  violation  alleged; 
and  in  addition  thereto  the  offending  party  shall  be  subject  to  the 
penalty  of  ten  thousand  dollars,  which,  together  with  costs  of  suit, 
shall  be  recoverable  by  said  Commission  by  action  of  debt  in  any  cir- 
cuit court  of  the  United  States.  Where,  however,  any  order  made  by 
'  the  Commission  shall  involve  the  rate  on  traffic  passing  in  part  over 
the  line  or  lines  of  any  railroad  company  operating  in  any  foreign,  and 
passing  in  part  over  lines  of  railroad  companies  operating  within  the 
Unitea  States,  or  shall  involve  the  usage  of  such  foreign  road  with 
respect  to  such  traffic,  then  in  case  such  order  sh^AYxvoX^Xi^i  'c^^^^T^^^^^- 
shall  be  lawful  for  the  Commission,  or  l\ie  coxxtX.  \x^N\\v^\oLTNa^Ocsssv\' 
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in  addition  to  the  other  remedies  herein  provided,  to  enforce  the  order 
against  the  traffic  so  passing  in  part  through  a  foreign  country  and  in 
part  through  the  United  States,  by  suspension  of  the  movement  thereof 
through  the  United  States,  save  upon  the  condition  that  the  terms  of 
the  order  shall  be  conaplied  with. 

Sec.  3.  That  any  officer  or  agent  of  any  common  carrier  who  ina\" 
be  convicted,  after  passage  of  this  act,  of  any  offense  against  the  pro- 
visions of  the  act  to  regulate  commerce  (whether  committed  before 
or  after  the  passage  of  this  act)  to  which  the  penalty  of  fine  or  impris- 
onment, or  Doth,  now  attaches,  shall  be  subject  only  to  the  penaltj^ 
of  the  tine  prescribed  by  law. 

Sec.  4.  It  shall  be  lawful  for  any  two  or  more  common  carriers  to 
arrange  between  and  among  themselves,  by  contract  or  otherwise,  for 
the  establishment  or  maintenance  of  rates  or  division  of  traffic  or  earn- 
ings. 

Sec.  5.  In  any  proceeding  before  the  Interstate  Commerce  Com- 
mission in  which  it  shall  be  sought  to  procure  any  order,  whether  the 
order  is  such  as  is  authorized  in  the  first  section  of  this  act  or  other- 
wise, it  shall  be  lawful  to  include  as  parties  all  persons,  in  addition  to 
the  carrier,  interested  or  affected  b^-  the  mte,  regulation,  or  practice 
under  consideration,  and  inquiries,  mvestigations,  and  orders  may  be 
made  with  reference  to  and  against  such  additional  parties  in  the  same 
manner,  to  the  same  extent,  and  subject  to  the  same  provisions  as  is 
or  shall  be  authorized  by  law  with  respect  to  carriers. 

Sec.  6.  Whenever  the  Interstate  Commerce  Commission  shall  have 
reasonable  ground  for  belief  that  any  common  carrier  is  engt^ed  in 
the  carriage  of  passenger  or  freight  traffic  between  given  points  at  less 
than  the  publisned  rates  on  file,  it  shall  be  authorized  to  present  a 
petition  to  the  circuit  court  of  the  United  States  having  jurisdiction 
of  the  parties,  alleging  such  practice;  whereupon  it  shall  be  the  duty 
of  the  court  to  sunmiaril}^  inquire  into  the  circumstances,  and  upon 
being  satisfied  of  the  truth  of  the  allegation,  to  enforce  an  observance 
of  the  published  tariffs  by  proper  orders  and  process,  which  said  orders 
and  process  may  be  enforceable  as  well  against  the  parties  interested 
in  the  traffic  as  against  the  carrier. 

Sec.  7.  That  all  provisions  of  any  existing  act  or  acts  inconsistent 
with  the  provisions  of  this  act  be,  and  the  same  are  hereby,  repealed. 


Some  commeiits  on  the  ''Bacon'*'^  hill, 

[Minneapolis  Northwestern  Miller,  December  26, 1901.] 

Louisville,  Ky.  ,  Decemhir  13^  1901, 

Editor  Northwestern  Miller, 

Minnsapolw,^  Minn, 

Dear  Sir:  I  have  read  the  "Bacon"  bill  published  in  full  in  your 
issue  of  December  11,  and  beg  permission  to  submit  some  comments 
upon  it. 

It  is  important  to  know  first  what  the  trouble  is  which  it  is  sought 
to  remed\'.  I  understand  the  millers  are  interested  in  this  subject 
because  they  contend  there  is  now  unlawful  discrimination  against 
flour  in  favor  of  wheat  which  has  so  far  not  been  prevented  under  the 
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present  interstate-commerce  act.  The  facts  seem  to  be  that  upon 
complaint  to  the  Interstate  Commission  elaborate  hearing  was  had, 
and  the  Commission  ruled  that  the  rate  on  wheat  might  properly  be  2 
cents  per  hundred  pounds  less  than  the  rate  on  flour;  that  all  the  rail- 
roads have  complied  with  this  ruling  to  the  extent  of  establishing  this 
differential  in  their  published  tariffs,  but  that  by  means  of  secret 
rebates  on  movements  of  grain  the  railroads  have  in  effect  not  observed 
this  differential,  but  have  established  a  secret  and  fluctuating  differen- 
tial in  favor  of  grain,  which  is  very  much  greater,  and  is  iniurious  to 
the  milling  trade.  This  being  the  evil,  the  question  is,  Are  the  amend- 
ments in  me  bill  submitted  by  Mr.  Bacon  going  to  remedy  it? 

The  Bacon  bill  consists  of  four  sections,  tne  first  amending  and 
reenacting  section  10  of  the  present  act,  the  second  making  an  addi- 
tion to  section  16  of  the  present  act,  the  third  amending  section  16  of 
the  present  act,  the  fourth  preserving  the  present  law  with  respect  to 
offenses  already  committed. 

The  only  portions  of  the  Bacon  bill  which  have  any  relation  to 
the  evil  above  referred  to  are  section  1,  amending  section  10  of  the 
present  act,  and  a  pail  of  section  3,  amending  section  16  of  the  pres- 
ent act.  No  other  part  of  the  bill  has  any  relation  whatever  to  the 
prevention  of  the  evil  in  question. 

Section  10  of  the  present  act  is  the  one  prescribing  penalties.  Mr. 
Bacon's  amendment  to  this  section  abolishes  the  penalty  of  imprison- 
ment, and  imposes  the  fines  upon  the  corporation  as  well  as  upon  its 
agents.  Beyond  this  he  effects  no  change  in  the  present  law  except, 
possibly,  changing  the  amount  of  some  of  the  penalties.  Sections  6 
and  10  of  the  present  law,  taken  together,  require  everything  that  is 
required  by  Mr.  Bacon's  section  10,  and  prohibit  everything  that  is 
prohibited  by  Mr.  Bacon's  section  10.  It  removing  the  penalty  of 
imprisonment  and  making  the  corporation  subject  to  the  fines  will 
facilitate  prosecutions  for  secret  rate-cutting,  then  to  that  extent  Mr. 
Bacon's  bul  may  tend  to  accomplish  the  object  had  in  view. 

The  portion  of  section  3  amending  section  10  which  may  be  said  to 
have  some  relation  to  the  prevention  of  discriminations  growing  out 
of  secret  rate  cutting  reads  as  follows: 

Any  circuit  court  of  the  United  States  for  a  district  through  which  any  portion  of 
the  road  of  a  carrier  runs  shall  upon  petition  of  the  Commission  or  of  any  party 
interested  enjoin  such  carrier  or  its  receiveng,  lessees,  trustees,  officers,  or  agents 
from  giving,  and  a  shipper  from  receiving,  with  respect  to  interstate  transportation 
of  persons  or  property  subject  to  the  provisions  of  this  act  any  concession  from  the 
lawfully  published  rate,  or  from  accepting  persons  or  property  for  such  transporta- 
tion if  a  rate  has  not  been  lawfullv  publish^;  and  by  "concession  '*  is  meant  thegiv- 
in^  of  any  rebate  or  drawback,  the  rendering  of  any  additional  service,  or  the  prac- 
ticing of  any  device  or  contrivance  by  which  a  less  compensation  than  that  prescribed 
by  the  published  tariffs  is  ultimately  received,  or  by  which  a  j^reater  service,  in  any 
respect,  than  that  stated  in  such  tariffs  is  rendered.  And  m  proceedings  of  this 
nature  said  court  shall  have  power  to  compel  the  attendance  of  witnesses,  lx)th  upon 
the  part  of  the  carrier  and  of  the  shipper,  who  shall  be  required  to  answer  on  all  sub- 
jects relating  directly  or  indirectly  to  the  matter  in  controversy,  and  to  compel  the 
production  of  all  books  and  papers,  both  of  the  carrier  and  of  the  shipper,  which 
relate  directly  or  indirectly  to  such  transaction;  but  all  |>er8ons  so  required  to  testify 
shall  have  the  same  immunity  from  prosecution  and  punishment  as  is  provided  in  an 
act  as  approved  February  eleventh,  eighteen  hundred  and  ninety-three,  entitled  '*  An 
act  in  relation  to  testimony  before  the  Interstate  Commerce  Commission,  and  in 
cases  or  proceedings  under  or  connected  with  an  act  entitled  '  An  act  to  regulate  com- 
merce,' approved  J'ebruary  fourth,  eighteen  hundred  and  eighty-seven,  and  amend- 
ments thereto." 

I-C  L 33 
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There  is  a  provision  of  the  present  act,  adopted  March  2,  1889, 
reading  as  follows: 

That  the  circuit  and  district  courte  of  the  United  States  shall  have  jurisdiction, 
upon  the  relation  of  an^  person  or  persons,  firm  or  corporation,  alleging  such  viola- 
tion by  a  common  earner  of  any  oi  the  provisions  of  the  act  to  which  this  is  a  sup- 
plement and  all  acts  amendatory  thereof  as  prevents  the  relator  from  having  inter- 
state traffic  moved  by  said  common  carrier  at  the  same  rates  as  are  charged  or  upon 
terms  or  conditions  as  favorable  as  those  given  by  said  common  carrier  for  like  traffic 
under  similar  conditions  to  any  other  shipper,  to  issue  a  writ  or  writs  of  mandamus 
against  said  common  carrier  commanding  such  common  carrier  to  move  and  trans- 
port the  traffic  or  to  furnish  cars  or  other  facilities  for  transportation  for  the  party 
applying  for  the  writ:  Provided^  That  if  any  question  of  fact  as  to  the  proper  compen- 
sation to  the  common  carrier  for  the  service  to  be  enforced  by  the  writ  is  raise<l  by  the 
pleadines,  the  writ  of  peremptory  mandamus  may  issue,  notwithstanding  suth  ques- 
tion of  met  is  undetermined,  upon  such  terms  as  to  security,  payment  of  money  into 
the  court,  or  otherwise,  as  the  court  may  think  proper,  pending  the  detennination  of 
the  question  of  fact:  Provided^  That  the  remedy  hereby  given  by  writ  of  mandamus 
shall  be  cumulative,  and  shall  not  be  held  to  exclude  or  interfere  with  other  remedies 
provided  by  this  act  or  the  act  to  which  it  is  a  supplement. 

It  may  well  be  doubted  whether  the  new  provision  quoted  or  the  one 
already  in  the  act  adds  any  substantial  remedy  to  the  act.  If  a  man- 
damus should  be  obtained  under  the  present  act  or  an  injunction  issued 
under  the  proposed  amendment,  the  carrier  would  merely  be  required 
to  do  that  which  the  law  expressly  requires  him  to  do  anyhow  under 
heavy  penalties.  It  would  seem,  therefore,  to  be  about  as  easy  to 
make  legal  proof  of  and  punish  the  violation  of  the  act  itself  as  to  make 
such  proof  of  and  punish  the  violation  of  the  mandamus  or  injunction. 
If,  however,  it  is  believed  that  the  adoption  of  this  provision  will 
increase  the  remedy  now  existing  and  facilitate  the  prevention  of  secret 
rate  cutting,  there  could  be  no  objection  to  making  the  experiment. 

The  foregoing  provisions,  which  make  such  slight  changes  in  the 
present  act,  and  evidently  have  such  slight  value  in  mcreasing  the  effi- 
cacy of  the  law,  are  absolutely  the  only  ones  that  relate  to  the  matter 
sought  to  be  remedied. 

Tne  rest  of  this  bill,  however,  while  having  no  possible  connection 
with  the  evil  complained  of,  is  of  the  most  radical  character.  In  a 
different  form  it  embraces  all  the  important  parts  of  the  Cullom  bill. 
It  confers  upon  the  Commission  tne  legislative  power  of  making 
rates,  classifications,  and  regulations  for  interstate  carriers.  It  gives 
the  courts  nominal  power  of  review,  but  it  is  a  power  which  the  courts 
would  be  unwilling  to  exercise,  and  which,  moreover,  as  the  Interstate 
Commerce  Commission  well  knows,  the  courts  could  not  exercise 
under  the  Constitution,  since  the  power  in  question  is  legislative 
and  not  judicial.  The  power  of  the  courts  over  the  nites  fixed  by  the 
Commission  under  this  bill  would  be  just  the  same  as  the  courts  would 
have  if  no  judicial  review  were  provided  for  at  all;  that  is,  it  would  be 
the  power  to  set  the  rates  aside  if  they  were  found  to  be  confisactory 
in  cnaractter.  In  other  words.  Under  this  bill  the  Commission  mav 
take  away  just  as  much  of  the  profits  of  the  milroad  companies  as  it 
chooses  without  any  fear  of  interference  by  the  courts  so  long  as  the 
railroads  can  not  demonstrate  that  practically  all  of  their  profits  have 
been  destroyed.  Thus  under  this  bill  the  power  of  the  Commission 
over  the  railroads  is  almost  absolute,  and  tney  have  perhaps  an  even 
greater  power  over  the  relative  prosperity  of  all  the  cities  and  towns 
in  the  United  States.  There  is  not  one  of  the  forcible  and  unanswer- 
able arguments  with  which  ^ou  have  so  vigorously  assailed  the  Cullom 
bill  that  is  not  equally  applicable  to  this  measure. 
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There  i»  absolutely  no  excuse  for  the  passage  of  the  parts  of  this 
bill  conferring  upon  the  Commission  the  rate-making  power.  It  will 
not  in  any  wav  tend  to  prevent  the  discriminations  so  generally  com- 
plained of  which  result  from  secret  rate  cutting.  It  is  not  needed  to 
remedy  any  unjust  discriminations  which  may  exist  in  tariff  rates,  the 
present  act,  when  properly  enforced,  affording  ample  protection  in 
that  regard. 

It  does  seem  that  these  two  entirely  distinct  branches  of  this  subject 
should  be  kept  separate.  There  is  no  reason  why  amendments  designed 
to  assist  in  enforcing  the  law  relative  to  the  publication  of  rates  and 
charging  of  rates  as  published  should  be  coupled  with  the  entirely 
distinct  proposition  that  the  Commission  should  hav^e  the  legislative 
power  oi  making  tariff  rates.  It  would  seem  wise  for  those  who  in 
good  faith  desire  to  prevent  secret  rate  cutting  and  believe  that  amend- 
ments to  the  act  will  promote  that  object  to  push  the  amendments 
related  to  that  object  instead  of  promoting  the  plan  of  putting  the 
genei'al  rate-making  power  in  the  bands  of  the  Interstate  Commerce 
Commission.  The  latter  scheme  will  not  remedy  any  substantial  evil, 
and  as  it  is  so  needless  and  dangerous  it  will  undoubtedly  develop  seri- 
ous opposition  which  would  not  be  I'aised  at  all  with  respect  to  any 
amenaments  designed  in  good  faith  to  enforce  the  maintenance  of 
published  tariffs. 

Yours,  truly,  Walker  D.  Hines, 

J^irst  Vice-President 
Louisville  and  NashviUe  Railroad  Cmnpany, 


SOME  COMMENTS  UPON  MR.  E.  P.  BACON'S  ARGUMENTS  IN  BEHALF  OF 
THE  RATE-MAKING  POWER  FOR  THE  INTERSTATE  COMMERCE  COM- 
MISSION. 

In  the  North  American  Review  for  January,  1902,  Mr.  E.  P.  Bacon 
discusses  under  the  title  of  *^  Inadequate  powersof  the  Interstate  Com- 
merce Commission"  what  he  conceives  to  be  the  remedies  for  the  evils 
which  he  depicts.  He  dwells  upon  the  *' power  for  extorting  money 
from  the  public"  which,  he  says,  is  possessed  by  the  railroads.  He 
declares  that  the  consumers  and  producers  must  "be  protected  from 
the  rapacity  of  the  common  carriers  of  the  country,"  ana  demonstrates, 
at  least  to  his  own  satisfaction,  that  during  the  vear  ended  June  30, 
1900, over  $142,000,000  was  ''wrongfully  wrung  from  the  pockets  of 
the  people"  by  the  railroads. 

The  fundamental  principle  of  Mr.  Bacon's  treatment  of  this  subject 
is  not  stated  so  clearly  in  this  article  as  it  was  stated  by  him  in  a  recent 
communication  to  the  New  York  Times,  wherein  he  indicated  that  the 
demand  of  himself  and  his  associates  for  the  desired  amendments  to  the 
act  to  regulate  commerce  was  based  upon  the  doctrine  that  the  rail- 
roads performed  a  governmental  function,  and  therefore  should  per- 
form it  in  the  same  manner  as  if  done  by  the  Government  itself,  and 
consequently  should  be  allowed  only  a  fair  return  upon  their  invest- 
ment. It  has  been  frequently  asserted  that  the  railroads  are  per- 
forming a  governmental  function,  and  but  few  seem  to  have  stopped 
to  inquire  into  the  correctness  of  the  assertion.  Our  theories  of  gov- 
ernment have  been  derived  from  England.     When  did  it  become  a 
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governmental  function  either  in  England  or  America  to  transport 
ireight  or  passengers  by  rail,  water,  or  ordinary  highways?  The  fact 
is,  tnat  while  it  has  been  conceived  to  be  a  governmental  function, 
both  in  England  and  America,  to  provide  public  highways  for  ordi- 
nary travel,  it  has  never  been  the  policy  of  the  Government  to  per- 
fonn  the  transportation  service.  It  would,  no  doubt,  i^equire  an 
amendment  to  the  Constitution  of  the  United  States  before  the  United 
States  Government  could  acquire  and  operate  the  railroads  of  the 
country.  Clearly  the  stage  driver  or  the  drayman  does  not  perform  a 
function  of  the  Government,  although  he  uses  the  public  highway, 
any  more  than  does  the  butcher  or  the  baker,  for  whose  equal  use 
that  public  highway  is  made. 

If  we  grant,  for  the  sake  of  argument,  that  Mr.  Bacoh  is  correct  in 
his  position  that  the  carrying  of  freight  and  passengers  is  govern- 
mental work,  and  that  therefore  the  Government  must  see  that  the 
carriers  do  that  work  just  as  the  Government  itself  would  do  it,  it 
would  necessarily  follow  that  the  regulation  must  not  stop  with  the 
matter  of  rates,  but  must  extend  to  the  character  of  the  service,  and 
the  Interstate  Commerce  Commission  must  be  endowed  with  the  power 
of  correcting  time  tables  as  well  as  tariffs,  thus  regulating  the  number, 
speed,  and  time  of  trains.  Moreover,  if  the  carrj'ing  of  freight  and 
passengers  is  governmental  work,  and  the  Government  must  see  to  it 
that  not  more  than  a  **fair  return"  is  enjoyed  by  the  corporations 
which  perform  this  governmental  service,  is  it  not  equally  incumbent 
upon  tne  Government  to  see  that  these  same  corporations  enjoy  not 
less  than  a  '*fair  return?"  Mr.  Bacon  complains  bitterlv  that  during 
the  most  prosperous  year  our  country  had  known,  and  when  other 
capital  had  enjoyed  very  large  returns,  the  railroads  realized  a  surplus 
of  $142,754,358,  amounting  pi-actically  to  1^  per  cent  of  the  amount 
invested  in  railroads.  He  denounces  this  sum  as  '^wrongfully  wrung 
from  the  pockets  of  the  people."  He  seems  to  think  that  the  $118,6^,- 
409  paid  in  dividends,  i-epresenting  approximately  2.1  per  cent  on  the 
capital  stock,  is  the  full  measure  of  the  ''fair  return  "  to  which  the  rail- 
roads are  entitled.  He  seems  to  think  that  it  was  imrticularly  inde- 
fensible in  the  railroads,  in  addition  to  paying  dividends  averaging  2.1 
per  cent  on  the  capital  stock,  to  devote  about  $25,000,000  to  permanent 
improvements,  although  such  permanent  improvements  are  generally 
regarded  as  directly  in  the  public  interest.  Mr.  Bacon  does  not  indi- 
cate, however,  that  if  his  theories  are  carried  out  it  will  be  proper  for 
the  Government  to  make  up  the  deficit  in  years  of  depression,  or  to 
insure  the  "fair  return"  of  2.1  per  cent  on  the  capital  stock. 

If  transportation  is  a  function  of  the  Government,  why  not  regulate 
carriers  by  water,  which,  in  fact,  do  use  a  free  highway,  improved  by  the 
Government  for  their  benefit?  If  the  transportation  service  is  gov- 
ernmental, is  it  not  the  duty  of  the  Government  to  perform  this  work 
itself  instead  of  leaving  it  to  others,  who,  according  to  Mr.  Bacon, 

Sjrform  it  so  badly?  But  while  Mr.  Bacon  may  be  unwilling  for  the 
overnment  to  perform  what  he  says  is  its  own  work,  and  does  not 
propose  even  regulation  except  for  the  railroads,  and  desires  regula- 
tion only  for  the  revenue  of  the  railroads,  he  certainly  should,  in  oixier 
to  be  consistent,  make  adequate  provision  for  guaranteeing  the  "  fair 
return."  Many  railroads  are  operated  without  any  proht  whatever 
except  in  unusually  prosperous  years.  The  average  returns  for  the  past 
ten  years  would  snow  an  almost  inappreciable  profit  on  a  vast  number 


INTEKSTATE'OOMMERCE   LAW.  5l7 

of  railroads.  They  would  welcome  with  delight  an  undertaking  by 
the  Federal  Government  to  insure  them  enjoyment  of  an  adequate 
profit  in  the  future. 

The  truth  is,  that  the  basis  of  governmental  regulation  is  the  fact 
that  the  business  regulated  is  *' affected  with  a  public  use."  Ware- 
houses and  grain  elevatoi*s  are  subject  to  the  same  regulation,  and  at 
common  law  millers  and  bakers  were  subject  to  the  same  regulation 
as  common  carriers.  The  extent  of  the  regulation  is  simply  to  pro- 
tect the  public  against  unreasonable  exactions  or  unjust  aiscrimina- 
tions.  It  is  neither  the  duty  nor  the  moral  right  of  the  Government 
to  restrict  the  returns  of  a  business  affected  with  a  public  use  so  as  to 
afford  only  a  low  rate  of  interest  in  good  years  and  leave  it  to  face 
deficits  in  bad  years.  Such  action  is  especially  unjust  with  respect  to 
a  business  so  hazardous  in  its  results  as  the  railroad  business.  It  is 
not  the  duty  or  moral  right  of  the  Government  to  prohibit  the  investor 
in  a  business  affected  with  a  public  use  from  sharing  along  with  other 
investors  in  liberal  returns  on  invested  capital  in  prosperous  years. 
It  may  be  that  the  carrier  is  without  constitutional  protection  if  the 
Government  so  reduces  its  revenues  as  to  leave  but  a  small  return, 
provided  that  return  is  not  so  small  as  to  prove  confiscatory.  Because 
the  Government  is  powerful  enough  to  cut  down  revenues  to  a  veiy 
low  basis  is  no  reason  why  it  should  do  so,  or  why  it  should  confer  on 
the  Interstate  Commerce  Commission  the  power  of  determining, 
almost  conclusively  for  practical  purposes,  how  small  a  return  shall 
be  permitted  on  capital  invested  in  railroads. 

Mr.  Bacon  discusses  the  '^ pervasiveness"  of  the  cost  of  ti*ansporta- 
tion;  points  out  that  it  constitutes  part  of  the  cost  of  everything,  and 
is  collected  as  silently  and  unconsciously  to  the  actual  payer  as  the 
customs  duties  of  the  Government.  He  shows  that  the  ireight  reve- 
nues of  the  country  are  several  times  as  much  as  the  import  duties 
collected  by  the  Government.  In  the  advanced  state  of  civilization  of 
the  present  day  every  economic  element  is  pervasive.  The  *' actual 
payer"  contributes  to  the  cost  of  raw  materials  or  the  cost  of  labor 
just  as  "  silently  and  unconsciously  "  as  he  does  to  the  cost  of  trans- 
portation. The  annual  cost  of  raw  materials  or  the  annual  cost  of 
tabor  is,  no  doubt,  many  times  the  annual  import  duties.  It  is  not 
perceived  that  these  conditions  would  justify  vesting  the  Interstate 
Commerce  Commission  with  the  power  to  fix  the  cost  either  of  raw 
material  or  labor. 

Mr.  Bacon  is  evidently  of  the  opinion  that  rates  of  freight  genemlly 
in  this  country  are  decidedly  too  nigh.  He  does  not  content  himself 
with  the  general  figures  above  referred  to,  but  goes  on  to  point  out 
increases  made  by  changes  in  classification  during  the  year  1900,  and 

5i*oceeds  tocombat  the  generally  accepted  theory  that  rates  have  steadily 
eclined  in  this  country.  He  also  insists  that  less  than  carload  rates 
should  not,  at  the  most,  exceed  carload  rates  by  more  than  5  per  cent. 
It  is  evidently  this  general  condition  of  ''extortionate"  rates  which 
Mr.  Bac^on  proposes  to  correct  by  giving  the  Commission  the  power  to 
make  rates,  ana  yet  Mr.  Bacon  takes  great  pains  to  make  the  impres- 
sion that  the  rate-making  power  desired  is  not  a  general  rate-making 
power  at  all.  Obviously,  if  it  is  not  a  general  rate-making  power,  it 
can  not  correct  the  generally  extortionate  rates  which  Mr.  Bacon  claims 
BOW  prevail  in  this  country. 
In  point  of  fact,  however,  the  rate-making  power  advocated  by  Mr. 
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Bacon  and  his  associates  is  as  general  as  it  is  possible  to  make  it  It 
is  proposed  to  give  the  Commission  the  power  to  make  rates  upon 
complaint.  There  is  no  limit  to  the  number  of  rates  that  may  be  com- 
plained of  in  a  single  petition.  The  Commission  itself  can,  under 
the  law,  inaugurate  complaints  whenever  it  pleases.  The  Supreme 
Court  of  the  United  States  has  pointed  out  that  under  the  proposed 
power  the  Commission  could  inaugurate  a  single  complaint,  and  as  a 
result  of  it  reduce  every  interstate  rate  in  the  United  States.  In  one 
case  in  which  the  Commission  assumed  to  exercise  the  power  which 
Mr.  Bacon  proposes  to  give  it,  it  materially  reduced  the  rates  u{H>n 
two  thousand  or  more  articles  from  Chicago  and  Cincinnati  to  eight 
of  the  principal  Southern  cities.  If  its  order  had  been  effective,  it 
would  have  radically  changed  the  rates  on  a  verv  large  percentage  of 
all  the  interstate  traflBc  or  the  United  States.  Indeed,  the  change  of 
a  single  important  rate  upon  one  class  of  freight,  or  even  upon  a  very 
few  articles,  will  necessarily  bring  about  other  changes  or  the  most 
widespread  character. 

While,  therefore,  Mr.  Bacon  argues  to  the  contrary,  there  is  no 
doubt  of  the  fact  that  the  Commission  would  have  ample  power  to 
make  the  general  rate  reductions  which  Mr.  Bacon  attempts  to  show 
are  necessary.  Mr.  Bacon's  article  clearly  shows  that  the  Commission 
will  be  called  on  to  make  these  general  reductions  to  meet  the  views  of 
Mr.  Bacon  and  his  friends.  The  extensive  and  sweeping  activity  of 
the  Commission  in  the  past  in  making  rates  when  it  had  no  power  to 
do  so  is  the  surest  possible  indication  that  the  Commission  will  undaunt- 
edly go  about  the  general  rate  reductions  which  will  in  this  way  be 
called  for.  Nothing  can  be  more  pertinent  in  this  connection  than  the 
following  vigorous  words  of  Judge  Cooley: 

The  Commission  would  in  effect  be  required  to  act  as  rate  makers  for  all  the  roads, 
and  compelled  to  adjust  the  tariffs  so  as  to  meet  the  exigencies  of  business,  while 
at  the  same  time  endeavoring  to  protect  relative  rights  and  equities  of  rival  carriers 
and  rival  localities.  This  in  any  considerable  state  would  be  an  enormous  task.  In 
a  country  so  large  as  ours,  and  with  so  vast  a  mile^e  of  roads,  it  would  be  superhu- 
man. A  constniction  of  the  statute  which  would  require  its  performance  would 
render  the  due  administration  of  the  law  altogether  impracticable;  and  that  foct 
tends  strongly  to  show  that  such  a  construction  could  not  nave  been  intended.  (In 
re  L.  and  K.  Co.,  1  Int  Com.  Com.  Rep.,  66.) 

Mr.  Bacon  starts  out  with  the  incorrect  statement  that  the  interstate- 
commerce  act  hjis  proved  futile  in  remedying  the  abuses  in  the 
transportation  service  which  it  was  designed  to  correct,  because  the 
Commission  has  been  rendered  impotent  by  decisions  of  the  Federal 
courts. 

The  principal  evil  which  the  act  to  regulate  commerce  was  designed 
to  correct  was  the  evil  of  secret  rate  cutting.  There  has  been  no 
decision  of  the  Federal  courts  which  has  impaired  the  ability  of  the 
Commission  to  enforce  the  law  in  this  respect.  In  this  regard  Mr. 
Bacon's  statement  is  absolutely  without  foundation. 

The  other  evils,  or  possible  evils,  which  the  act  was  desig^ned  to 
correct  were  i-ates  excessive  or  unjust  in  themselves,  and  unjust  dis- 
criminations between  different  localities  or  different  classes  of  traffic, 
such  unjust  discriminations  being  confined,  of  course,  to  those  appar- 
ent from  the  tariffs,  since  those  resulting  from  secret  rate  cutting  fall 
under  the  other  branch  already  referred  to.  It  seems  to  have  oeen 
generally  conceded  until  Mr.  Bacon's  article  appeared  that  rates  j^n- 
erally  were  not  of  themselves  excessive  in  this  country.     And  unjust 
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discriminations  between  different  localities  or  different  classes  of  traffic 
are  surely  not  very  numerous,  taking  into  considei*ation  the  enoimous 
volume  of  our  interstate  tmffic.  Only  twenty  formal  complaints  of  all 
kinds  were  filed  before  the  Commission  during  the  year  1900,  which 
is  the  last  year  for  which  the  figures  are  now  before  me.  But 
whether  such  complaints  be  few  or  many,  the  present  act  provides 
a  substantial  remedy  for  all  instances  where  any  railroad  company 
attempts  to  charge  tariff  rates  which  are  in  themselves  excessive,  or 
which  work  an  unjust  discrimination  between  different  localities  on  its 
line  or  between  different  descriptions  of  traffic  passing  over  its  line. 
Mr.  Bacon  claims  that  the  power  to  order  the  carrier  to  cease  and 
desist  from  charging  an  excessive  or  unjustly  discriminatory  rate  is 
worthless  because  the  carrier  may  comply  with  the  order  by  making 
some  inappreciable  change,  yet  Mr.  Bacon  fails  to  instance  a  single 
case  in  which  the  Commission  has  made  an  order  of  that  sort  and 
sought  to  enforce  it  through  the  courts  where  the  result  has  not  been 
either  compliance  by  the  carrier  or  decision  by  the  courts  that  on  the 
merits  of  the  case  the  order  was  improper.  In  numerous  cases  the 
Commission  has  gone  beyond  its  powers  and  attempted  to  prescribe 
rates  for  the  future,  or  has  refused  to  give  considemtion  to  competent 
evidence  submitted  to  it,  and  on  one  or  the  other  of  these  accounts 
the  courts  have  frequently  set  aside  the  Commission's  orders.  These 
are  the  cases  to  which  Mr.  Bacon  refere  when  he  speaks  of  the  delays 
in  the  courts  varying  from  five  to  seven  years.  These  cases,  however, 
fail  utterly  to  show  any  lack  of  efficacy  in  the  law  when  the  Commis- 
sion keeps  within  its  powers,  or  to  show  any  undue  delay  in  enforcing 
the  Commission's  lawful  orders. 

Mr.  Bacon  states  that  the  Wisconsin  Cheese  Makers'  Association 
complained  of  the  rates  on  cheese  to  Chicago.  He  says  that  the  asso- 
ciation was  advised  to  make  complaint  to  the  Interstate  Commerce 
Commission,  but  in  view  of  the  limitations  set  upon  the  authority  of 
the  Commission  by  the  decisions  of  the  Supreme  Court  '^the  associa- 
tion was  discouraged  from  undertaking  any  further  proceedings." 
He  also  refers  to  numerous  increases  in  rates  by  changes  in  classifica- 
tion, and  shows  that  the  Interstate  Commerce  Commission  made  a 
general  investigation  of  complaints  arising  out  of  these  changes  in 
classification  and  in  effect  announced  that  the  changes  were  unjustifi- 
able. He  shows  that  the  Commission  indicated  by  its  report  that 
there  was  no  public  tribunal  before  which  inquiry  could  be  had  into 
these  changes  and  redress  could  be  administered.  Mr.  Bacon  deduces 
from  this  the  conclusion  that  the  present  act  is  futile  and  that  the 
Commission  can  not  afford  any  redress  unless  it  is  given  the  power 
to  make  rates  generally.  The  real  conclusion  established  by  Mr. 
Bacon's  statements  is  either  that  the  Interstate  Commerce  Com- 
mission believed  that  the  rates  in  question  were  not  unreasonable, 
or,  if  it  believed  them  unreasonable  it  preferred  to  avoid 
attempting  to  correct  them.  The  fact  that  the  commission  did  not 
have  all  the  power  it  desired  was  no  reason  for  its  not  exercising 
all  the  power  it  did  have,  if  it  believed  the  increased  rates  were 
unlawful.  The  present  act  gives  the  Commission  the  power  to  order 
carriers  to  discontinue  any  unjust  discrimination  between  different 
classes  of  traffic,  and  also  gives  the  Commission  the  power  to  order  the 
discontinuance  of  any  unreasonable  rates.  Hence  if  changes  in  clas- 
sification work  such  discriminations  or  bring  about  unreasonable  rates, 
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the  Commission  has  the  power  to  order  their  discontinuance.  The 
Commission  has  recently  neld  that  it  had  this  power,  and  has  exer- 
cised it  in  the  case  of  Meyer  v.  various  railroads,  decided  by  the  Com- 
mission on  November  27,  1901.  Yet,  while  the  Commission  sought 
in  various  ways  to  make  the  impression  that  the  increased  rates 
brought  about  by  the  changes  in  classification  referi'ed  to  by  Mr. 
Bacon  were  unjust  and  indeiensible,  it  refrained  from  exercising  the 
power  which  it  admittedly  had,  and  sought  to  create  the  impression 
that  it  had  no  power  in  the  premises.  The  result  was  that  only  three 
formal  complaints  seem  to  have  been  filed  involving  the  question  of 
classification,  two  relating  to  alleged  wrongful  classification  of  marble 
and  granite  blocks,  and  one  to  alleged  wrongful  classification  of  common 
soap.  The  complainants  in  the  first  two  cases  succeeded  in  making  a 
satisfactory  compromise,  resulting  in  20  per  cent  reduction  in  the  i-ates 
involved,  and  the  last-named  complaint  seems  never  yet  to  have  been 
detemiined.  The  history  of  this  matter  wholly  fails  to  show  lack  of 
eflicacy  in  the  present  law;  it  simply  shows  that  the  Commission  has 
managed  to  avoid  taking  the  steps  which  it  undoubtedly  has  the  right 
to  take  to  enforce  the  law  in  cases  where  it  believes  that  the  law  has 
not  been  complied  with.  The  grant  to  the  Commission  of  the  prac- 
tically unlimited  power  and  discretion  to  make  all  the  interstate  mtes 
in  this  country  should  rest  upon  a  more  substantial  basis  than  the  mere 
fact  that  the  Commission,  displeased  with  the  limits  of  its  present 
powers,  has  been  unwilling  to  exercise  those  powers. 

There  has  so  far  been  an  utter  failure  to  demonstrate  that  the 
Commission's  power  to  order  the  discontinuance  of  unlawful  practices 
is  not  adequate  to  afford  substantial  protection.  Mr.  Bacon  com- 
ments upon  the  fact  that  the  representative  of  one  i-ailroad  admitted 
that  that  company  had  never  complied  with  an  order  of  the  Com- 
mission without  testing  its  validity  in  the  courts.  I  am  the  repre- 
sentative to  whom  he  refers,  and  1  take  this  occasion  to  state  that 
in  every  such  contest,  with  one  exception,  the  courts  have  set  aside 
the  Commission's  orders  on  the  grounds  that  the  Commission  had 
exceeded  the  powers  given  it  by  the  act,  or  had  ignored  compe- 
tent evidence  which  was  offered  by  the  railroad  company.  These 
decisions,  however,  fail  utterly  to  show  that  unlawful  practices  are 
not  susceptible  of  adequate  correction  if  the  Commission  proceeds 
according  to  the  law.  When  it  so  proceeds  its  orders  of  discontinu- 
ance directed  against  any  existing  unlawful  practices  will,  of  course, 
be  upheld  by  tne  courts,  and  the  long  delays  which  were  incident  to 
the  eases  wherein  the  Commission  had  exceeded  its  powers  will  not 
exist.  The  circuit  court  to  which  the  Commission  applies  for  the 
enforcement  of  its  orders  is  required  to  give  a  speedy  hearing,  and  if 
it  decrees  the  enforcement  of  the  Commission's  orders  an  appeal  by 
the  carrier  can  not  suspend  or  postpone  the  orders  going  into  effect 
Certainly  a  fair  trial  should  be  given  to  the  present  act  instead  of  con- 
demning that  act  because  the  Commission  has,  in  numerous  instances, 
invalidated  its  orders  by  exceeding  its  authority,  and  in  numerous 
other  instances  has  avoided  exercising  the  authority  which  the  act 
confers  upon  it. 

Not  only  will  the  rate-making  power  which  Mr.  Bacon  advocates  be 
as  general  and  sweeping  as  could  possibly  be  imagined,  both  in  theory 
and  in  practice,  but,  both  in  theory  and  in  practice,  it  will  be  virtually 
tree  from  any  substantial  review  by  the  courts.     It  is  settled  that  the 
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rate  making  is  not  a  judicial  but  a  legislative  function,  and,  as  the 
members  of  the  Interstate  Commerce  Commission  declare,  is  a  func- 
tion with  which  the  courts  can  have  nothing  to  do.  The  only  power 
the  courts  would  have  under  the  review  provided  in  the  bill  advocated 
by  Mr.  Bacon,  or  under  any  review  that  could  be  provided,  will  be  the 
power  to  set  aside  rates  fixed  by  the  Commission  if  those  rates  are  so 
very  low  as  to  amount  to  confiscation.  Moreover,  it  is  clear  that  the 
courts  would  not  be  willing  to  exercise  the  power,  even  if  thev  had  it, 
of  setting  aside  rates  whenever  the}'^  might  disagree  with  the  Com- 
mission as  to  the  reasonableness  of  those  i-ates.  The  courts  would 
undoubtedly  hold  that  the  questions  involved  were  questions  of  fact 
peculiarly  within  the  province  of  the  Commission,  and  would  not  dis- 
turb the  Commission's  findings  upon  those  questions  of  fact  unless  the 
findings  were  palpably  wrong.  Therefore  a  very  wide  absolute  dis- 
cretion would  be  vested  in  the  Commission.  Undoubtedly,  therefore, 
Mr.  Bacon's  proposition  is  to  give  the  C'Ommission  unlimited  and 
practically  absolute  power  to  mase  rates  just  as  generally  as  the  Com- 
mission may  choose  to  make  them. 

While  it  is  plain  that  the  ti*ansportation  of  freight  and  passengers 
is  not  and  never  has  been  a  governmental  function  either  in  England 
or  the  United  States,  it  is  not  denied  that  the  Government  has  the 
right  to  adopt  reasonable  regulations  for  the  purpose  of  securing  just 
and  reasonable  I'ates.  I  earnestly  insist  that  the  present  law  affords 
ample  protection  in  these  respects  so  far  as  tariff  rates  are  concerned; 
that  the  general  power  in  the  Commission  to  make  in  its  discretion 
rates  for  all  interstate  carriers  of  the  United  States  is  a  power  of  the 
most  stupendous  and  dangerous  character  imaginable,  involving  an 
infinity  of  complications  utterly  beyond  the  ability  of  an}'^  single  tribu- 
nal, and  absolutely  unnecessary  and  indefensible. 
Respectfully, 

Walker  D.  Hines, 

First  Vice-President 
LouisviUe  and  Nashville  Railroad  Company. 

Louisville,  Ky.,  January  25^  19(M. 


SOME     COMMENTS     UPON     THE     FIFTEENTH     ANNUAL     REPORT    OF    THE 

INTERSTATE  COMMERCE   COMMISSION. 

In  its  fifteenth  annual  report,  made  public  a  few  days  ago,  the  Inter- 
state Commerce  Commission  endeavors,  as  it  has  done  for  yeai-s,  to 
excite  support  for  its  demand  for  more  power  by  describing  the  preva- 
lence of  secret  rate  cutting.  It  recently  held  new  investigations  at 
Chicago  and  Kansas  City  to  go  through  the  fonn  of  finding  out  what 
it  has  known  for  years  as  to  cut  rates  on  packing-house  products  and 

?fi*ain  in  that  territory.  These  hearings  seem  to  have  been  held  not 
or  the  purpose  of  taking  steps  to  enforce  the  law,  but  simply  to 
advertise  in  a  striking  way  the  Commission's  contention  that  the  law 
can  not  be  enforced;  and  its  annual  report  seems  to  have  been  unusu- 
ally delayed  so  as  to  give  great  prominence  to  the  subject  by  telling 
of  these  "startling"  disclosures,  which  the  Commission  has  known 
about  for  years. 
The  Commission  utilizes  this  shoYrmg  «^  \io  ^«iQX^\»  \^\fejd.\w  ^^\\»x». 
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territory  upon  these  two  classes  of  traffic  as  its  principal  argument  in 
favor  oi  the  legislation  which  it  has  been  trying  so  long  to  get.  As 
the  only  radical  change  which  the  Commission  desires  in  the  law  is  the 
power  to  make  rates,  and  as  that  power  can  have  no  possible  tendency 
to  aid  in  the  maintenance  of  tariff  rates,  this  report  has,  like  former 
reports,  served  to  confuse  the  situation  by  creating  the  utterly  false 
impression  that  the  power  it  is  striving  for  will  prevent  secret  rate 
cutting.  It  is  unnecessary  in  this  connection  to  devote  space  to  expos- 
ing this  unworthv  scheme  of  advertising  an  evil  for  tne  purpose  of 
securing  a  remecfy  having  no  relation  to  it.  Another  aspect  of  the 
matter  seems  to  demand  more  immediate  attention. 

The  Commission  condemns  in  unmeasured  terms  the  shippers  and 
railroads  involved  in  these  rate-cutting  transactions,  and  moralizes  at 
length  upon  the  unfortunate  effects  of  such  violations  of  the  law.  It 
becomes  important,  in  view  of  the  Commission's  attitude,  to  keep  before 
the  public  the  indisputable  fact  that  the  general  prevalence  of  secret 
I'ate  cutting  upon  any  form  of  traffic  in  any  section  of  the  country 
must  be  due  principally  to  the  Commission's  utter  failure  to  perform 
its  manifest  duty.  This  statement  is  not  made  for  the  purpose  of 
excusing  or  palliating  the  illegal  acts  of  either  the  railroads  or  the 
shippers  involved,  but  because  it  serves  as  an  additional  and  striking 
illustration  of  the  fact  that  such  complaints  as  exist  against  the  present 
act  to  regulate  commerce  are  due  to  the  Commission's  failure  to  per- 
form its  duty  under  that  act  rather  than  to  any  defects  in  the  act 
itself,  and  it  therefore  constitutes  an  unanswerable  argument  against 
giving  the  Commission  more  power. 

The  paramount  pui*pose  or  the  act  to  regulate  commerce  was  to 
secure  publicity  ana  the  maintenance  of  tariff  rates.  The  report  of  the 
Senate  Select  Committee  on  Interstate  Commerce,  dated  Januarv  18, 
1886,  accompanying  the  bill,  which,  with  some  amendments,  became 
what  is  known  as  the  '*Act  to  regulate  commerce,"  stated  that  the 
discrimination  between  persons  similarly  situated  for  whom  like  serv- 
ices were  performed  was  the  most  flagrant  and  reprehensible  form  of 
arbitrary  discrimination,  and  constituted  the  greatest  evil  of  the 
transportation  system  of  the  United  States  (p.  188).  The  committee 
pointed  out  that  publicity  was  the  best  remedy  for  this  condition,  and 
that  therefore  the  carriers  should  be  required  to  publish  their  tariffs, 
and  any  deviation  therefrom  should  be  aeclared  unlawful,  adding  that 
such  publicity  was  insisted  upon  and  piut^tically  secured  in  other 
countries  and  there  could  be  no  doubt  that  it  should  obtain  in  the 
United  States  (p.  200). 

The  Interstate  Commerce  Commission  was  created  expressly  to 
enforce  the  law,  and  hence  to  enforce  maintenance  of  tarifli  rates  and 
thereby  prevent  this  paramount  evil  of  discriminations  through  the 
medium  of  secret  rates.  Section  12  of  the  act  provides  that  *'the 
Commission  is  hereby  authorized  and  required  to  execute  and  enforce 
the  provisions  of  this  act."  No  provisions  of  the  act  are  accepted 
from  the  wide  duty  thus  imposed  upon  the  Commission.  That  Con- 
gress intended  that  the  Commission  should  see  to  the  enforcement 
of  the  act  through  the  medium  of  criminal  prosecutions,  as  well  as 
otherwise,  is  plain  from  the  provision  of  section  12  that  "upon  the 
request  of  the  Commission  it  shall  be  the  duty  of  any  district  attorney 
of  the  United  States  to  whom  the  Commission  may  apply  to  institute 
ID  tbe proper  court  and  prosecute,  uudei*  t\i^dax^QX;\o\xo\\k^  Mtorney- 
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» 

General  of  the  United  States,  all  necessary  proceedings  for  the  enforce- 
ment of  the  provisions  of  this  act  and  for  the  punishment  of  all  viola- 
tions thereof,  and  the  costs  and  expenses  of  such  prosecutions  shall  be 
paid  out  of  the  appropriation  for  the  expenses  of  the  courts  of  the 
United  States." 

To  enable  the  Commission  to  perform  these  important  duties,  for 
the  discharge  of  which  it  was  created,  section  12  requires  the  Com- 
mission to  »eep  itself  informed  as  to  the  manner  and  method  in 
which  the  business  of  carriers  is  conducted,  and  the  Commission  is 
given  the  widest  possible  powers  of  investigation.  The  act  provides 
that  the  Commission  shall  **have  the  right  to  obtain  from  such  com- 
mon carriers  full  and  complete  information  necessary  to  enable  the 
Commission  to  perform  the  duties  and  carry  out  the  objects  for  which 
it  was  created,'  and  that  "the  Commission  shall  have  the  power  to 
require  by  subpcena  the  attendance  and  testimony  of  witnesses,  the 

§  reduction  of  all  books,  papers,  tariffs,  contracts,  agreements,  and 
ocuments  relating  to  any  matter  under  investigation."  The  Com- 
mission fs  given  the  full  aid  of  the  courts  in  enforcing  complete  obe- 
dience to  subpoenas  issued  by  it  or  by  any  commissioner.  The  right 
of  the  Commission  to  this  aid  from  the  courts  has  been  affirmed  by 
the  Supreme  Court  of  the  United  States.  By  the  act  of  February  11, 
1893,  no  person  shall  be  excused  from  attending  or  testifying  or 
answering  any  lawful  inquiry,  or  producing  books,  papers,  tariffs,  con- 
tracts, agreements,  and  documents,  in  obedience  to  subpoena  or  lawful 
requirementof  the  Commission,  on  the  ground  that  so  doing  may  tend  to 
criminate  him.  This  act  has  likewise  been  upheld  by  the  Supreme  Court 
of  the  United  States.  The  Commission  may  not  only  hold  sessions 
anywhere  in  the  United  States,  but,  by  one  or  more  of  its  membei-s, 
may  prosecute  any  inquiry  necessary  to  its  duties  in  any  part  of  the 
United  States,  into  any  matter  pertaining  to  the  business  of  any  com- 
mon carrier  subject  to  the  provisions  of  the  act. 

It  is  impossible  to  conceive  a  broader  or  more  explicit  duty  than 
that  which  rests  upon  the  Commission  to  enforce  the  provisions  of  the 
act  against  secret  rate  cutting,  or  broader  powers  tnan  are  given  to 
the  Commission  for  the  purpose  of  enabling  it  to  ascertain  the  facts 
and  carry  on  the  necessary  prosecutions. 

Nevertheless,  the  Commission  has  for  a  long  time  claimed  that  it 
was  endowed  with  none  of  the  functions  pertaining  to  the  detection  and 
punishment  of  delinquents  under  the  act,  except  such  as  might  be 
exercised  by  a  private  citizen,  and  has  evidently  deprecated  the  idea 
that  it  should  act  in  the  capacity  of  a  detective  or  prosecutor  of  vio- 
lators of  the  law.  Whether  the  duty  is  an  agreeable  one  or  not,  it  is 
undoubtedly  a  duty  which  the  Commission  is  expressly  required  to  per- 
form. The  select  committee  of  the  Senate  above  referred  to,  in 
explaining  the  reason  for  the  establishment  of  a  commission,  said: 

What  is  everybody's  business  is  nobo<iy's  business,  and  the  conclusion  seems 
irresistible  that  specific  enactments  must  undoubtedly  fail  to  remedy  the  evils  which 
they  are  designed  to  cure  unless  an  executive  board  be  organized  for  the  special 
purpose  of  set^uring  their  enforcement. 

And  stated  further  that — 

The  sum  and  substance  of  the  proposition  was  tersely  stated  by  Mr.  F.  B.  Thurber, 
of  New  York,  one  of  the  best-known  advocates  of  railroad  regulation,  when  he  said 
that  "we  need  first  a  specific  prohibition  of  practices  geivewAV'^  %JiAv\\\^fe^.\»^aei^x«^^^^ 
together  with  an  executive  to  see  that  the  \aY7&  at^  fe7Le«v\\«^,    Vaw^^  ^XNiassssX.  ^  v^^^js^k 
force,  or  a  police  force  without  laws,  are  e^ua\\y  \3flfcVe»,^^     ^  •  *I\3>.^ 
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But  the  Commission  has  evidently  been  extremely  unwilling  to  per- 
form this  very  necessary  police  duty,  and  the  prevention  of  secret  rate 
cutting  seems  to  have  become  largely  '^nobod^^'s  business, 'Mespite  the 
careful  provision  of  Congress  to  the  contrary.  The  Commission  has 
much  preferred  to  devote  its  time  and  energy  to  making  rates  and  to 
attempting  to  enforce  its  changing  views  as  to  the  proper  construction  of 
the  long  and  short  haul  section.  Upon  such  <]^uestions  the  Commission 
never  accepted  the  adverse  decision  of  any  inferior  court.  It  persistently 
tested  the  same  questions  in  other  inferior  courts,  as  well  as  by  taking 
appeals  to  the  appel late  courts  and  the  Supreme  Court.  While  in  criminal 
cases  there  seems  to  be  no  right  of  appeal  by  the  Government,  yet  if 
the  Commission  had  been  eaually  as  persistent  in  enforcing  its  views 
it  would  never  have  acceptea  the  decision  of  a  single  district  court  as 
a  finality,  except,  perhaps,  in  that  district,  but  would  have  tested  the 
same  question  in  other  district  courts.  There  is  but  little  if  any  evi- 
dence of  any  such  persistence  in  criminal  cases.  If  any  district  court 
decided  against  the  Commission's  view  upon  any  question  connected 
with  the  enforcement  of  the  provisions  against  secret  rate  cutting,  the 
Commission  seems  to  have  been  entirely  content  to  drop  the  matter 
there,  and  to  advertise  the  added  difficulties  of  enforcing  the  maintenance 
of  tariff  rates.  It  must  necessaril}'  result,  therefore,  either  that  the 
Commission  was  lacking  in  proper  diligence  in  enforcing  the  pro- 
visions of  the  act  against  secret  rate  cutting,  or  it  was  satisfied  that  the 
district  court  was  correct  in  its  rulings,  and  iq  the  latter  event  it  fol- 
lows that  the  Commission  Ls  absolutely  without  justification  in  creat- 
ing the  impression  that  the  failure  to  enforce  the  provisions  of  the  act 
as  to  the  maintenance  of  tariff  rates  has  been  due  in  any  sense  what- 
ever to  improper  decisions  by  the  courts. 

But  the  Commission  seems  not  only  glad  to  accept  and  advertise 
the  most  adverse  possible  consti*uction  of  the  courts  as  to  the  provi- 
sions of  the  act  designed  to  prevent  secret  mte  cutting — it  goes  further 
and  absolutely  misreprasents  such  decisions.  It  states  in  its  Fifteenth 
Annual  Report  that  the  courts  have  held  that  to  convict  for  paying  a 
rebate  it  is  necessary  to  show  not  merely  that  the  railroad  company 
paid  a  rebate  to  a  particular  shipper,  but  it  must  also  be  shown  that  it 
did  not  pay  the  same  rebate  to  some  other  shipper,  "  which,  as  a  prac- 
tical matter,  is  almost  always  impossible.''  Tnis  statement  is  not  true 
for  two  reasons. 

In  the  first  place,  it  is  not  impossible,  as  a  rule,  to  show  that  some 
other  shipper  paid  the  higher  rate;  and  in  the  secona  place,  the  decision 
referred  to  by  the  Commission  held  distinctly  the  contmry  of  what  the 
Commission  states.  Inquiry  at  the  office  of  the  Commission  developed 
that  the  case  had  in  mind  was  that  of  the  United  States  v.  Hanley,  71 
Fed.  Rep.,  672,  in  which  the  court  did  hold  that  to  prove  the  offense  of 
unjust  discrimination  there  must  be  proof  as  well  that  a  person  was 
discriminated  against  as  that  a  person  was  favored.  The  court  went 
further,  however,  and  expressly  held  that  the  mere  fact  of  paying  a 
rebate  from  the  tariff  rate  was  in  itself  an  indictable  offense  under  tne 
statute,  regardless  of  what  was  paid  by  anybody  else. 

The  Commission  insists  that  as  a  practical  matter  it  is  almost  impos- 
sible to  prove  that  some  one  paid  the  nigher  rate  than  a  favored  »^hipper. 

The  court's  comment  upon  this  idea  is  instructive  and  interesting. 
The  court  said: 

Til  is  case  illustrates  that  whatever  difficulties  there  are  in  the  enforcement  of  this 
act  are  not  so  much  due  to  the  law  itself  as  to  the  failure  of  the  prosecution  to  gather 
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Up  and  lav  before  the  pund  jury  the  essential  facts  of  a  case.  The  facts  difficult  to 
obtain — the  transaction  between  the  carrier  and  the  favored  shipper — are  fully 
spread  upon  this  indictment.  The  facte  not  difficult  to  obtain — the  identity  of 
the  shipper  discriminated  against — constitute  the  fatal  omission.  Ordinary  alertness 
and  intelligence  would  have  avoided  this  pitfall.  If  there  were  in  fact  unjust  dis- 
crimination, the  grand  jury  ought  to  have  had  no  trouble  in  discovering  the  parties 
discriminated  against.  Commercial  intereste  discriminated  against  never  purposely 
hide  their  complainte. 

This  quotation  clearly  illustrates  the  absurdity  of  the  Commission's 
contention  that  it  is  impossible  to  prove  that  anybody  has  been  dis- 
criminated against.  The  court  clearly  proves  that  it  is  possible,  at 
least,  by  the  exercise  of  "ordinary  alertness  and  intelligence." 

But  even  if  it  should  be  absolutely  impossible  to  find  any  shipper 
who  had  prfid  the  tariff  rate,  then  under  tne  very  case  referred  to  the 
mere  fact  of  one  shipper's  having  been  accorded  less  than  the  tariff 
rate  is  in  itself  an  offense  against  the  statute,  and  is  punishable  by  a 
fine  of  not  exceeding  $5,000  for  each  offense.  Since  this  penalty  may 
be  imposed  for  every  shipment  moving  at  less  than  tariff  rates,  the 
formidable  and  effective  character  of  the  penalty  provided  is  obvious. 

It  is  frequently  contended  by  the  advocates  of  the  Commission's 
demands  that  the  securing  both  of  evidence  and  convictions  is  very 
much  embarrassed  by  the  fact  that  the  carriers'  agents  may  be  sub- 
jected to  the  penalty  of  imprisonment,  and  that  parties  cognizant  of 
the  facts  will  not  tell  them,  and  that  juries  will  not  convict  when 
such  a  penalty  may  be  imposed.  These  considerations,  however, 
do  not  hold  true  at  all  with  respect  to  the  offense  of  departing  from 
the  tariff  rate,  which  under  the  act  is  punishable  by  a  fine  only. 
Here,  then,  the  Commission  has  an  opportunity  to  procure  and 
prosecute  indictments  for  charging  less  than  the  tariff  rates,  where 
it  would  not  have  to  prove  that  any  other  shipper  paid  a  higher 
rate,  where  there  could  be  no  fear  of  the  penalty  of  imprisonment 
being  imposed,  and  where,  therefore,  the  principal  etubari-assment  in 
securing  evidence  and  conviction  would  be  removed.  Yet  there  is 
nothing  whatever  to  indicate  that  the  Commission  has  persistently  or 
at  all  lollowed  up  this  remedy.  On  the  contmry,  it  has  effectually 
succeeded  in  maKing  the  impression  that  no  such  remedy  exists. 
However,  while  creating  that  impression,  it  seemed,  at  least  in  its  last 
annual  report,  to  prefer  not  to  be  in  the  attitude  of  entirely  suppress- 
ing the  existence  of  such  a  remedy,  so,  in  passing,  it  lightly  touched 
upon  it  as  being  an  offense  punishable  by  '*a  possibly  nominal  fine." 
This  language  shows  anything  but  an  honest  and  persistent  purpose  to 
enforce  the  law.  A  fine  which  may  be  as  much  as  $5,000,  in  tne  dis- 
cretion of  the  court,  for  each  offense,  would  not  be  dismissed  merely 
as  ''a  possibly  nominal  fine"  by  a  tribunal  earnestly  wishing  to  utilize 
it  as  a  means  of  enforcing  the  law.  Since  such  a  fine  could  be  imposed 
in  the  case  of  each  shipment  moving  at  less  than  the  tariff  rate,  the 
active  enforcement  of  the  law  would  result  in  a  tremendous  aggregate 
of  fines,  the  possibility  of  which  would  undoubtedly  substantially  cor- 
rect the  evil  to  prevent  which  was  the  principal  purpose  of  the  inter- 
state-commerce act  and  of  the  creation  of  the  Commission. 

These  criticisms  are  made  with  the  full  appreciation  of  the  difficul- 
ties attendant  upon  the  successful  prosecution  of  indictments,  but  these 
difficulties  constitute  no  reason  wny  the  Commission,  whose  business 
it  is  to  enforce  the  law,  should  not  continuously  and  pereistently  try 
toperfomi  its  duty.  If  the  Commission  would  as  promptly  act  upon 
the  assumption  that  it  could  possibly  overcome  tVi'ft'&^^\^^^S^^C^&%^V>X 
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.  acts  upon  the  assumption  that  the  fines  would  be  ''possibly  nominal," 
there  is  no  doubt  whatever  but  that  substantial  improvement  would 
be  jtccomplished.  Moreover,  the  Commission  clearly  indicates  in  its 
last  annual  report  that  it  is  practicable  to  prevent  such  gross  viola- 
tions of  the  law  as  it  sets  forth,  and  indicates  that  if  the  corporation 
were  made  punishable  as  well  as  its  agent,  if  the  mere  departure  from 
the  tariff  rate  were  an  offense,  and  if  the  carriers'  books  could  be 
inspected  by  the  Commission  or  its  agents  the  Commission  would 
accomplish  great  things  in  correcting  the  evils  which  it  depicts.  But 
clearly  the  Commission  will  not  accomplish  anything  of  importance 
until  it  abandons  its  theory  that  it  is  not  its  business  to  see  to  the 
prosecutions  of  secret  rate  cutting.  If  it  will  only  proceed  earnestly 
and  persistently  to  cany  out  its  plain  duty,  it  can  substithtially  stop 
rate  cutting  now,  for  it  is  an  offense  to  depart  from  the  tariff  rate,  the 
Commission  has  the  power  to  examine  the  books  of  the  carriers,  and 
since  the  offense  in  question  is  not  punishable  by  imprisonment  the 
principal  embarrassment  of  convicting  the  agent  of  the  carrier  is  elim- 
inated. There  can  of  course  be  no  objection  to  facilitating  the  prose- 
cutions still  further  by  making  the  corporation  liable,  and  even  by 
enlarging,  if  that  is  possible,  the  power  of  inspection  of  the  carriers' 
books  and  also  the  books  of  shippers.  But  the  present  conditions  are 
due  not  to  these  details,  but  to  the  fundamental  fact  that  the  Commis- 
sion does  not  perform  its  duty  bv  devoting  its  time  and  energy  to 
prosecuting  these  violations  of  the  law.  This  supineness,  if  not 
acquiescence,  with  respect  to  these  violations  of  the  law  has  undoubt- 
edly had  the  effect  of  encouraging  their  repetition. 

Not  only,  however,  are  the  secret  rate-cutting  conditions  due  to  the 
Commission's  failure  to  perform  its  duty  persistently,  but  they  are 
further  due  to  the  (commission  having  deliberately  done  all  in  its  power 
to  break  down  the  act  and  make  it  a  dead  letter  by  continually  pro- 
claiming that  the  courts  have  made  its  enforcement  impossible.  This 
contention  is  untrue  with  respect  to  any  part  of  the  act.  But  there  is 
not  even  the  basis  for  a  pretense  that  the  efficacy  of  the  act  has  been 
impaired  with  respect  to  the  prevention  of  secret  rate  cutting.  Yet 
the  Commission  seems  to  have  excepted  no  part  of  the  act  from  the 
reiterated  statement  that  the  courts  have  rendered  the  act  worthless. 
Indeed,  it  has  necessarily  implied  that  the  decisions  of  the  couils  have 
rendered  impossible  the  enforcement  of  the  provisions  requiring  the 
maintenance  of  rates  by  indicating  that  secret  rate  cutting  has 
increased  on  account  of  decisions  of  the  Supreme  Court  upon  an 
entirely  different  branch  of  the  act,  although  such  implication  is  abso- 
lutely unfounded. 

Certainly  it  is  a  most  unique  spectacle  for  a  highly  important  Gov- 
ernment tribunal,  expressly  charged  with  the  duty  of  enforcing  a 
statute,  to  refrain  from  substantial  and  continued  effort  to  enforce  its 
most  important  provisions — to  advertise,  in  effect,  that  the  whole  law 
is  a  deaa  letter — and  then  to  moralize  upon  the  iniquities  of  the  parties 
who  have  failed  to  obey  that  law,  and  on  account  of  these  violations 
of  the  law,  which  it  ought  to  have  prevented,  to  ask  for  the  gi*avast 
imaginable  extension  of  power.  The  duty  on  the  part  of  the  carriera 
and  the  shippers  to  obey  the  interstate-commerce  act  is  no  more 
imperative  tnan  the  duty  on  the  part  of  the  Commission  to  enforce  the 
act,  and  there  has  been  as  much  violation  of  one  duty  as  of  the  other. 
The  Commission's  report  affords  co\ATm«A\oTi  ol  o\i^  i^^\.  \!mb1  has 
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been  repeatedly  insisted  upon  by  those  who  oppose  its  rate-making 
ambition  and  persistently  ignored  bv  those  who  are  at  work  in  the 
Commission's  behalf,  and  that  is  the  tact  that  the  real  evil  of  the  traffic 
situation  of  this  country  is  the  evil  of  secret  rate  cutting.  Probably  the 
most  pronounced  complaint  that  has  existed  as  to  the  enforcement  of  the 

f present  act  is  the  complaint  of  alleged  discrimination  against  flour  in 
avor  of  wheat.  Certain  flour  millers  have  on  this  account  been  espe- 
cially active  in  attempting  to  develop  a  sentiment  in  favor  of  giving  the 
Commission  the  rate-making  power,  having  been  led  to  believe  that  the 
exercise  of  that  power  would  correct  the  cause  of  their  discontent.  Yet 
the  Commission  *s  report  expressly  states  that  these  discriminations  must 
have  occurred,  if  at  all,  through  departures  from  tariff  rates.  Some 
time  ago  the  Chairman  of  the  Commission  indicated  in  a  letter  to  the 
Northwestern  Miller  that  so  far  as  published  tariff  rates  were  con- 
cerned the  carriers  had  complied  with  the  order  of  the  Commission. 
The  only  tangible  evil  set  forth  in  the  Commission's  report  is  this  evil 
of  secret  i*ate  cutting.  It  is  unnecessary  here  to  elaborate  the  fact, 
clearly  understood  by  evei'ybody  who  takes  the  trouble  to  give  the 
matter  any  study,  that  secret  rate  cutting  can  not  possibly  be  pre- 
vented or  restricted  by  power  in  the  Commission  to  make  rates,  since 
there  will  be  just  the  same  inducement  and  just  the  same  opportunity 
to  cut  rates  made  by  the  Commission  as  to  cut  rates  made  by  the 
carriers.  Yet  the  Commission,  in  its  demand  for  the  rate-making 
power,  continues  to  make  secret  rate  cutting  the  most  prominent 
reason  why  that  power  should  be  granted. 

The  Conunission  again  refers  to  'Hhose  great  combinations  which 
have  been  formed  and  are  now  forming,  by  which  railroad  competi- 
tion, which,  upon  the  present  theory  of  this  law,  is  greatly  relied  on  to 
secure  just  and  reasonable  rates  and  facilities,  will  be  largely  elimini- 
nated,"and  insists  that  '*  some  method  should  be  provided  by  which  the 
Government  can  exercise  in  fact  that  control  over  rates  ana  operations 
which  courts  without  number  have  asserted  that  it  possesses  and  which 
many  persons  suppose  it  now  exercises."  The  power  of  control  which 
the  Government  possesses  undoubtedly  goes  to  the  extent  of  prescrib- 
ing all  the  interstate  rates  in  the  United  States.  This  seems  to  be  the 
power  the  Commission  wants  transferred  to  it.  It  will  surely  have 
that  power  in  its  fullest  extent  if  its  present  demands  are  complied 
with,  despite  all  apparent  restrictions  as  to  procedure  or  apparent 
provisions  for  judicial  review. 

The  Commission  began  some  years  ago  to  use  these  combinations  of 
railroads  as  an  argument  for  transferring  to  the  Commission  the  rate- 
makingpower,  and  devoted  considerable  space  to  thesubjcct  in  its  report 
two  vears  ago.  At  that  time,  and  since  then,  many  such  combinations 
have  been  effected,  and  yet  its  present  report  shows  the  keenest  imag- 
inable competition  still  existing.  It  shows  also  the  pervading  and 
controlling  character  of  water  competition,  and  of  competition  between 
markets  which  it  is  obviously  impossible  to  eliminate,  and  which  will 
always  be  tremendous  factors  in  making  rates,  not  only  reasonable 
but  low. 

Mere  general  theories  should  not  be  made  the  basis  of  a  grant  of 
rate-making  power  to  the   Commission.     The  same  theory   would 
require  that  tne  Commission  be  given  the  power  to  prescribe  thec\aax- 
acter  of  facilities,  passenger  and  fi'exgVvt,  W\^  ^^vA  o\  \x^\^^^^^^R;- 
Moreover,  it  is  clear  that  the  courts  oi  l\i^  \im\.^dL^V»Xfc's»^^^^*^^'^'^^ 
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of  the  Interstate  Commerce  Commission,  now  have  ample  power  to 
prevent  unreasonable  or  unjustly  discriminatory  tariff  i-ates. 

But  facts  are  worth  a  great  deal  more  than  theories.  The  present 
Chairman  of  the  Interstate  Commerce  Commission,  Hon.  Martin  A. 
Knapp,  has  stated  some  pertinent  facts  as  to  the  results  of  combina- 
tions. In  a  letter  to  Senator  William  E.  Chandler,  dated  Washington, 
October  17,  1895,  and  published  in  Senate  Document  No.  39,  Fifty- 
fourthCongress,  first  session,  Mr.  Knapp  said: 

In  the  New  England  States  the  process  of  absorption  in  one  way  or  another  has 
gone  on  until  there  is  now  practically  no  competition  in  the  railroad  service  of  that 
section.  So  far  as  I  am  aware,  this  consolidation  has  not  resulted  in  any  increase  in 
charges,  but,  on  the  contrary,  has  been  attended  by  considerable  reduction  in  rates, 
by  improved  facilities,  and  the  better  accommodation  of  the  public.  Fewer  complaints 
come  to  us  from  that  region  than  from  any  other  part  of  the  country.  My  obeer>'a- 
tion  and  inquiries  lead  me  to  believe  that  there  is  less  dissatisfaction  with  railroad 
charges  and  practices  in  New  England  than  is  found  elsewhere  in  the  United  States, 
and  that  the  people  in  that  territory  would  not  welcome  a  return  to  competitive 
conditions. 

This  quotation  states  simple  and  convincing  facts.  The  favorable 
conditions  which  Mr.  Knapp  has  described  as  resulting  from  consoli- 
dation in  New  England  have  been  realized  without  the  possession  or 
use  by  the  Commission  of  any  rate-making  power.  Mr.  Knapp's 
statement  constitutes  a  striking  illustration  of  the  practical  results  of 
consolidation,  and  the  pmctical  compliance  with  the  provisions  of  the 
act  in  the  matter  of  reasonable  rates.  Such  facts  can  not  be  overrid- 
den by  any  amount  of  theorizing,  especially  when  that  theorizing  has 
as  its  motive  the  Commission's  supreme  ambition  to  wield  the  rate- 
making  power,  and  is  sought  to  be  used  as  a  basis  for  a  gmnt  of  power 
which  would  make  the  Commission  the  most  powerful  institution  in 
the  country.  In  a  former  annual  report  the  Commission  threw  out 
some  suggestions  as  to  the  extent  of  this  power  by  saying: 

The  amount  of  money  involved  will  be  much  greater  than  that  involved  in  the 
decisions  of  any  trial  court  in  the  United  States.  The  results  will  usually  be  of  more 
consequence  to  the  litigants  than  those  of  any  such  court. 

And  it  further  said  that  the  judicial  review  to  be  provided  "  would 
not  probably  embarmss  the  pmctical  operation  of  the  law." 

It  is  plain  that  the  i*ate-making  power  desired  would,  despite  all 
verbal  qualifications,  be  practically  unlimited,  and  the  judicial  review 
contemplated  would  ordinarily  prove  wholly  unavailing. 

Several  years  ago  the  Commission  became  very  much  offended 
because  the  courts  overruled  its  erroneous  assumptions  of  power  as  to 
making  rates,  and  its  construction  of  the  long  and  short  haul  section. 
It  indulged  in  public  criticisms  of  the  courts,  and  some  of  the  indi- 
vidual commissioners  did  likewise  in  newspaper  interviews  and  maga- 
zine articles^.  The  tenacity  with  which  the  Commission  urged  these 
erroneous  views,  and,  since  their  ov^erthrow,  has  urged  legislation  to 
establish  them,  would,  if  rightly  directed  to  the  enforcement  of  the 
act,  have  substantially  prevented  the  secret  rate  cutting  which  it  now 
advertises  so  extensively. 

The  fact  is,  that  since  the  courts  have  decided  against  the  Commis- 
sion's cherished  views,  the  Commission  has  been  sulking.  It  has  done 
everything  it  could  to  create  the  impression  that  the  courts  had 
destroyed  the  efficacy  of  the  act.  It  has  belittled  the  very  grave  and 
important  powers  and  duties  created  by  the  act.  It  has  apparently 
sought  to  discourage  attempts  to  enforce  the  act.     Indeed,  its  whole 


INTERSTATE-OOMMEBCE   LAW.  529 

course  leads  one  to  the  conclusion  that  it  has  preferred  to  sec  the  act 
fail  mther  than  succeed,  apparently  with  the  hope  that  if  it  can  bring 
about  the  complete  failure  of  the  present  act  it  can  thereby  secure  the 
gratification  oi  its  ambitious  desires.  There  has  never  been  an  earnest 
and  continued  effort  to  enforce  the  act  according  to  its  provisions. 
There  has  been  piuctically  no  serious  effort  to  enforce  the  provisions 
as  to  the  maintenance  of  tariff  mtes,  and  the  numerous  attempts  which 
the  Commission  has  made  in  other  directions  have  entirely  forsaken 
the  lines  laid  down  by  the  act.  Present  conditions,  so  far  as  they  are 
in  violation  of  the  act,  show,  not  that  the  act  is  a  failure,  but  that  the 
Commission  has  failed  to  do  what  it  could  and  ought  to  do  t^o  perform 
its  duty  and  enforce  the  act. 

Walker  D.  Hines, 

J^rrst  Vice-President 
Louisville  and  Nashville  Hail/road  Company, 

Louisville,  Ky.,  February  i,  1902. 


Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives, 
Washington^  D,  (7.,  Thursday ^  June  17^  1902, 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hep- 
burn in  the  chair. 

STATEMENT   OF   ME.  M.  D.  OEOVEE,  OENEEAL  COinirSEL  OF 

OEEAT  NOETHEEN  EAILEOAD. 

Mr.  Grover.  Mr.  Chairman,  I  think  I  ought  to  apologize  for  being 
here.  1  am  sure  that  if  Mr.  Hill  and  others  interested  in  the  Great 
Northern  Company,  with  which  I  am  connected,  had  read  the  proceed- 
ings before  the  committee — the  questions  asked  and  the  answers  given — 
they  would  have  seen  that  the  objections  to  the  bill  under  discussion 
have  been  shaiply  presented.  I  will  speak  for  a  few  minutes  with 
reference  to  the  bill,  and  particularly  respecting  the  rate-making  power 
it  confers  upon  the  Interstate  Commerce  Commission. 

Under  its  provisions  the  Commission  may,  upon  petition  and  after 
hearing,  determine  what  mte,  relation  of  rates,  classification,  or  other 
practice,  shall  be  observed  for  the  future  in  order  to  correct  wrongs 
found  to  exist.  When  a  rate  involved  is  a  joint  rate,  the  Commission  is 
given  authority  to  determine  the  proportions  in  which  the  rate  shall  be 
shared  by  the  several  parties  to  it,  if  they  can  not  agree  among  themselves 
in  respect  thereto.  If,  in  proceedings  in  court  to  review  the  order  of  the 
Commission,  it  shall  be  vacated  as  unjust,  the  Commission  may,  without 
further  hearing,  make  another  order  which  shall  be  subject  to  the  same 
rights  of  review.  If  the  operation  of  the  order  is  not  suspended  by  the 
court,  it  remains  in  force  while  the  proceedings  are  pending  in  court,  and 
the  question  as  to  whether  the  order  is  just,  lawful,  and  reasonable  is  to 
be  determined  not  in  the  light  of  the  facts  as  they  exist  at  the  time  of 
the  trial,  but  upon  the  record  made  by  the  Commission  in  the  exercise 
of  legislative  functions.  If  the  order  is  not  suspended  or  vacated  by  the 
court,  a  carrier  having  actually  observed  it  for  the  space  of  two  years 
may  disregard  it  and  make  rates  to  be  substituted  for  it.  Any  party 
interested  may  file  with  the  Commission  objections  to  rates  put  in  force 
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by  the  carrier.  The  Commission  may  then  order  the  carrier  to  restore 
and  maintain  the  mtes  or  practice  required  b}"  the  original  order  pending 
its  investi^tion,  and  the  Commission  ma}'^  take  such  time  in  making  the 
investigation  as  it  thinks  proper. 

When  the  interstate-commerce  law  was  passed  the  Great  Northern 
Company  had  about  1,700  miles  of  railwa3\  extending  from  St.  Paul 
and  Minneapolis,  on  the  Mississippi  River,  across  the  State  of  Minne- 
sota into  North  Dakota  and  to  the  international  boundary  line.  Since 
that  time  the  road  has  extended  its  line  by  consti"uction  or  the  acquisi- 
tion of  new  lines  an  av^ei*age  of  about  1  mile  for  every  working  day  up 
to  date.  .It  connects  with  steamships  running  through  the  Great 
Lakes  by  wa}^  of  a  line  which  it  controls  to  Superior  ana  Duluth,  and 
it  also  has  conti*act  connection  with  the  Japanese  line  of  steamships 
running  from  Seattle  to  oriental  ports,  and  will,  at  Seattle,  connect 
with  ships  of  the  Great  Northern  Steamship  Company,  now  being 
constructed,  and  which  will  run  from  that  port  to  Japan  and  China 
and  become  active  factoids  in  interstate  conmierce  and  the  oriental 
trade. 

Mr.  Wanger.  Has  this  extension  been  by  the  creation  of  new  lines? 

Mr.  Geover.  By  building  and  acquiring  new  lines,  so  that  the  con- 
struction and  acquisition  of  new  lines  represents  the  mileage  I  have 
mentioned. 

This  has  gone  on  under  interstate-commerce  law.  The  company 
has  made  and  published  i*ates  under  and  subject  to  the  provisions  of 
that  law.  Since  I  have  been  connected  with  the  company  no  com- 
plaint has  been  brought  to  my  attention  concerning  interstiite  rates  as 
an  entirety  or  as  respects  any  given  traffic  or  class  of  traffic.  Force 
will  be  added  to  the  objections  made  to  the  bill  under  discussion  by 
bringing  to  mind  the  traffic  conditions  surrounding  the  operations  of 
tne  line  of  the  Great  Northern  Company  and  calling  attention  to  the 
manner  in  which  its  tariffs  have  been  made.  Tariffs  are  a  growth; 
they  have  been  made  by  the  company,  not  arbitrarily,  but  under 
restrictions  imposed  b}^  the  interstate-commerce  law,  by  local  regu- 
lations, by  many  and  ever-changing  competitive  conditions,  and  espe- 
cially in  view  of  the  necessities  of  the  company  and  the  territory  served 
by  its  line.  Tariffs  have  been  extended  as  the  line  has  been  extended 
and  with  a  view,  at  all  times,  of  developing  the  country  served  by  the 
line,  by  affording  an  opportunity  to  reach  markets  under  suchcon- 
ditions  as  to  give  a  reasonable  profit  to  shippjers.  Traffic  has  been  car- 
ried under  distance  tariff  rates,  under  distributing  rates  based  upon 
volume  of  traffic  from  lar^e  distributing  centers,  and  under  commodity 
rates  where  general  classifications  could  not  be  applied. 

When  the  line,  510  miles  in  length,  was  opened  from  Minot,  N. 
Dak.,  to  Great  Falls,  Mont.,  in  1888,  there  was  not  a  town  or  settle- 
ment on  it,  except  Fort  Benton  on  the  Missouri  River.  The  first  train 
left  St.  Paul  for  Puget  Sound  on  the  18th  day  of  June,  1893.  From 
Pacific  Junction,  in  Montana,  to  Puget  Sound — a  distance  of  over  800 
miles — there  was  not,  when  the  line  was  completed,  a  settlement  except 
at  Bonners  Ferry,  the  city  of  Spokane,  and  a  few  houses  at  points 
west  of  that  city.  The  road  extends  from  the  Mississippi  River  and 
Lake  Superior  to  Butte,  Mont.,  and  Seattle,  in  Washington.  The 
country  served  by  it  is  sparsely  settled;  the  traffic  which  it  affords  is 
of  small  value  compared  to  its  bulk;  the  merchandise  traffic  into  the 
country  is  small.    Thus  the  company  was  and  is  confronted  with  the 
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imperative  necessity  of  building  up  an  interstate  and  internatiokial 
traffic.  Cost  of  construction  and  equipment  had  been  incurred;  trans- 
portation power  had  been  provided;  the  road  was  read^  with  its  equip- 
ment and  men.  Having  power — that  is,  transportation  facilities — to 
haul  a  maximum  number  of  tons,  if  it  can  get  the  tons  to  haul,  it  sells 
all  its  power  at  a  low  rate.  If  it  can  get  but  one-quarter  or  one-half 
the  tons  the  rate  must  be  higher,  because  there  is  an  opei*ating  expense 
which  is  practically  the  same  in  each  case  and  a  capital  charge  which 
is  always  the  same. 

The  tariff  along  the  line  is,  as  I  have  stated,  of  large  bulk  and  of 
small  value  compared  with  bulk.  It  consists  of  lumber,  grain,  live 
stock,  wool,  and  mining  products.  It  is  a  class  of  traffic  which  must 
be  transported  long  distances  from  place  of  production  to  markets  and 
at  a  low  mte.  In  order  to  get  tons  to  haul,  and  thereby  reduce  rates, 
it  is  necessary,  as  I  have  stated,  that  the  company  shall  have  interstate 
and  international  traffic.  It  has  no  direct  connection  with  the  great 
freight-producing  area  and  the  great  markets  of  the  countiT.  It  gets 
freight  from  such  areas  and  transports  freight  to  such  marKcts  under 
joint  tariffs  with  connecting  lines  of  railway  and  with  steamships  run- 
ning through  the  Great  Lakes.  As  respects  the  territory  along  its 
line,  it  has  been  compelled  to  adopt  a  rate-making  policy  different 
from  that  adopted  on  most  lines  of  railway.  The  merchandise  traffic 
into  the  country  being  light,  it  has  been  necessary  to  make  a  high,  or 
relatively  high,  rate  on  merchandise  into  the  country.  In  order  to 
build  up  the  countiT,  it  has  been  necessary  to  make  a  low  i*ate  on 
traffic  out  of  it.  A  farmer  or  producer,  living  on  the  line,  can  afford 
to  pay  a  high  rate  on  the  small  quantity  of  merchandise  he  needs  if 
he  IS  given  a  low  rate  on  grain,  lumber,  wool,  and  live  stock,  which, 
if  sold  at  all,  must  be  transported  to  a  distant  market.  This  is  the 
way  rates  have  been  made  with  a  view  of  building  up  the  country 
served  by  the  lines  and  to  meet  the  peculiar  conditions  incident  to  its 
location  and  the  country  which  it  serves. 

The  last  fiscal  year  the  company  transported  to  the  territory  served 
by  it  over  60,000  settlers;  this  year  as  large  a  number  has  been  ear- 
ned. The  rate  was  low.  It  was  an  immigratian  rate,  made  with  a 
view  of  inducing  settlement  and  building  up  the  country.  This  rate 
has  been  challenged.  A  party  demanded  that  he  should  have  for  him- 
self, traveling  on  his  own  account,  as  low  a  i*ate  as  had  been  given  to 
induce  immigration  and  settlement  in  the  country.  The  rate  was 
refused.  Complaint  was  made  to  the  Commission.  In  reply  the  com- 
pany stated  what  it  had  done,  leaving  the  matter  of  the  reasonable- 
ness of  its  rates,  given  to  induce  immigration,  open  to  be  inquired 
into  and  forbidden  if  found  to  be  wrong.  Again,  cost  of  operation 
depends  upon  geographical  and  climatic  conditions.  The  cost  is  much 
greater  upon  one  route  than  another,  and  much  greater  one  year  than 
another.  This  is  one  of  the  conditions  that  must  be  taken  into  account 
in  making  rates.  It  bears  with  force  upon  the  point  of  making  rates 
to  be  observed  in  the  future  for  years,  without  power  on  the  part  of 
the  company  to  change  them.  Three  years  ago  there  was  over  120 
feet  of  snowfall  on  the  tracks  of  the  Grreat  Northern  at  the  crossing 
of  the  Cascade  Range.  It  melted  as  it  fell,  making  raging  torrents 
that  washed  away  tracks  and  bridges. 

The  company  is  under  the  necessity  of  hauling  the  coal  it  consumes 
much  farther  than  roads  which  run  nearer  to  coal  mines.    The  cost  of 
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the  fuel  it  consumer  is  much  greater  than  on  most  roads  in  the  country. 
The  reasonableness  of  the  rate  on  a  given  class  of  traffic  depends  upon 
a  consideration  of  the  rates  on  all  classes  and  on  the  traffic  as  an 
entirety.  The  bill  gives  to  the  Commission  power  to  make  a  schedule 
of  rates  covering  classes  of  traffic  or  the  entire  traffic  of  the  company 
and  to  fix  classification  and  relation  of  i-ates  and  divisions  of  joint  rates. 
Supposing  an  order  is  made  reducing  the  rate  on  a  given  class  of 
freight.  If  the  company  is  not  earning  too  much — that  is,  more  than 
enough  to  give  a  fair  i*eturn  upon  the  value  of  its  investment — and  the 
rate  on  one  class  is  reduced,  the  amount  of  reduction  must  be  put  upon 
another  class  or  the  company  will  be  deprived  of  lawful  earnings. 
Let  us  think  of  this  matter  of  relation  of  rates.  The  farmer  in  North 
Dakota  has  a  wide  market  for  his  grain.  It  is  given  to  him  by  rail- 
roads and  steamships.  He  is  indirectly  interested  in  rates  for  trans- 
porting iron,  steel,  coal,  lumber,  manufactured  products  as  one  of  the 
factors  which  have  created  and  are  necessar^^  to  the  maintenance  of  a 
market  for  what  he  produces. 

When  the  line  reached  Puget  Sound  the  Washington  man  had  noth- 
ing to  ship  east  but  lumber.  A  rate  was  made  which  enabled  him  to 
ship  lumber  1,800  miles  and  more  to  Eastern  markets.  The  rate  was 
so  low  the  company  could  not  afford  to  haul  empty  cars  to  Puget 
Sound  to  bring  lumber  back.  It  was  necessaiy  for  the  company  and 
the  Washington  man  that  it  should  obtain  west-bound  traffic;  that  it 
should  be  able  to  get  loads  to  haul  to  Puget  Sound  in  order  that  cars 
could  be  taken  there  to  bring  lumber  back.  The  rates  of  the  company 
have  been  made  and  must  be  made  to  secure  tonnage  under  conditions 
not  existing  as  respects  any  other  line  of  railway  in  the  countn^.  It 
has,  as  I  have  stated,  connection  with  steamships  on  the  Great  Lakes. 
It  moves  traffic  under  joint  tariffs  with  steamship  lines  on  the  lakes 
and  under  a  division  of  the  joint  rate  which  it  has  been  able  to  secure. 
It  has  a  joint  tariff  with  steamship  lines  on  the  ocean,  i-unning  from 
Seattle  to  the  Orient.  It  has  secured  a  division  of  that  rate.  The 
division  of  joint  rates  obtained  is  a  matter  of  negotiation  to  be  exer- 
cised in  view  of  rate  situations  and  traffic  conditions,  concerning 
which  the  company  has  been  free  to  act. 

By  me^ns  of  the  Japanese  lines  with  which  it  connects  it  has  been 
able  to  obtain  loads  for  its  cai-s  to  haul  to  Puget  Sound  sufficient  to 
load  one  or  two  steamei-s  a  month.  It  has  transported  cotton  from 
the  South,  machinery,  iron,  and  i*ails  from  the  Atlantic  States  and 
Middle  West.  Business  has  increased  to  such  an  extent  as  to  make 
necessary  the  construction  of  ships,  to  which  I  have  referred.  The 
bill  under  discussion  practically  takes  awa}^  from  the  company  all  right 
to  make  rates,  all  power  to  negotiate  concerning  rates  and  traffic  condi- 
tions and  division  of  joint  rates.  Rates  depend  in  part  upon  a  classi- 
fication. A  uniform  classification  can  not  be  made  covering  the  traffic 
of  the  Great  Northern  Company  and  of  lines  operated  under  different 
conditions,  where  density  of  traffic  is  greater  and  character  of  traffic 
more  diversified.  The  cotton  grower  of  the  South  needs  a  rate  suited 
to  the  conditions  under  which  cotton  is  grown  and  adapted  to  the  mar- 
kets where  it  is  sold.  He  has  little  interest  in  the  wheat  and  lumber 
rate  of  the  Great  Northern.  A  classification,  reasonable  as  applied  to 
traffic  and  traffic  conditions  in  one  State,  may  be  unreasonable  and 
ruinous  as  applied  to  traffic  and  traffic  conditions  of  another  State. 

Referring  again  to  the  matter  of  the  relation  of  rates:  The  exercise 
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of  the  rate-making  power  necessarily  involves  the  all-important  ques- 
tion of  relation  of  rates,  not  only  as  respects  the  relation  between  the 
rates  of  one  company,  but  between  differeiit  companies  and  different 
markets,  and  also  the  relation  as  affected  by  carriers  over  which  the 
Commission  has  and  can  have  no  control.  The  relation  of  mtes  is  of 
great  importance  to  all  railway  companies,  and  especially  to  the  Great 
Northern  Companv.  It  is  a  great  wheat-carrying  road;  it  moves 
about  one-fifth  of  tne  wheat  grown  in  the  United  States.  This  year  it 
will  move  of  all  kinds  of  grain  at  least  100,000,000  bushels.  The 
wheat,  or  the  flour  made  from  it,  finds  a  market  both  domestic  and 
foreign.  It  is  and  must  be  transported  under  joint  tariffs  which  must 
be  made  and  changed  from  time  to  time  to  meet  ever-changing  condi- 
tions of  markets,  comoetition  on  the  Great  Lakes,  and  on  the  ocean. 
Transportation  to  the  Orient  must  be  carried  on  in  competition  with 
the  ocean,  Suez  Canal,  the  Panama  or  Nicaragua  Canal  when  built,  and 
the  Canadian  Pacific  Railway  Company.  If  the  company  is  not  left 
free  to  make  rates,  to  meet  the  conditions  along  its  line  and  incident 
to  its  operation,  and  thus  to  build  up  international  and  interstate  com- 
merce in  competition  with  the  world,  it  can  not  develop  the  country 
through  which  its  lines  extend. 

Looking  into  the  future,  apprehending  the  necessity  for  increased 
tonnage,  competitiv'e  conditions  which  must  be  met  by  rail  and  ocean, 
is  it  wise  to  take  away  from  the  company  the  right  to,  at  all  times  and 
under  all  circumstances,  make  I'ates,  fix  their  relation  subject  to  the 
power  of  the  Commission  and  its  obligations  as  a  carrier  under  exist- 
ing laws?  The  question  involves,  as  respects  international  traflic, 
competition  with  the  world.  The  power  to  make  rates  is  the  power  to 
build  up  or  destroy.  It  controls  exports  and  impoi^ts.  As  one  of  the 
committee  suggested,  where  could  money  be  obtained  with  which  to 
build  and  equip  railroads  if  the  power  to  make  rates  is  taken  away 
from  those  who  have  built  the  railroad  and  those  who  operate  it  and 
who,  better  than  anyone  else,  understand  the  necessities  of  the  roads 
they  operate?  What  would  become  of  the  incentive  which  prompts 
indiviaual  effort,  and  has  stimulated  that  commercial  activity  and  bus- 
iness force  which  has  made  the  railways  of  the  country  what  they 
are,  should  the  power  to  fix  rates,  that  is,  to  regulate  the  earnings  of 
railways,  be  given  to  the  Commission? 

The  territory  served  by  the  Great  Northern  Company  is  being  set- 
tled, towns  are  growing,  mills  are  being  constructed,  traflic  is  increas- 
ing; in  short,  the  country  along  the  line  has  prospered.  Is  it  wise  to 
taSe  from  Mr.  Hill  and  the  traflSc  men  employed  by  the  company  the 
power  to  make  rates  and  adjust  their  classification  and  turn  the  matter 
over  to  the  Interstate  Commerce  Commission  ?  Is  there  a  railroad 
company  in  the  United  States  from  which,  under  all  the  circumstances, 
the  right  to  make  rates  and  fix  the  relation  of  rates  should  be  taken 
for  the  purpose  of  giving  it  to  the  Interstate  Commerce  Commission? 

Bearing  further  upon  this  question,  let  me  call  attention  to  local 
regulations.     Minnesota  is  a  large  wheat-producing  State;  the  com- 

Sny  earns  about  $5,000,000  on  traflic  local  to  the  State;  it  hauls,  as 
r.  Fletcher  will  tell  you,  millions  of  bushels  of  wheat  raised  and 
marketed  in  the  State.  In  the  State  of  Washington  there  is  a  long 
haul.  The  wheat  fields  are  in  the  east  and  the  markets  are  in  the 
western  part  of  the  State.  The  Great  Northern  and  its  proprietary 
lines  extend  into  nine  States.     There  are  railroad  commissioua  im  M.vc^- 
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nesota,  North  Dakota,  South  Dakota,  Iowa,  and  maximum  rate  statutes 
in  Washington  and  other  States. 

There  is  always  the  question  of  the  relation  of  rates  and  their  reason- 
ableness as  respects  local  and  interstate  traffic.  The  company  has  been 
operating  its  hne  and  making  rates  subject  to  the  interstate  commerce 
law.  Anyone  complaining  of  its  published  rates,  instead  of  incurring 
the  risk  and  expense  of  beginning  suit  and  proceeding  in  court,  may 
complain  to  the  Commission  and  claim  dama^  and  ask  that  the  wrong 
complained  of  be  enjoined.  The  Commission  may  investigate,  and 
when  complaint  is  made  it  becomes  its  duty  to  investigate  ana  to  make 
an  order  forbidding  the  continuance  of  wrong  and  awarding  damages 
if,  in  its  judgment,  damage  has  been  sustained  The  damage,  if  anv, 
growing  out  of  excessive  rates  would  be  the  difference  between  the 
rate  charged  and  a  reasonable  rate  as  fixed  by  the  Commission  for  the 
service.  If  an  order  of  the  Commission  awarding  damages  or  forbid- 
ding acts  as  unlawful  is  not  obeyed,  it  may  commence  proceedings  in 
court  to  enforce  its  order.  Its  findings  of  fact  are  prima  facie  correct. 
The  burden  of  proof  rests  upon  carriers  proceeaed  against  by  the 
Commission  to  satisfy  the  court  that  the  findings  of  fact  made  by  the 
Commission  are  erroneous  and  its  orders  unjust.  All  the  power  of 
the  court  is  behind  the  Commission  to  procure  the  attendance  of 
witnesses  and  the  production  of  papers  and  records. 

The  Commission  is  a  prosecuting  body;  it  is  inquisitorial^  it  sends 
its  agents  around  the  country  to  make  inquiry;  it  may  inquire  where 
it  pleases  and  when  it  pleases.  It  is  its  duty,  in  making  inquiry,  to 
demand  of  railway  companies  that  they  produce  papers  and  records. 
A  person  claiming  to  be  injured  need  not  make  complaint.  Com- 
plaint may  be  made  by  any  person,  firm,  corporation,  or  association, 
or  any  mercantile,  agricultural,  or  manufacturing  society.     Any  body, 

Solitic  or  municipal,  may  complain  of  anything  done,  or  omitted  to  be 
one,  by  a  carrier  subject  to  the  provisions  of  the  act  and  in  violation 
of  its  provisions,  and  tne  complaint  will  not  be  dismissed  because  of  the 
absence  of  direct  damage  to  the  complainant.  The  Commission  may 
proceed  to  investigate  of  its  own  motion,  or  upon  the  complaint  of  the 
railroad  commission  of  any  State.  If  it  finds  that  injury  or  damage 
has  been  sustained  by  those  complaining,  or  by  other  parties,  in  con- 
sec[uence  of  the  violation  of  the  law,  it  is  its  duty  to  order  the  carrier 
guilty  of  the  wrong  to  cease  doing  wrong  and  make  reparation  for  a 
wrong  done.  It  may  proceed  as  i  have  stated  to  enforce  its  orders  in 
court;  it  may  commence  suit  to  restrain  violation  of  the  law.  The 
Commission  is  not  only  authorized,  but  required,  to  execute  and 
enforce  the  provisions  of  the  act. 

I  speak  of  this  to  show  the  restraint  imposed  upon  carriers  by  the 
existing  act  and  to  show  that  as  respects  rate  regulation  the  existing 
law  needs  no  amendment.  If  rates  are  unreasonable  they  may  te 
restrained.  Investigation  is  had,  prosecution  for  the  recovery  of 
damage  growing  out  of  the  violation  of  law  may  be  conducted  at  the 
expense  of  the  Government  without  cost  or  risk  to  parties  injured, 
and  counsel  fee  must  be  paid  by  carriers  in  event  they  are  found  to 
have  violated  the  act.  When  an  order  is  made,  carriers  must  obey  or 
get  rid  of  it 

Again,  there  is  publicity.  Railway  companies  do  not  derive  their 
being  from  the  Government,  but  from  the  States  in  which  they  are 
incorporated.     Under  the  interstate-commerce  law  they  must  report 
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to  the  Commission  the  amount  of  bonds  and  stock  issued  and  sold, 
what  has  been  done  with  the  money,  the  cost  of  operation,  and  gross 
and  net  earnings.  They  have  but  one  thing  to  sell,  and  that  is  trans- 
portation, and  the  price  charged  for  it  is  published  in  the  form  of 
printed  schedules,  open  to  everybody.  It  has  been  found  difficult  to 
obtain  evidence  of  secret  rates,  cuts,  and  rebates. 

Secret  rates  and  cuts  can,  of  course,  be  proven  only  by  getting  those 
who  are  in  the  secret  to  disclose  it.  If  a  secret  rate  has  been  given, 
the  freight  agent  or  some  traveling  a^ent  of  a  railway  company,  ana 
the  shipping  clerk  of  the  shipper  getting  the  rate,  are  usuallj^  parties 
to  it.  They  are,  in  most  instances,  young  men,  boys,  smoking  and 
dining  together,  meeting  each  other  socially.  They  will  not  give  each 
other  away  when  to  do  so  is  to  open  the  aoors  of  a  prison.  It  is  not 
human  nature.  The  difficulty  the  Commission  has  experienced,  so  far 
as  I  am  aware,  in  procuring  evidence  of  the  violations  of  the  law  has 
grown  out  of  the  difficulty  of  getting  evidence  to  prove  secret  viola- 
tions of  published  schedules.  It  is  purely  a  question  of  policy,  ^oing 
to  the  matter  of  evidence  to  prove  cut  or  secret  rates.  The  existing 
law  should  be  amended  so  as  to  make  carriers  and  shippers  Hable  to 
penalties  and  not  those  who  serve  them.  Imprisonment  should  be 
abolished.  Penalties  should  be  enforced,  either  in  criminal  proceed- 
ings or  in  actions  founded  upon  the  statute. 

Referring  to  the  first  section  of  the  bill,  1  note  that  it  requires  that 
carriers  shall  set  forth  in  connection  with  published  schedules  the 
terms  and  conditions  under  which  traffic  is  to  be  carried.  Under  the 
existing  law  i*ate  schedules  must  be  published,  thus  giving  notice  to 
the  public  of  the  charge  to  be  made,  and  all  the  public  have  a  right  to 
have  freight  transported  at  the  schedule  rate.  Under  the  existing 
law  a  special  contract  may  be  made  in  respect  to  special  service  and 
involving  special  risks,  and  an  agreement  may  be  made  to  carry  by 
special  train,  at  a  high  rate  of  speed,  and  deliver  in  shorter  than  the 
usual  time.  Agreements  may  be  made  limiting  liability  to  an  agreed 
value,  irrespective  of  actual  value,  or  fixing  rates  upon  a  stipidated 
value,  as  in  the  case  of  the  shipment  of  live  stock,  household  goods, 
goods  contained  in  boxes  and  packages — the  value  of  which  is  not 
known  except  to  the  shipper.  An  agreement  may  be  made  requiring 
shippers  to  give  notice  within  a  specified  time  of  a  claim  of  injui*y. 
In  short,  the  present  law  leaves  carriers  free  in  the  exercise  of  their 
common-law  rights  to  make  special  agreements.  The  amendment  in 
question  forbi£  and  makes  penal  agreements  for  unusual  service  or 
in  respect  to  collateral  matters  referred  to  unless  the  terms  and  con- 
ditions are  anticipated  and  stated  in  public  schedules.  To  do  this  is 
impossible. 

As  I  have  stated,  no  complaint  has  been  brought  to  my  knowledge 
challenging  the  reasonableness  of  the  interstate  rates  of  the  companv. 
Complaints  have  been  made  in  two  or  three  instances  involving  the 
relation  of  rates.  The  system  of  rate-making  is  in  many  respects 
necessarily  different  on  different  railroads.  Koads  running  out  of 
Chicago  have  maintained,  in  some  respects,  a  different  system  of  rate 
making,  from  that  adopted  by  the  Great  Northern  and  Northern  Pacific 
Company.  The  rates  of  the  former  are  lower  on  merchandise  into 
the  country  and  higher  on  grain  out  than  the  rates  of  the  latter.  In 
1888  a  proprietary  line  of  the  Great  Northern  was  constructed  into 
the  territory  served  by  the  Chicago  and  Northwestern  Company  and 
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the  Milwaukee  Company.  The  line  now  extends  to  Yankton,  S.  Dak., 
Sioux  City,  Iowa,  to  O'Neill,  in  Nebmska.  It  extends  through  Pipe- 
stone, Marshall,  and  other  towns  in  Minnesota,  with  which  Mr. 
Fletcher  is  familiar.  The  company  found  that  its  merchandise  rates 
were  higher  than  the  rates  of  tne  Chicago  lines  into  the  same  terri- 
tory. The  grain  rates  in  force  on  its  main  line  were  lower  than  the 
rate  on  those  lines.  If  the  company  had  made  to  the  territory  com- 
mon with  the  other  lines  the  same  rate  for  100  or  200  miles  "that  it 
had  in  force  from  the  wheat  fields  in  the  Red  River  Valley,  it  would 
have  compelled  a  radical  change  of  rates  by  the  other  companies,  far- 
reaching  in  its  eflfect,  for  i*ates  are  so  related  that  a  reduction  in  one 
place  from  a  common  territory,  or  upon  one  class  of  traffic  by  one 
company,  may  prove  very  harmful  and  injurious  to  another  company 
and  to  its  patrons. 

The  necessities  of  one  line  are  different  from  the  necessities  of 
another.  There  is  a  wide  difference  of  conditions  in  markets,  in 
operation,  in  the  flow  of  traffic  and  its  density.  The  Minnesota  com- 
mission inquired  into  the  matter  of  relation  of  rates  into  the  territory 
I  have  referred  to.  The  Great  Northern  put  in  force  rates  not  in  all 
respects  like  those  in  force  for  the  same  distance  on  its  main  line,  but 
sucli  as  were  mutually  agreed  upon  as  reasonable  in  view  of  the  situa- 
tion of  the  three  lines  in  a  common  territory.  The  Chamber  of  Com- 
merce of  Minneapolis  made  complaint  to  the  Interstate  Commerce 
Commission  that  the  grain  rates  from  South  Dakota  points  to  Duluth 
and  Superior  were  too  low  as  compared  with  the  rate  to  Minneapolis 
from  the  same  points.  It  was  claimed  that  the  Duluth  miller,  wnose 
mill  was  located  on  the  lake,  had  such  rates  on  wheat  as  enabled  him 
to  manufacture  into  flour,  load  it  from  mills  on  boats,  and  place  it  in 
the  market  at  a  cost  less  than  the  Minneapolis  miller  paid  because  of 
the  necessity  he  was  under  of  transporting  flour  by  rail  150  miles  to  the 
lake.  An  order  was  made  fixing  the  relation  of  rate  between  Min- 
neapolis and  Duluth,  but  it  could  not  be  enforced.  The  line  of  the 
Northern  Pacific  was  the  same  in  length  from  North  Dakota  grain 
fields  to  Minneapolis  and  Duluth.  It  could  not  be  compelled  to  charge 
more  to  one  city  than  the  other  for  the  same  length  of  haul.  The 
Great  Northern  line  was  at  that  time  longer  to  Duluth  than  to  Min- 
neapolis by  80  miles.  It  could  not  make  a  higher  rate  from  the  same 
territory  to  Duluth  than  the  Northern  Pacific  without  abandoning  the 
traffic.  This  condition  controlled  the  situation,  and  the  millers  who 
had  been  active  in  making  the  complaint  and  in  prosecuting  it  joined 
with  the  railway  companies  concerned  in  a  request  to  the  Commission 
for  a  modification  of  the  order,  and  it  was  modified  pursuant  to  a 
mutual  understanding. 

1  think  1  have  referred  to  all  the  complaints  made  against  the  Great 
Northern  Company  since  my  connection  with  it  as  respects  the  reasona- 
bleness of  rates  or  their  relation. 

Mr.  Stewart.  And  then  your  argument  is  that  you  can  not  piucti- 
cally  publish  your  rates  successfully? 

Mr.  Grover.  No,  sir;  that  is  not  my  contention. 

Mr.  Stewart.  You  can  not  under  the  present  law  without  having 
secret  arrangements? 

Mr.  Mann.  No;  that  is  not  the  point. 

Mr.  Richardson.  In  connection  with  the  paragraph  of  the  bill  as  to 
what  you  say  is  objectionable,  you  would  strike  out  those  words  and 
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leave  the  law  as  it  is,  then,  if  I  catch  your  idea;  you  would  remedy  all 
the  defects  that  are  complained  of  by  imposing  a  penalty  on  the  rail- 
road company  instead  of  the  boys  that  smoKe  together  and  eat  together? 

Mr.  Gbover.  Yes,  sir. 

Mr.  Tompkins.  Railroad  and  the  shipper? 

Mr.  Grover.  Yes,  sir. 

Mr.  Richardson.  That  would  be  a  penalt}^  on  the  railroad  and  not 
on  the  boys  who  eat  together  and  smoke  together? 

Mr.  Grover.  That  is  the  idea. 

Mr.  Richardson.  Do  you  think  it  fair  to  put  it  on  the  shippers? 
If  a  man  goes  to  a  railroad  and  gets  the  secret  rate,  why  not  let  the 
penalty  apply  simply  to  the  railroad? 

Mr.  Grover.  The  rate  must  be  published.  The  company  can  not 
help  that.  It  is  prohibited  from  charging  a  greater  or  less  rate  than 
that  published  and  at  the  time  in  force.  This  the  law  has  provided  as 
a  wise  public  policy.  The  company  is  forbidden  to  charge  or  accept 
a  rate  less  than  that  published,  because  the  published  rate  for  the  time 
being  is  the  legal  rate.  When  a  shipper  Knows  what  the  published 
rate  is — knows  that  it  is  the  duty  of  tne  company  to  maintain  it,  that 
the  law  so  declares — ought  he  not  be  punished  if  he  becomes  a  party 
to  the  violation  of  the  law  by  soliciting  and  accepting  an  unlawful  rate? 

Mr.  Adamson.  He  seduces  the  railroad;  he  ought  to  be  punished  for 
leading  the  railroad  astray. 

Mr.  Grover.  Yes,  sir. 

Mr.  Mann.  Probably  he  does  not  know  half  the  time  what  the  rail- 
road's published  mt^  is. 

Mr.  Grover.  Of  course  to  punish  one  unless  he  knows  what  the 

f)ublished  rate  is  and  willfully  becomes  a  party  to  the  violation  of  the 
aw  is  not  the  idea.  As  this  bill  reads,  it  would  punish  the  shipper  if 
he  violated  the  law  or  joined  in  its  violation  by  fraud  or  any  fraudulent 
device. 

Mr.  Richardson.  Your  diflSculty  is  getting  evidence  to  prove  the 
secret  rebates.  You  can  not  get  these  boys  U)  testify.  Suppose  the 
penalty  is  put  on  the  I'ailroad  and  the  boy  is  brougnt  up,  would  not 
you  have  the  same  difficulty,  would  not  tne  influence  on  nim  be  such 
that  he  would  not  testify — ne  would  want  to  keep  his  place? 

Mr.  Grover.  I  do  not  think  so.  Because  you  know  that  an  oath 
has  weight. 

Mr.  Richardson.  I  am  disposed  to  believe  the  penalty  is  the  right 
thing. 

Mr.  Shackleford.  Leaving  aside  the  moral  Question,  would  it  not 
be  easier  to  enforce  that  penalty  if  it  were  simply  against  the  railroad 
and  nobody  else? 

Mr.  Grover.  That  might  be  so. 

Mr.  Fi^etcher.  I  would  like  to  ask  you  this:  I  understand  your 
roads  have  been  built  without  Government  aid  or  subsidy? 

Mr.  Grover.  Yes;  except  the  original  road,  that  section  limited  to 
the  State  of  Minnesota. 

Mr.  Mann.  The  Northern  Pacific  has  a  subsidy  ? 

Mr.  Grover.  The  Northern  Pacific  had  an  immense  land  grant. 

Mr.  Mann.  Mr.  Hill  was  interested  in  that. 

Mr.  Grover.  He  did  own  before  he  sold  to  the  Northern  Securities 
Company  something  like  ten  or  twelve  millions  of  Northern  Pacific 
shares. 
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In  reference  to  the  question  of  publication  of  rates.  Being  pub- 
lished, it  is  the  law  that  they  must  be  observed.  What  I  contend  is 
that  the  law  can  be  enforced  and  violations  of  it  punished  and  restrained 
under  the  provisions  of  the  law  as  it  now  reads,  and  that  secret  rebates 
may  be  proven  with  less  diflSculty  than  now  exist  by  amending^ the  law 
in  the  form  suggested.  It  is  made  the  impemtive  duty  of  the  Commis- 
sion to  enforce  the  law.  Any  violation  of  it  may  be  investigated  and 
prosecuted,  with  or  without  complaint  to  the  Commission,  by  pro- 
ceedings to  enforce  orders  of  the  Commission  and  by  direct  proceed- 
ings l^gun  by  the  Commission  by  suit  in  equity  or  otherwise.  If 
rates  as  published  violate  the  long  and  short  haul  clause;  if  the}'  are 
unjustly  discriminative  between  persons  or  places;  if  they  are  thought 
to  be  too  high,  the  Commission  may,  without  complaint,  investigate, 
make  orders,  and  institute  proceedings  to  enforce  them,  in  which  its 
findings  of  fact  are  prima  facie  correct.  I  have  not  discussed  the  pro- 
visions of  the  act  relating  to  proceedings  in  court  to  i-eview  the  rate 
orders  of  the  Commission.  1  have  tried  to  show  that  the  power 
sought  involves  the  right  to  make  all  rates,  all  classifications,  fix  the 
relation  of  rates  between  companies,  markets,  and  cities,  and  that  the 
relation  of  rates  as  respects  interstate  and  international  traffic  is  a 
matter  over  which  the  Commission  has  and  can  have  no  jurisdiction  as 
respects  ocean  carriers  and  as  respects  many  conditions  necessarily 
connected  with  the  traffic. 

When  a  tariff  is  found  to  be  unreasonable  and  there  is  need  of 
adjustment,  who  can  best  determine  the  question  under  all  the  circum- 
stances and  conditions'^  Should  it  not  be  left  with  those  who  are 
operating  railroads,  trying  to  build  up  the  territory  served  by  them? 
Tnere  is  a  common  interest  between  carriers  and  the  public  they  serve. 
The  prosperity  of  patrons  of  the  railroad  company  means  business  and 

grofit  to  the  company.  Mistakes  may  have  oeen  made,  wrong  maj 
ave  been  done.  Will  the  mistakes  be  fewer  and  the  wrongs  less  if 
the  Commission  is  given  the  power  sought?  Take  the  Interstate  Com- 
merce Commission  reports,  strip  them  of  useless  padding  in  the  form 
of  evidence,  briefs,  and  the  like,  and  the  questions  which  have  been 
before  the  Commission  of  real  importance,  and  the  complaints  made, 
will  not  fill  many  volumes.  Complaints  and  rulings  as  to  the  reason- 
ablenss  of  rates  do  not  fill  many  pages,  and  why?  Because  the  public 
has  been  well  served.  There  ma^  have  been  mLstakes,  injustice  may 
have  been  done,  but  in  the  mam  the  duty  of  rate  making  has  been 
well  performed.  Railroad  mileage  has  extended,  classifications  have 
been  reduced,  the  number  of  through  rates  increased,  the  service  has 
in  all  respects  been  improved,  and  the  business  interests  of  the  country 
depending  upon  the  railways  have  prospered. 

Mr.  Richardson.  Do  vou  not  believe  that  the  relation  between  the 
railroads  and  the  public  has  greatly  improved  during  the  last  ten  years 
under  the  present  law? 

Mr.  Grover.  Greatly.  Because  the  Commission  is  a  body  to  which 
the  public  can  apply  in  the  most  informal  way  and  seek  redress  where 
claim  is  made  that  wrong  has  been  done.  The  Commission  has  author- 
ity to  investigate  and  prosecute  complaints  of  violation  of  the  law  at 
the  expense  of  the  Government  and  without  risk  or  expense  to  a  com- 

1)lainant.     As  respects  the  relation  between  the  railway  and  the  pub- 
ic, there  is  nothing  more  useful  than  investigation  and  publicity.     I 
venture  to  say  that  of  the  complaints  made  to  the  Commission,  and 
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called  to  the  attention  of  the  carriers,  eight  out  of  ten  have  been 
adjusted  to  the  satisfaction  of  all  parties.     Railway  companies  can  not 
maintain  unreasonable  rates  or  carry  on  their  busmess  in  violation  of 
law.     Public  sentiment  is,  after  all,  the  great  controlling  force. 
I  thank  the  committee. 

STATEMENT  OF  8TTJTVESAVT  FISH. 

New  York,  May  IS,  1902. 

Hon.  W.  P.  Hepburn, 

Cliai/rman  Committee  on  Interstate  and  Foreign  Cormaerce^ 

House  of  Represefntatimes^   Washington^  D,  C, 

My  Dear  Sir:  The  printed  copy  of  the  hearings  before  your  com- 
mittee on  bills  to  amend  the  interstate  commerce  Taw  (H.  R.  146,  273, 
2040,  5776,  8337,  and  10930)  contains  at  page  229  the  following  in  the 
statement  of  Hon.  Charles  A.  Prouty,  Interstate  Commerce  Commis- 
sioner: 

I  have  in  my  hand  here  an  article  written  by  a  gentleman  named  Kuneth.  I  do 
not  know  him,  but  I  have  taken  this  from  the  World's  Work  for  February,  1902. 
I  say  I  do  not  know  him,  and  I  attach  no  particular  importance  to  his  opinion,  but 
I  use  these  tables  merely  for  the  sake  of  reference. 

Mr.  Prouty  then  went  on  to  describe  what  that  article  shows,  and 
after  mentioning  various  large  railroad  systems  said,  at  page  230: 

That  leaves  the  Harriman  system,  which  is  set  down  here  at  21,000  miles,  and  in 
respect  to  that  I  will  say  we  know  that  from  sworn  testimony  given  by  Mr.  Harriman 
before  our  commission. 

Mr.  Prouty  further  said: 

You  have  left  the  Atchison  system,  the  Rock  Island  system,  the  San  Francisco, 
and  the  Milwaukee,  and  those  are  the  only  important  independent  systems  there  are. 

A  copy  of  the  World's  Work  for  February,  1902,  is  before  me.  It 
contains  on  pages  1776  et  seq.  an  article  by  M.  G.  Cunniff  on  ^'Increas 
ing  railroad  consolidation,"  and  a  map  entitled  ^^The  railroads  of 
the  United  States,  showing  the  live  great  groups  of  roads  each  con- 
trolled by  a  single  interest."  On  this  map  there  are  marked  in  red 
what  Mr.  Cunniff  caUs  the  '^railroad  lines  controlled  by  Harriman- 
Kuhn-Loeb  &  Co."  Among  them  are  included  the  railroads  which 
are  operated  by  the  Illinois  Central  Railroad  Company,  and  by  the 
Yazoo  and  Mississippi  Valley  Railroad  Company,  respectiye.  Of 
each  of  those  corporations  I  am  president,  and  haye  been  eyer  since 
1887,  the  year  in  which  the  Interstate  Commerce  Commission  was 
created. 

I  should  not  yenture  to  trouble  yon  with  correcting  the  statement 
made  by  Mr.  Prouty,  if  it  were  based  solely  on  Mr.  Cunniff's  article, 
but  as  Mr.  Prouty  said  that  in  respect  to  the  so-called  Harriman 
system,  in  which  Mr.  Cunniff  includes  the  Illinois  Central  Railroad 
and  the  Yazoo  and  Mississit pi  Valley  Railroad,  "we  know  that  from 
sworn  testimony  given  by  Mr.  Harriman  before  our  Commission,"  it 
becomes  necessary  for  me  to  let  you  know  how  far  Mr.  Prouty  has 
been  misled. 

The  facts  are  that  neither  the  Illinois  Central  Railroad  Company 
nor  the  Yazoo  and  Mississippi  Valley  Railroad  Company  has  any  rela- 
tion whatever  to  the  so-called  "  Harriman-Kuhn,  Loeb  &  Co.  syndi- 
cate," or  any  other  syndicate,  further  than  this:  That  the  \!iaxsw^^  ^s^V 
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Messrs.  Kuhn,  Loeb  &  Co.  stand  registered  on  the  books  of  the  Illi- 
nois Centml  Railroad  Company  as  holding  a  few  shai*es,  and  that  Mr. 
E.  H.  Harriman  is  not  only  a  stockholder,  but  is  and  has  been  a  director 
of  the  Illinois  Central  Railroad  Company  for  nearly  nineteen  years — 
i.  e.,  since  May  30,  1883.  Mr.  Harnman  also  was  at  one  time,  but  is 
not  now,  a  director  of  the  Yazoo  and  Mississippi  Valley  Railroad  Com- 
pany. No  member  of  the  firm  of  Messrs.  Kuhn,  Loeb  &  Co. ,  nor 
anyone  representing  them,  has  ever  been  a  director  of  either  the  Illi- 
nois Central  Railroad  Company  or  of  the  Yazoo  and  Mississippi  Vallej 
Railroad  Company.  Mr.  Harriman  is  not  an  oflScer  of  the  Illinois 
Centml  Railroad  Company,  and  has  not  been  for  more  than  twelve 
years  past,  although  ne  was  for  a  time  associated  with  me  as  vice- 
president  of  the  Illinois  Central  Railroad  Company — from  September 
28,  1887,  to  October  20, 1890. 

Further  than  as  here  stated  there  is  no  relation  whatever  between 
Mr.  Harriman  or  Messrs.  Kuhn,  Loeb  &  Co.  and  either  the  Illinois 
Central  Railroad  Company  or  the  Yazoo  and  Mississippi  Valley  Rail- 
road Company.  Neither  of  those  corporations  has  ever  had  any  inter- 
est whatever  in  any  of  the  railroads  of  which  Mr.  Harriman  is  an 
oflScer,  nor  have  I  personallv  had  such  interest. 

Each  of  our  railroads  begins  at  New  Orleans,  the  foreign  commerce 
of  which  exceeds  in  value  that  of  any  other  port  in  the  IJnited  States, 
New  York  alone  excepted.  The  Yazoo  ana  Mississippi  Valley  Rail- 
road ends  at  Memphis,  which  in  1900  had  a  population  of  102,320. 
The  Illinois  Central  goes  to  Chicago,  the  second  city  in  population;  to 
St.  Louis,  the  fourth;  to  Louisville,  the  eighteenth,  and  ends  at  Omaha, 
a  city  of  102,550  people.  Taken  together  these  two  railroads  serve 
various  parts  of  each  of  the  ten  States  of  Minnesota,  Iowa,  Missouri, 
Arkansas,  and  Louisiana,  and  of  Wisconsin,  Illinois,  Kentucky,  Ten- 
nessee, and  Mississippi,  which  border  the  Mississippi  River  on  its  right 
and  left  banks,  respectively,  from  its  sources  to  tne  Gulf  of  Mexico. 

The  last  annual  reports  of  our  two  companies  for  the  year  ended 
June  30,  1901,  show  that  they  then  had  in  operation  5,356  miles  of 
railroad,  being  2.79  per  cent  of  all  the  mileage  then  operated  in  the 
United  States,  and  that  they  had  in  that  year  derived  therefrom  a  gross 
revenue  equal  to  2.73  per  cent  of  that  of  all  the  railroads  in  the  country. 

No  railroad  companies  are  or  can  be  more  absolutely  independent 
of  outside  control,  more  self-governing,  or  more  free  from  alliances 
with  other  corporations  than  are  the  Illinois  Central  Railroad  Company 
and  the  Yazoo  and  Mississippi  Valley  Railroad  Company.  They  are 
controlled  by  their  respective  boards  of  directors  ana  by  no  one  else. 

It  appears  from  Mr.  Proutv's  testimony  and  that  of  Mr.  Knapp  that 
he  is  now  absent  at  St.  Louis.  Knowing  that  your  committee  may 
report  at  any  time,  I  avail  of  this  opportunity  of  laying  the  facts 
before  3^ou  and  them.  A  copy  hereof  also  goes  by  mail  to  Mr.  Prouty, 
who,  if  called  upon,  will,  I  aoubt  not,  be  glad  to  correct  his  statement 
in  so  far  as  it  relates  to  the  two  corporations  which  I  have  the  honor 
to  serve. 

For  the  accuracy  of  the  rest  of  Mr.  Cunniffs  article,  and  the  sound- 
ness of  the  deductions  sought  to  be  drawn  therefrom,  I  can  and  do 
accept  no  responsibility.  Like  Mr.  Proutv,  I  have  no  knowledge  of 
Mr.  Cunniff,  and  indeed  had  never  heard  of  his  article  until  I  read 
Mr.  Prouty 's  statement. 

Very  respectfully,  yours, 

Stuyvesant  Fish. 
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The  Political  Aspects  of  Governmental  Regulation. 


A  SUPPLEMENTAL  STATEMENT  BY  JOSEPH  NIMMO,  JE. 

[Submitted  May  22, 1902.] 

Mr.  Chairman:  In  his  testimony  before  the  Committee  on  Inter- 
state and  Foreign  Commerce  of  the  House  of  Representatives,  Com- 
missioner Prouty  stated,  at  page  238,  that  807  complaints  against 
advances  in  rates  or  against  rates  which  are  alleged  to  be  too  high  have 
been  filed  with  the  Commission  during  the  last  tnree  years.  A  similar 
statement  was  made  by  Commissioner  Prouty  in  an  address  delivered 
at  Chicago  on  April  2,  1902,  before  the  Illinois  Manufacturing  Asso- 
ciation.    On  that  occasion  he  said: 

While  it  [the  Commiaeion]  can  not  ffrant  relief,  there  are  now  pending  before  it  for 
investigation  complaints  involving  millions  of  dollars — I  think  I  might  say  •millions 
annually. 

Manifestly  these  statements  are  calculated  to  convey  the  impression 
that  the  charging  of  exorbitant  rates  is  now  rampant  throughout  the 
country.  But  this  is  absolutely  refuted  by  the  annual  reports  of  the 
Commission,  which  show  that  during  the  last  three  years  only  23  cases 
in  all  were  decided  by  the  Commission  upon  formal  hearings,  which 
cases  embrace  only  8  complaints  of  unreasonable  rates  per  se.  Of 
these  the  unreasonableness  of  only  4  was  sustained  by  the  Commission, 
constituting  less  than  one-half  of  1  per  cent  of  the  807  complaints 
alleged  to  have  been  made  to  the  Commission.  This  clearly  indicates 
either  that  the  Commission  has  been  derelict  in  the  discharge  of  its 
duties  or  that  nearly  800  of  the  807  complaints  were  inconsequential 
or  outside  the  function  of  the  Commission.  The  latter  is  undoubtedly 
the  correct  view  of  the  case.  Besides,  the  fact  that  not  a  single  case 
of  exorbitant  rates  has  been  sustained  in  the  courts  during  the  fifteen 
years  of  the  life  of  the  Commission  raises  the  presumption  that  not 
one  of  the  4  cases  of  exorbitant  rates  in  the  entire  United  States,  as 
determined  by  the  Commission  during  the  last  three  years,  would 
stand  the  test  of  judicial  inquiry. 

The  total  number  of  cases  decided  by  the  Commission  each  year 
during  the  last  three  years,  and  the  number  of  cases  of  unreasonable 
rates  tried  and  sustained,  according  to  the  last  three  annual  reports  of 
the  Commission,  are  stated  in  tabular  form  as  follows: 


Year. 

Total  num- 
of  cases 
decided. 

Number  of 
cases  of 
unreason- 
able rates. 

1 

Number  of 
complaints 
of  unrea- 
sonable 
rates 
sustained. 

1899 

5 

8 

10 

1 

1900 

4                     1 

1901 

3                     2 

Total 

23 

8                          4 

The  data  from  which  this  statement  was  compiled  are  found  on  pages 
20  to  43  of  the  report  of  the  Commission  for  1899,  on  pages  34  to  48  of 
the  report  for  1900,  and  on  pages  22  to  39  of  the  report  for  1901. 

Hon.  Martin  A.  Knapp  also  attempted  to  create  the  same  impres- 
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sion  as  to  the  charging  of  exorbitant  rates,  notwithstanding  the  fact  that 
the  statistics  of  the  Commission  indicate  an  average  reduction  of  22i 
per  cent  .for  the  entire  country  from  1890  to  19W,  and  a  substantial 
reduction  in  the  average  rate  in  each  one  of  the  ten  groups  into  which 
the  railroads  of  the  country  are  divided  by  the  (>>mmission.  Mr. 
Knapp  attempted  to  overcome  these  facts  by  assei*ting  that  the  appar- 
ent reduction  in  rates  is  the  result  of  a  disproportionate  increase  in 
the  quantity  of  low-grade  freights,  such  an  iron  ore  and  coal  trans- 
ported dunng  the  last  ten  years.  This  statement  is^  without  any 
foundation  in  fact,  the  tonnage  of  merchandise  transpoiied  other  than 
coal  and  iron  ore  having  increased  faster  from  1890  to  1900  than  did 
the  tonnage  of  coal  and  iron  ore  transported.  This  is  explained  at 
length  on  pages  24,  25,  and  26  of  my  recent  pamphlet  entitled  A  Com- 
mercial and  Political  Danger.  It  is  also  confirmed  by  the  traffic 
records  of  the  leading  trunk  lines  of  the  country  east  and  west. 

The  following  table  compiled  from  the  data  of  the  Interstate  Com- 
merce Commission  for  the  years  1890  and  1900  indicates  the  fall  in  rates 
by  groups  and  for  the  whole  country: 

Reventie  per  ton  per  mile  charged  by  railroads  of  the  United  States  according  to  siaiisties 

of  the  Interstate  Commerce  Commission, 

Reduc- 
tion. 


Oroapl 

Group  II 

Group  III 

Group  IV 

Group  V 

Group  VI 

Group  VII 

Group  VIII 

Group  IX 

Group  X 

United  States 


1890. 

1900. 

Omts. 

OmtM. 

1.373 

1.162 

.828 

.618 

.695 

.546 

.  o44 

.595 

1.061 

.808 

.961 

.806 

1.360 

1.064 

1.152 

.964 

1.306 

.938 

1.651 

1.067 

.941 

.729 

16 
26 
21 
29 
24 
16 
22 
16 
28 
86 


22* 


Data  in  the  column  for  1890  is  from  the  statistics  of  the  Commission 
for  1890,  page  72,  and  the  data  for  1900  is  from  statistics  of  the  Com- 
mission for  1900,  page  95. 

The  facts  thus  stated  prove  beyond  all  doubt  that  in  all  our  splendid 
American  railroad  system,  embracing  about  200,000  miles  of  road, 
over  which  moves  about  Jf25,000,000,000  worth  of  merchandise 
annually,  or  more  than  twice  the  value  of  the  entire  railroad  system 
of  the  country,  and  involving  millions  of  transactions  everv  year,  only 
3i  cases  a  year  of  unjust  discriminations  were  proven  in  formal  hear- 
ings before  the  Commission  during  the  ten  years  from  April  16, 1890, 
to  April  16,  1900,  a  fact  stated  by  the  Interstate  Commerce  Commis- 
sion in  Senate  Doc.  No.  319  of  the  Fifty -sixth  Congress,  first  session.  Of 
this  small  number  less  than  one  case  a  year  of  unjust  discriminations 
was  sustained  bv  the  courts.  Furthermore,  not  a  single  case  of  unrea 
sonable  or  exorbitant  rates  has  been  sustained  by  the  Federal  courts 
during  the  fifteen  years  since  the  Interstate  Commerce  Commission 
was  organized. 

THE   POLITICAL  ASPECTS  OF  THE    CASE. 

The  fact  adduced  by  Commissioner  Prouty  that  during  the  last  three 
years  807  complaints  of  unreasonable  mtes  were  filed  with  the  Com- 
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mission,  of  which  only  4,  or  less  than  one-half  of  1  per  cent,  were 
found  to  be  well  founded,  has  a  much  more  important  significance 
than  the  members  of  the  Interstate  Commerce  Commission  seem  to 
have  imagined.  It  serves  to  illustrate  a  fact  of  controlling  force 
respecting  the  broad  subject  of  regulating  commerce  among  the  States, 
namely,  tne  fact  that  from  the  beginning  the  complaints  which  have 
been  illed  with  the  Commission  have  had  their  origin  chiefly  in  the 
discontent  incident  to  struggles  for  commercial  advantage.  But  such 
discontent  is  the  chief  stimulant  of  commercial  enterprise.  It  involves 
problems  which  must  be  wrought  out  by  human  intelligence  and  enter- 
prise and  not  bv  any  sort  of  governmental  interference;  for  we  live 
in  a  world  in  which  we  are  all  debating.  Every  individual,  and  every 
section,  State,  city,  county,  town,  village,  and  hamlet  in  this  country  is 
at  rivalry  with  competitors  near  and  far  and  it  is  preposterous  for  any 

fovernmental  agency  to  attempt  to  reconcile  those  antagonisms, 
hey  are  intangible  to  any  sensible  or  just  method  of  governmental 
regulation.  The  exemption  of  such  antagonisms  from  governmental 
interference  is  a  natural  and  proper  expression  of  the  freedom  of 
commercial  and  industrial  intercourse. 

Faith  in  the  conservatism,  which  inheres  in  the  untrammeled  inter- 
action of  commercial  forces  has  begotten  the  maxim  ^'  competition  is  the 
life  of  tmde,"  a  maxim  which  has  found  its  way  into  our  statute  laws  and 
has  become  a  tenet  of  judicial  faith  and  practice.  So  firmly  are  the  people 
of  this  country  imbued  with  this  sentiment  that  for  nearly  an  hundred 
years  after  the  founders  of  our  Government  had  incorporated  into  the 
national  Constitution  the  provision  that  '*  Congress  shall  have  power  to 
regulate  commerce  among  the  States,"  no  systematic  attempt  was  made 
to  exercise  that  power,  and  clearly  owing  to  the  danger  attending  any 
attempt  to  meddle  with  a  commercial  interaction  which  is  not  and  can 
not  properly  become  the  subject  of  governmental  concernment. 

But  at  last  by  the  act  to  regulate  commerce  approved  February  4, 
1887,  an  apparent  but  limitea  and  clearl  v  defined  exception  was  made 
to  this  poncy  of  noninterference  with  commercial  struggle.  The 
i*estraint8  provided  by  that  act,  however,  applied  exclusively  to  the 
struggle  of  railroad  transportation  and  not  to  the  stioiggles  of  trade  or 
of  industrial  pursuits.  Moreover,  the  restraints  imposed  by  the 
statute  had  already  become  approved  as  proper  methods  of  railroad 
self-government  after  the  various  lines  of  the  country  had  become 
closely  connected  and  cooperative  members  of  one  great  transpor- 
tation organism — the  American  railroad  system.  As  such,  these 
restraints  constituted  a  part  of  the  American  common  law  of  the  high- 
way, being  based  upon  the  lessons  of  experience  and  that  consensus  of 
public  sentiment  which  Lord  Bacon  has  (characterized  as  leges  legum. 
Unfortunately,  and  as  subsequently  was  proved,  without  any  sanc- 
tion of  law  the  Interstate  Commerce  Commission  assumed,  ii^,  the 
maximum-rate  case  decided  by  it  in  the  year  1894,  that  the  act  to  regu- 
late commerce  authorized  it  to  prescribe  both  absolute  and  relative 
rates  for  the  future.  This  assumption  of  authority  clearly  and  inevita- 
bly embraced  the  power  to  determine  the  relative  commercial  status 
of  competing  cities,  towns.  States,  and  sections  affected  by  that  deci- 
sion. This  monstrous  assumption  of  political  power  was  denied  by 
the  Supreme  Court  of  the  United  States  in  the  year  1897  (167  U.  S., 
479.)  But  not  satisfied  with  this  judicial  determination  of  the  case, 
the  Commission  has  ever  since  importuned  Congress  to  grant  to  it  the 
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de«ired  power.  That  demand  is  involved  in  the  Corliss  bill.  It  is  a 
political  heresy  which  should  be  resisted  in  its  beginning,  and  under 
every  guise  and  pretense  of  restraint. 

That  the  attempts  of  the  Commission  to  secure  the  mte-making 
power  intentionally  and  of  necessity  involves  the  Eutopian  idea  of 
securing  control  of  the  internal  commerce  of  the  country  is  evident 
from  the  utterances  of  the  Commission  during  the  last  ten  years,  but 
perhaps  nowhere  more  strikingly  than  in  the  following  declaration 
found  on  page  10  of  its  seventh  annual  report: 

To  ^ive  each  community  the  rightful  benefits  of  location  to  keep  different  com- 
modities on  an  equal  footing,  so  that  each  shall  circulate  freely  and  in  natural  volume, 
and  to  prescribe  schedule  rates  which  shall  be  reasonably  just  to  both  shipper  and 
carrier  is  a  task  of  vast  magnitude  and  importance.  In  the  performance  of  that  task 
lies  the  great  and  permanent  work  of  public  regulation. 

This  expression  of  its  ''high  ideal"  of  the  work  of  regulation  is  a 
clean-cut  proposition  by  the  Commission  to  commit  the  Government 
of  the  Unitea  States  to  the  task  of  determining  all  the  difficulties 
involved  in  the  commercial  and  industrial  interaction  of  the  wealthiest, 
the  most  enterprising,  and  the  most  virile  nation  on  the  globe,  a  matter 
with  which  the  Government  should  not  meddle.  As  such  it  is  rank 
political  heresy.     It  is  also  wildly  impractical  and  revolutionary. 

The  fact  that  of  the  807  complaints  of  unreasonable  rates  filed 
with  the  Commission  during  the  last  three  years  only  four,  or  less  than 
one-half  of  1  per  cent  were  susceptible  of  demonstration  under 
known  principles  of  adjudication  indicates  that  about  400  of  the  407 
complamts  were  of  the  sort  which  can  not  be  made  the  subject  of  gov- 
ernmental concernment.  This  clearly  exposes  the  absurdity  of  the 
proposition  ''  to  give  each  community  the  rightful  benefits  of  location," 
to  adjust  the  commercial  and  industnal  interaction  of  this  great  and 
growing  nation,  and  to  accomplish  that  purpose  by  setting  up  at  the 
seat  of  the  National  Government  a  bureau  endowed  with  the  function 
of  prescribing  rates  for  the  future  with  the  chimerical  object  in  view 
of  ''keeping  different  commodities  on  an  egual  footing"  throughout 
the  length  and  breadth  of  this  land.  This  is  a  wide  departure  from 
the  views  of  public  policy  touching  the  interaction  of  commercial  and 
industrial  forces  which  were  entertained  by  the  founders  of  our  Gov- 
ernment, which  operated  as  a  barrier  to  any  sort  of  regulation  for 
ninety-eight  years,  and  which  are  dominant  in  this  country  to-day. 

As  a  further  illustration  of  the  fact  that  the  complaints  which  are 
addressed  to  the  Interstate  Commerce  (commission  are  mainly  of  the 
class  not  subject  to  governmental  concernment,  the  fact  may  be  men- 
tioned that  in  its  last  annual  report  the  Commission  said: 

The  total  number  of  proceedings  brought  before  the  Commission  during  the  year 
was  340.    These  include  formal  as  well  as  informal  complaints. 

But  only  ten  decisions  were  rendered  by  the  Commission  during  the 
year  on  formal  proceedings,  only  two  of  which  involved  unreasonable 
rates.  In  a  word,  the  complaints  of  all  sorts  brought  to  the  notice  of 
the  Commission  had  their  origin  fliainly  in  commercial  and  industrial 
conditions  completely  outside  the  purview  of  governmental  regulation. 

I  think,  Mr.  Chairman,  that  if  you  will  carefull}^  review  the  testi- 
mony of  all  the  representatives  of  the  various  trade  and  industrial 
bodies  who  have  laid  their  grievances  before  you  at  these  hearings, 
you  will  find  such  grievances  to  be  of  the  intangible  character  just 
described,  being  merely  expressions  of  struggles  for  commercial  ad- 
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vantage,  and  not  based  upon  any  clearly  defined  errors  or  acts  of 
injustice  on  the  part  of  the  railroad  carriers.  An  appreciation  of  this 
fact  seems  to  have  been  indicated  by  the  repeated  demand  of  members 
of  this  committee  for  definite  information  tending  to  justify  the  passage 
of  the  bill  now  under  considemtion — a  demand  which,  in  so  far  as  I 
was  able  to  discern,  was  in  no  specific  manner  complied  with. 

It  would  be  difficult  for  Congress  to  differentiate  between  com- 
plaints which  are  based  upon  the  conditions  of  commercial  struggle 
and  those  complaints  which  are  valid  subjects  of  regulation  under  the 
terms  of  the  act  to  regulate  commerce,  except  in  general  terms  express- 
ive of  the  firmly  established  policy  of  the  Government  upon  the 
subject.  The  distinction  in  concrete  cases  must  be  based  upon  the 
specific  facts  which  govern  in  each  particular  case.  The  only  object 
had  in  view  in  this  connection  has  been  to  utter  a  word  of  warning 
againsta  policy  which  would  devolve  upon  the  National  Government  full 
responsibility  for  the  coui*se  of  the  commercial  and  industrial  develop- 
ment of  this  country  with  all  the  dangers  of  sectional  political  struggle 
which  would  be  engendered  by  such  a  departure  from  the  principles 
of  commercial  freedom  upon  which  our  governmental  institutions  are 
founded. 

There  is  another  political  aspect  of  the  proposition  to  confer  pmcti- 
cally  autocmtic  power  upon  the  Interstate  Commerce  Comniission  to 
which  I  would  here  briefly  allude.  On  pages  15  to  22  of  my  recent 
pamphlet  entitled  A  Political  and  Commercial  Danger,  I  statea  at  some 
length  the  reasons  which  sustain  the  belief  that  any  provision  of  law 
granting  to  the  Commission  the  power  to  prescribe  rates  for  the  future 
would  eliminate  the  Federal  judiciary  from  the  function  of  passing 
upon  the  reasonableness  of  rates.  This  view  is  fully  sustained  oy  Mr. 
dommissioner  Knapp  on  page  296  of  the  present  hearing,  as  follows: 

While  the  determination  whether  a  given  rate  is — that  it  has  been — reasonable  or 
not  is  a  judicial  question,  the  determination  of  the  rate  to  be  substituted  in  the 
future  is  not  a  judicial  question,  can  not  l>e  made  a  judicial  question,  and  that 
authority,  if  exercised  at  all  under  the  circumstances,  must  be  exercised  either  by 
the  legislative  body  itself,  or  by  an  administrative  tribunal,  to  which  some  portion 
of  the  legislative  power  has  been  delegated.  Now,  that  beine  so,  of  course  you  nuist 
bear  this  in  mind,  that  it  is  incorrect  and  misleading  to  speak  of  an  appeal  from  the 
order  of  the  Commission. 

Ml*.  Knapp  has  made  a  labored  argument  to  the  effect  that  the 
determination  of  the  Commission — a  mere  administrative  body,  with- 
out permanent  tenure  of  oflice  and  subject  at  all  times  to  play  of 
political  forces — would  be  made  in  a  judicial  manner,  and  therefore 
would  have  practically  the  same  effect  ii ;.  decisions  rendered  b}'  the 
courts.  This  is  too  feeble  for  serious  consideration.  It  would  be 
superfluous  to  attempt  any  labored  argument  upon  this  point  before  a 
committee  composed  mainly  or  entirely  of  lawyers. 

The  indepenaence  of  the  Fedeml  judiciary  has  made  it  the  bulwark 
of  the  liberties  of  the  people.  So  long  as  the  courts  have  final  deter- 
mination of  all  questions  of  commercial  right,  the  time-honored  policy 
of  noninterference  in  the  competitive  struggles  of  fmde  will  be  main- 
tained, but  when  the  couits  are  eliminateafrom  the  determination  of 
such  questions,  the  storm  of  political  demand  for  commercial  advan- 
tage will  break  loose,  and  the  Commission  and  the  political  representa- 
tives of  the  people  in  Congress  will  bend  to  the  blast.  Besides,  the 
sectional  political  struggles  which  would  ensue  from  such  a  policy 
would  endanger  the  permanence  of  our  governmental  institutloK\&. 

i-c  L 35 
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The  exceedingly  limited  and  in  most  cases  utterly  ineffectual  way  in 
which  Commission  rate-making  exists  in  certain  of  the  States  of  the 
Union  affords  no  conception  of  the  results  which  would  ensue  from 
placing  the  interstate  and  foreign  commerce  of  the  country  under  the 
control  of  a  body  characterized  by  Commissioner  Prouty  as  "  partiy 
political,  and  to  an  extent  partisan." 

Joseph  Nimmo,  Jr. 


RESOLUnONS   UNITED   STATES   EXPORT  ASSOCIATION. 

At  a  meeting  of  the  directors  of  the  United  States  Export  Associa- 
tion, representing  in  its  membership  leading  houses  in  98  principal 
lines  of  industry  situated  in  34  States,  held  at  No.  90  West  Broadway, 
New  York,  May  8,  1902,  the  following  resolution  was  adopted  unani- 
mously: 

^'Resolved^  That  the  extension  of  our  foreign  trade,  especially  in 
the  heavy  products  of  the  field,  forest,  mine,  and  factory,  aepenas  in 
a  great  degree  upon  transportation  charges,  and,  in  the  opinion  of  this 
association,  the  steady  growth  of  our  export  tmde  is  largely  due  to  the 
fact  that  our  railroad  freights  are  much  lower  than  those  of  other 
countries;  that  these  have  been  reached  through  intelligent  manage- 
ment and  a  reasonable  elasticity  in  rates,  which  permitted  meeting  the 
varying  conditions  of  foreign  marketi^;  that  the  interests  of  our  do- 
mestic trade  are  not  injured  by  our  transportation  lines  making  lower 
rates  for  export  than  for  home  trade,  but,  on  the  contrary,  are  bene- 
fited, just  as  they  are  b}^  manufacturers  selling  their  surplus  abroad  at 
less  than  at  home,  thereby  keeping  labor,  capital,  and  machinery  fully 
emploved,  and  decreasing  cost  through  increased  volume  of  business. 

'^  W^eare  therefore  opposed  to  increasing  the  powers  of  our  Interstate 
Commerce  Commission  in  the  direction  of  making  or  controlling  rates, 
believing  that  with  full  powers  of  investigation  and  its  present  power 
to  appeal  to  the  courts  to  decide  what  is  a  reasonable  rate  the  public 
interest  will  be  best  subserved.  We  believe,  however,  that  the  evil  of 
unjust  discriminations  would  be  minimized  if  railroads  were  allowed, 
under  proper  supervision  and  control  b\'  the  Interstate  Commerce 
Commission,  the 'same  right  of  contract  enjo^^ed  by  all  other  corpora- 
tions and  individuals  to  make  and  enforce  their  agreements  on  each 
other  which  the}'  are  now  debarred  from  doing  by  the  prohibition  of 
iK)oling  in  the  interstate-commerce  law  and  b}^  the  Sherman  antitrust 
law  as  interpreted  by  the  Supreme  Court  of  the  United  States  in  the 
trans-Missouri  and  Joint  Traffic  Association  decisions.  We  therefore 
deprecate  the  passage  of  bill  H.  R.  8337,  unless  amended  to  conform 
to  the  foregoing  principles. 

"* Resolved^  Tnat  we  fully  indorse  the  views  in  regard  to  this  bill 
submitted  by  the  president  of  this  association  to  the  Committee  on 
Interstate  and  Foreign  Commerce  of  the  House  of  Representatives, 
April  24,  1902." 

Attest:  Hylton  Swan,  Secretary. 
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Committee  on  Interstate  and  Foreign  Commerce, 

Tuesday^  February  ^,  19(M. 

The  committee  met  at  11  o'clock  a.  m.,  Hon.  W.  P.  Hepburn  in  the 
chair. 

STATEMENT  OF  ME.  EDWIN  M.  ADAMS,  REPRESENTING  THE 
MISSOURI,  KANSAS  AND  OKLAHOMA  LUMBERMEN'S  ASSOCIA- 
TION. 

Mr.  Adams.  We  have  had  several  meetings  with  the  officials  and 
brought  the  matter  to  their  notice.  They  admitted  all  the  facts  in  the 
case,  but  simply  said:  '*  What  are  you  going  to  do  about  it? "  In  the 
first  place  we  went  to  the  State  organizations,  the  State  railroad  com- 
missions, and  we  found  they  were  powerless  to  act,  because  they  said: 
**  Why,  gentlemen,  this  is  an  interstate  matter  and  does  not  properly 
come  under  our  jurisdiction." 

As  a  final  resort,  however,  we  attempted  to  secure  a  remedy  in  the 
courts.  We  employed  the  attorney -general  of  the  State  of  Kansas 
and  also  one  of  the  leading  attorneys  in  the  State  and  we  sought  to 
bring  action  against  the  rauroads,  and  tinall}'  brought  them  to  a  hear- 
ing. Our  committee  had  a  conference  with  them,  and  we  went  over 
the  whole  matter  from  first  to  last.  We  threatened  in  all  sorts  of 
ways,  both  legally  and  socially  and  politically,  and  I  think  the  polit- 
ical intimation  was  as  strong,  perhaps,  as  anyone  we  made.  They 
admitted  that  we  had  grievances,  and  they  admitted  that  they  were 
just,  but  at  the  same  time  thought  we  had  no  recourse,  and  we  were 
aware  that  the  interstate-commerce  law  was  lame.  We  had  taken  the 
advice  of  the  best  Kansas  lawyers,  both  politically  and  legaUy,  and 
found  that  difficulty  in  the  interstate-commerce  law. 

The  Chairman.   What  is  that  difficulty? 

Mr.  Adams.  The  difficulty  in  the  interstate- commerce  law  is  that  the 
Commission  has  no  power  to  enforce  its  decrees  in  these  matters. 

The  Chairman.  The  railroads  admitted  the  existence  of  discrimina- 
tions? 

Mr.  Adams.  Yes,  sir. 

The  Chairman.  You  had  the  proofs  of  the  discriminations? 

Mr.  Adams.  Yes,  sir. 

The  Chairman.  Does  not  the  interstate-conunerce  law  provide  ample 
relief  and  punishment  in  all  cases  of  discrimination? 

Mr.  Adams.  Our  attorneys  did  not  find  it  so,  and  another  difficulty 
we  met  was  that  if  we  went  into  the  courts  it  would  probably  be  years 
before  the  case  could  be  brought  to  an  issue  and  a  determination,  and 
during  this  time  all  these  abuses  will  be  going  on. 

The  Chairman.  Did  you  bring  suits  against  anyone? 

Mr.  Adams.  We  did  notactuall}'  commence  suits;  no,  sir.  We  did 
commence  suits  in  the  justice  courts  of  Kansas  under  advice  of  our 
attorneys. 

The  Chairman.  Under  the  law  of  your  own  State? 

Mr.  Adams.  Yes,  sir;  under  the  common  law. 

The  Chairman.  Did  you  invoke  the  aid  of  the  interstate-com- 
merce law? 

Mr.  Adams.  We  did  not.  Our  attorneys  advised  us  not  to  do  so. 
There  was  at  that  time — about  a  year  ago — an  amendment  to\Jw^\s>^jK^- 
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state-commerce  law  pending,  an  amendment  presented  by  Senator 
Cullom,  to  strengthen  that  law  and  give  the  Commission  more  power 
to  enforce  the  law. 

The  Chairman.  That  was  the  Interstate  Commerce  Commission  ? 

Mr.  Adams.  Yes,  sir. 

The  Chairman.  There  has  been  no  proposition  to  give  the  courts 
more  law? 

Mr.  Adams.  No,  sir;  only  to  give  the  Commission  power  to  enforce 
their  decrees. 

The  Chairman.  I  can  not  conceive  of  any  reason  why  under  the 
statement  of  facts  you  make  you  could  not  have  successfully  main- 
tained the  suit.  You  had  the  proofs  and  the  railroads  admitted  the 
discriminations,  and  the  law  punishes  them. 

Mr.  Adams.  We  had  the  proofs  of  that  abuse,  but  it  seemed  to  us 
from  the  knowledge  we  were  able  to  get  in  every  way  that  the  best 
thing  we  could  do  was  to  use  some  means — what  little  influence  we 
had  with  Congress — to  amend  the  intei*state-commerce  law. 

The  Chairman.  What  is  the  amendment  you  desire? 

Mr.  Adams.  We  have  none  drafted,  but  the  amendment  tnat  was 
presented  by  Senator  Cullom  seemed  to  fit  the  case. 

The  Chairman.  You  want  the  power  of  the  Commission  increased 
to  what  extent? 

Mr.  Adams.  I  notice  that  the  President  has  reconmiended  that  the 
interstate-commerc6  law  be  amended.  1  presume  you  are  all  familiar 
with  this  message. 

The  Chairman.  You  favor  legislation  on  the  lines  suggested  by  the 
President? 

Mr.  Adams.  I  think  we  do. 

The  Chairman.  How  far  do  you  want  this  committee  to  go  in  its 
recommendations  ? 

Mr.  Adams.  We  wish  the  committee  to  look  this  matter  over,  look 
it  through,  and  formulate  such  an  amendment  as  will  correct  the  diflS- 
culties  we.  as  well  as  other  people,  are  laboring  under.  I  will  read  a 
few  lines  from  the  President  s  message: 

The  act  should  be  amended.  The  railway  is  a  public  servant.  Its  rates  should  be 
just  to  and  open  to  all  shippers  alike.  The  Government  should  see  to  it  that  within 
its  jurisdiction  this  is  so,  and  should  provide  a  speedy,  inexpensive,  and  effective 
remedy  to  that  end.  At  the  same  time  it  must  not  be  forgotten  that  our  railwavs 
are  the  arteries  through  which  the  commercial  lifeblood  of  this  nation  flows.  Noth- 
ing could  be  more  foolish  than  the  enactment  of  legislation  which  would  unneces- 
sarily interfere  with  the  development  and  operation  of  these  commercial  agencies. 
The  subject  is  one  of  great  importance  and  calls  for  the  serious  attention  of  Congress. 

I  have  not  the  amendment  that  was  offered  by  Senator  Cullom  in 
the  Senate  a  year  ago  with  me,  but  it  was  simply  to  give  the  Interstate 
Commerce  Commission  more  power — more  direct  power  to  enforce  its 
decrees. 

The  Chairman.  Do  you  think  that  the  Interstate  Commerce  Com- 
mission should  be  constituted  a  court  and  have  the  power  of  a  court  if 

Mr.  Adams.  I  am  not  prepared  to  say  that  I  think  so? 

The  Chairman.  Would  your  association  favor  that  amendment? 

Mr.  Adams.  Our  association  would  favor  giving  the  Interstate  (Com- 
merce Commission  whatever  power  is  necessary  to  make  their  decision 
in  any  case  final,  and  to  enforce  it. 

The  Chairman.  You  gentlemen  seem  to  have  taken  action  in  regard 
to  this  matter  and  fornmlated  an  opinion,  and  I  would  like  to  have 
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your  opinion  on  this  subject,  as  to  the  extent  to  which  this  j^ower 
should  be  given.  Would  your  association  favor  giving  the  Commission 
the  power  to  establish  rates? 

Mr.  Adams.  I  think  we  would,  sir. 

The  Chairman.  Would  your  association  be  in  favor  of  giving  the 
Interstate  Commerce  Commission  power  to  issue  a  writ  of  mandamus, 
a  writ  of  injunction,  and  issue  a  judgment  against  milway  property? 

Mr.  Adams.  I  am  not  prepared  to  answer  that  question. 

Mr.  Adamson.  Or  would  your  association  be  in  favor  of  giving  the 
Commission  power  to  punish  for  contempt  by  confinement  if 

Mr.  Adams.  I  do  not  know. 

Mr.  Mann.  Are  you  in  favor  of  establishing  the  Commission  a 
court? 

Mr.  Adams.  Yes,  sir. 

Mr.  Mann.  There  ou^ht  to  be  an  appeal  from  their  decision  to  the 
Supreme  Court  of  the  United  States. 

Mr.  Adams.  There  you  have  an  interminable  situation  again. 

Mr.  Adamson.  Suppose  that  some  time  the  milroads  should  get  a 
majority  of  the  Commission  ? 

Mr.  Adams.  That  is  the  diflSculty  we  are  confronted  with.  A  year 
ago  our  committee  asked  the  railroad  committee  if  they  would  abide 
by  the  decisions  of  the  Interstate  Commerce  Commission  if  we  should 
bring  a  suit  before  the  Commission  and  get  a  decision,  and  they  inti- 
mated that  if  the  decision  pleased  them  they  would  comply  with  it 
readily. 

The  Chairman.  That  is  probably  about  what  the  Lumber  Dealers' 
Association  would  do  if  I  went  and  complained  that  their  rates  were  a 
little  too  high  and  proposed  to  arbitrate  it  by  some  gentleman  I  selected. 
You  probably  would  say,  if  it  pleased  you,  you  would  abide  by  the 
decision. 

Mr.  Adams.  When  we  have  an  arbitration,  we  always  sign  up  an 
agreement  beforehand  to  abide  by  the  decision. 

Mr.  Mann.  There  is  ample  authority  in  the  Interstate  Commerce 
Commission  to  enforce  the  law  forbidding  a  larger  charge  for  a  short 
haul  than  a  longer  haul. 

Mr.  Adams.  We  thought  it  sufficient  in  the  first  instance,  but  when 
we  came  to  look  into  it  our  attornevs  advised  us  that  it  was  doubtful. 

Mr.  Mann.  I  think  you  want  to  get  new  attorneys  instead  of  com- 
ing to  Congress  on  that  point.  There  may  be  other  things  in  the  law 
which  are  objectionable 

Mr.  Adams.  We  employed  what  we  supposed  to  be  the  leading 
attorney  in  the  State  of  Kansas. 

Mr.  KiCHARDSON.  What  steps  did  the  attorney  take  under  this 
statement  of  facts? 

Mr.  Adams.  It  was  only  in  a  justice  of  the  peace  court  that  we  could 
get  a  decision  in  our  favor. 

Mr.  Richardson.  And  you  would  not  apply  to  the  courts  to  enforce 
the  interstate-commerce  law? 

Mr.  Adams.  No,  sir;  only  under  the  common  law  where  they  made 
an  overcharge  in  freights  against  some  receiver  of  lumber. 

Mr.  Richardson.  And  in  each  case  \^ou  got  a  decision  before  the 


justice  of  the  peace  against  the  railroads? 
Mr.  Adams.  We  did  not  carrv  the 


•arry  the  case  through.     When  the  rail- 
roads found  we  were  doing  that   to  annoy  them — they  thoa<;jJ^<.  ^ 
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would  be  a  great  annoyance  to  them — the\'  offered  to  coniproiiiiwe, 
and  our  committee  at  that  time  agreed  on  a  tempomry  compromise 
with  the  mil  roads  as  far  tis  the  western  half  of  tiie  State  of  Kansas 
was  concerned.  By  that  compromise  we  saved  to  the  receivers  of 
lumber,  or  the  people,  as  you  might  say,  because  it  amounts  to  the 
same  thing,  over  $75,000  a  year  for  the  western  half  of  the  State  of 
Kansas.  That  would  indicate  that  there  was  a  grievance,  and  that 
the}'  admitted  it,  or  they  never  would  have  allowed  such  a  concession 
as  that.  They  had  arbitmrily  luised  the  mtes  on  lumber  from  1  to  5 
cents  a  hundred  pounds,  which  is  a  very  unusual  proceeding,  and 
which  we  thought  was  entirely  unwarranted. 

Mr.  Mann.  Would  you  be  willing  to  submit  to  the  committee  the 
actual  cases 'if 

Mr.  Adams.  Yes,  sir.  Mr.  Burkholder,  who  was  intending  to  be 
here  this  morning,  has  a  brief  prepared  and  an  argmnent.  He 
intended  to  submit  the  case. 

The  Chairman.  Will  he  submit  that  brief  to  us? 

Mr.  Adams.  Yes,  sir. 

The  Chairman.  If  you  will  submit  that  to  us  we  will  be  glad  to  go 
over  it. 

Mr.  Adams.  We  will. 

Mr.  Evans  has  suggested  that  I  read  a  little  section  in  the  Presi- 
dent's message: 

In  1887  a  measure  was  enacted  for  the  r^ralation  of  interstate  railways,  couimonly 
known  as  the  interstate-commerce  act.  The  cardinal  provisions  of  that  act  were 
that  railway  rates  should  be  just  and  reasonable  and  that  all  shippers,  localities,  and 
commodities  should  be  accorded  equal  treatment.  A  commission  was  created  and 
endowed  with  what  were  supposed  to  be  the  necessary  powers  to  execute  the  pro- 
visions of  this  act. 

But  he  goes  on  to  say  that  that  supposition  was  not  a  reality. 

The  Chairman.  The  President  eviciently  did  not  mean  to  say  that 
anybody  supposed  that  the  Commission  fiad  power  or  that  it  would 
supplement  the  functions  of  the  courts.  There  were  some  persons 
who  thought  that  the  Commission  had  powers  that  the  Supreme  Court 
said  it  did  not  have,  but  no  one  has  ever  said,  I  think,  authoritatively 
that  the  courts  have  not  power  to  punish  for  discriminations  and  to 

[mnish  for  the  violation  of  what  is  popularly  known  as  the  ^*  short  and 
ong  haul  clause."  The  courts  have  pjower.  The  difficulty  has  always 
been — and  I  have  often  heard  discussions  of  the  matter — the  finding  of 
proof,  that  the^  can  not  substantiate  the  facts  of  the  discriminations 
or  of  the  violations  of  the  long  and  short  haul  clause.  But  here  you 
gentlemen  say  you  have  those  proofs.  If  you  have,  I  will  show  you 
the  law  is  ample  and  that  you  can  bring  the  suits  you  want  with  cer- 
tainty of  beating  the  offenders. 

Mr.  Adams.  But  it  will  be  very  humiliating. 

The  Chairman.  I  do  not  suppose  you  want  any  special  legislation 
for  your  particular  business  or  to  expedite  the  courts  in  your  partic- 
ular instances.  The  laws  that  the  rest  of  us  can  live  under  you  people 
ought  to  be  able  to  get  along  with. 

Mr.  Adams.  Yes,  sir. 

We  thank  you  very  much  for  your  attention,  and  we  will  submit  the 
brief  and  argument. 

The  Chairman.  If  you  will  file  with  the  committee  the  brief  we 
will  be  very  glad  to  have  it. 
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ADDITIONAL  STATEMENT  OF  ME.  JOHN  B.  DAISH. 

Mr.  Daish.  Answering  more  fully  the  question  of  the  chairman  con- 
cerning the  relative  amount  of  freight  paid  on  hay  and  grain  in  official 
classification  territory,  it  appearea  in  the  evidence  in  the  case  of  the 
National  HLay  Association  against  the  Lake  Shore  and  Michigan  Southern 
Railway  et  al.  before  the  Interstate  Commerce  Commission,  from  the 
testimony  of  Mr.  Grammar,  traffic  manager  of  the  road  named,  that  for 
the  nine  months  ending  October  1,  1901,  the  aveiuge  weight  of  a  large 
number  of  cars  of  hay  on  his  road  was  21,800  pounds,  ana  the  avemge 
weight  of  grain,  49,600  pounds.  An  exhibit  filed  by  Mi*.  Grammar 
showed  that  the  averages  of  weight,  distances,  and  earnings  per  ton 
per  mile  was  as  follows: 


Hay 

Grain . . . 
Apples . . 
Potatoes 


Avera^ 
weight. 

Average 
distance. 

Average 
earnings. 

21,800 
49,600 
26,200 
33,200 

243 
306 
241 
216 

18.06 
22.12 
19.02 
15.44 

Per  ton  per 
mile. 


0.0068 
.0029 
.0060 
.0043 


Now  this  statement  coming  from  the  carriers  shows  that  a  car  of 
grain  containing  about  two  and  one-half  times  the  weight  of  a  car  of 
hay,  ti'aveled  one-quarter  further,  had  an  average  earning  of  one- 
quarter  more,  and  a  per  ton  per  mile  rate  of  one-half  when  compared 
with  hay.  It  would  not  be  stricth'^  accumte  to  suppose  that  these  cars 
move  from  Chicago  to  New  York,  but  as  the  distance  is  well  known, 
a  valuable  comparison  can  be  made  on  this  supposition.  Twenty-one 
thousand  eight  hundred  pounds  of  hay,  or  an  average  carload,  moving 
at  fifth-class  rates  between  these  points,  would  produce  a  freight  per 
car  of  $65.40;  49,600  pounds  of  gmin,  moving  on  a  conmiodity  rate, 
which  in  August,  1901,  was  15  cents  per  hundred,  would  produce  an 
earning  per  car  of  $74.40.  This  would,  apparently,  show  that  the 
earnings  per  car  were  greater  on  grain  than  on  hay,  particularly  if 
one  should  listen  to  what  we  hear  occasionally  about  earnings  per  car, 
but  when  the  defendants  were  asked  on  cross-examination  why  a  flat 
car  rate  was  not  made  instead  of  the  present  method  of  making  a  mte 
on  100  pounds,  it  was  admitted  that  it  was  not  only  impracticable,  but 
uncertam  and  difficult  to  make  a  rate  on  that  biisis. 

When  the  attention  of  the  carriers  was  called  to  the  greater  earnings 

Ser  ton  per  mile  for  hay,  it  was  stated  that  it  was  on  account  of  the 
ead  weight,  meaning  thereby  the  weight  of  the  car,  and  the  propor- 
tion that  it  beara  to  tne  total  weight.  In  each  instance  the  weight  of 
the  car  is  practically  the  same,  and,  of  coui^se,  in  each  case  it  costs  as 
much  to  move  the  empty  car.  An  average  car  of  to-day  will  weigh 
about  30,000  pounds,  so  that  the  total  weight  of  the  car  and  hay  will 
be  51,800  pounds.  This  would  pay  from  Chicago  to  New  York  $65.40, 
or  an  average  of  $2.52  per  ton,  gross  weight  of  car  and  contents.  A 
car  loaded  with  gi*ain  will  have  a  gross  weight  of  79,600  pounds,  earn- 
ing from  Chicago  to  New  York  $74.40,  oeing  1.86  per  ton,  gross 
weight  on  car  and  contents. 

Referring  to  the  figures  which  I  have  previouslj  given,  it  will  be 
seen  that  26^*0  tons  of  hay  would  produce  a  freight  from  Chicago  to 
New  York  of  $65.40;  40j^o  tons  of  grain,  $74.40;  28^^  tovv^cil  '^'^^^^, 
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$78.60;  34^%  tons  of  potatoes,  $99.60.  It  appeared  in  the  evidence 
that  the  average  engine  tonnage  is  about  1,700  tons,  so  that  taking 
the  various  figures  which  I  have  given,  being  statements  made  by  the 
tmffic  officials,  ao-engine  could  pull  53  cars  of  hay,  producing  an  earn- 
ing per  train  of  $4,120.20;  41  cars  of  grain,  producmg  an  earning  per 
train  of  $3,050.40;  58  cars  of  apples,  producing  an  earning  per  train 
of  $4,558.80;  49  cars  of  potatoes,  producing  an  earning  per  train  of 
$4,880.40.  So  that,  independent  of  all  other  considerations,  the  state- 
ments of  the  carriers  themselves  would  demonstrate  that  hay  is  a  much 
better-paying  freight  than  grain,  and  that  it  stands  up  pretty  well 
with  apples*  and  potatoes,  though  the  two  latter  are  carried  in  small 
quantities  as  compared  with  hay,  and  are  more  or  less  perishable, 
requiring  extra  transportation  facilities  regarding  time,  special  cars, 
ana  other  matters. 

One  of  the  witnesses  for  the  defendants  was  Mr.  R.  B.  Mitchell, 
traffic  manager  of  the  Michigan  Central  Railroad,  who  gave  figures 
which  by  the  same  process  would  show  the  revenue  per  train  for  grain 
to  be  $3,360  and  for  hay  $4,320,  making  a  discrepancy  in  favor  of 

frain  of  $960  per  train,  or  nearly  30  per  cent  more  for  a  train  load  of 
ay  than  for  a  train  load  of  grain.     And  yet  it  has  been  claimed  that 
grain  is  one  of  the  most  profitable  carrying  commodities. 


STATEMENT  OF  BUEFALO  MERCHAITTS'  EXCHAVOE. 

The  original  interstate-commerce  act  has  been  interpreted  by  the 
United  States  Supreme  Court  in  various  cases  so  as  to  greatly  restrict 
the  powers  of  the  Commission  to  effectively  accompRsh  the  results 
intended  bv  such  act.  Bills  have  been  introduced  in  the  Senate  arid 
House,  known  as  Senate  bill  No.  3575  and  House  bill  No.  8337,  which 
are  identical,  and  having  for  their  object  to  confer  upon  the  Interstate 
Commerce  Commission  authority  to  make  effective  its  administrative 
ordei*s  and  giving  to  the  defendants  the  right  of  appeal  to  the  United 
States  courts,  and  which  continue  to  limit  the  authority  of  the  Com- 
mission to  the  correction  of  rates  when  it  appears  after  investiga- 
tion that  such  rates  are  unreasonable  and  discriminative;  and  these 
bills  also  repeal  the  provision  of  the  present  interstate-commerce  act 
relating  to  imprisonment  for  violation  of  said  act,  and  in  place  thereof 
providmg  for  fines  to  be  imposed  for  violations  thereof;  these  amend- 
ments we  believe  to  be  essential  for  the  proper  administration  of  the 
duties  and  pui-poses  of  the  Interstate  Commerce  Commission:  Now, 
therefore, 

The  Buffalo  Merchants'  Exchange  urges  upon  the  Interstate  Com- 
merce Committee  of  the  Senate  favorable  consideration  of  Senate  bill 
No.  3575,  and  upon  the  Interstate  and  Foreign  Commerce  Committee 
of  the  House  favorable  considei'ation  of  House  bill  No.  8337,  having 
for  their  purpose  the  amendment  of  the  interstate-commerce  act,  to 
the  end  that  favorable  action  may  be  taken  thereon  at  this  session  of 
Congress;  and  that  the  secretary  be  directed  to  transmit  a  copy  of 
this  resolution  to  the  respective  committees  of  the  Senate  and  House 
of  Representatives,  and  the  Senators  from  the  State  of  New  York  and 
the  Representatives  in  Congress  from  the  county  of  Erie,  requesting 
their  cooperation  in  securing  such  legislation. 

A  true  copy. 

J.  Ho\JM3iT>  Ma.80n^  Secretary, 
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RESOLUTIONS  OF  PHILADELPHIA  COMMERCIAL  EXCHANGE. 

The  COMMITTEEE   ON   INTERSTATE   AND   FOREIGN   COMMERCE, 

H(mse  of  Representatives^  Washington^  D.  C. 

Gentlemen:  At  a  meeting  of  the  transportation  committee  of  the 
Commercial  Exchange  of  Philadelphia,  held  Tuesday,  April  29,  1902, 
the  following  preambles  and  resolution  were  unanimously  adopted: 

'^Whereas  the  necessity  of  such  legislation  as  will  give  uniform 
inland  freight  rates  to  all  shippers  of  like  commodities  and  provide 
such  penalty  as  will  insure  a  full  observance  of  the  interstate  com- 
merce laws  has  long  been  apparent  to  every  commercial  locality;  and 

'*  Whereas  thei'e  are  now  pending  before  the  Congress  several  bills 
of  amendments,  each  possessing  its  respective  merits:  Therefore, 

'*' Resolved^  That  we  hereby  respectiully  petition  the  present  Con- 
gress to  pass  such  legislation  as  will  bring  to  the  commercial  interests 
of  this  country  the  much-needed  uniform  inland  rates  and  provide 
effective  penalties  against  all  violations  of  the  laws,  thus  guaranteeing 
stability  of  rates  to  those  whose  business  is  dependent  upon  inland 
transportation." 

Respectfully,  yours,  Akmon  D.  Acheson, 

SecretaTry. 


STATEMENT  OF  WILLIAM  R.  CORWINE. 

The  Merchants'  Association  of  New  York,  through  its  representa- 
tive, William  R.  Corwine,  indorses  the  bill  now  pending  in  Congress, 
known  as  the  Corliss-Nelson  bill,  and  respectfully  urges  the  Commit- 
tee on  Interstate  and  Foreign  Commerce  of  the  House  of  Representa- 
tives to  report  it  favorably  and  advocate  its  passage.  This  bill  will 
vest  in  the  Interstate  Commerce  Commission  the  powers  which  the 
people  of  the  countrjr  generally  believed  had  been  conferred  upon  that 
body  when  the  original  interstate  commerce  act  was  passed  in  1887. 
Decisions  of  the  Supreme  Court  of  the  United  States,  in  some  of  the 
cases  which  have  come  before  it  on  appeal  from  decisions  which  have 
been  made  by  the  Commission,  have  snown  to  the  public  that,  under 
the  act  creating  the  Commission,  powers  which  were  believed  to  have 
been  vested  in  that  body  were  not  vested  therein.  This  Commission, 
therefore,  has  no  means  by  which  it  can  enforce  its  decisions,  and  its 
decisions,  therefore,  are  of  no  practical  effect,  either  upon  the  ship- 
pers or  carriers. 

It  was  generally  understood  at  the  time  the  Commission  was  created 
that  the  united  States,  through  the  properly  constituted  legislative 
body,  had  reached  the  conclusion  that  tne  period  had  arrived  when 
there  should  be  some  body  which  would  stand  between  the  carrier  and 
shipper,  and  which  could  act  as  an  arbiter  in  the  questions  of  dispute 
naturally  arising.  Thia  belief  seems  to  have  been  wrongly  founded. 
The  Interstate  Commerce  Commission  may  issue  its  opinions  or  deci- 
sions, but  they  now  amount  to  nothing  more  than  propaganda,  having 
no  binding  eflfect  upon  any  person  or  corporation,  either  as  shipper  or 
carrier,  it  does  serve  a  useful  purpose  in  collating  and  publishing  the 
statistics  of  the  transportation  interests  of  the  country.    These  static- 
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tics  are  very  valuable.  They  could,  however,  be  collated  by  a  mere 
bureau,  and  it  seems  to  us  that  that  which  is  supposed  to  lie  &  Com- 
mission with  power,  but  which  has  been  held  not  to  be  such  a  body, 
now  serves  no  purpose  beyond  that  of  a  clerical  one.  It  is  not  a  dig- 
nified position  tor  the  Commission  to  be  placed  in.  It  certainlv  is  not 
a  satisfactory  position  from  the  shipper's  point  of  view,  and  I  do  not 
think  can  be  satisfactory  even  to  the  railroad  interests. 

It  seems  to  be  pretty  generally  conc«de<l  by  all  who  have  given  any 
thought  to  the  subject  of  transportation  that  something  ought  to  be 
done  by  which  this  Commission  can  have  the  power  to  make  its  deci- 
sions effective.  The  bill  in  question  purposes  to  do  this,  and  if  it 
becomes  a  law  it  will  produce  results  whicn  will  be  of  benefit  to  all 
interests  involved. 

I  think  it  is  generally  safe  to  assume  that  the  statement  which  I 
have  just  made  is  sufiiciently  well  founded  not  to  require  argument  or 
elaboration  of  any  kind.  There  are  evils  which  are  vigorously  com- 
plained of  by  shippers.  It  is  possible  that  in  many  mstances  the 
complaints  are  not  well  foundeni.  If  that  be  so,  there  ought  to  be 
some  means  or  method  by  which  the  reasonableness  of  the  complaints 
could  be  determined  and  passed  upon,  so  that  the  complaints,  whether 

I'ust  or  unjust,  could  be  settled  by  decision  of  some  competent  body 
taving  jurisdiction  in  the  premises. 

It  seems  to  us  that  it  is  not  sufficient  to  say  the  remedy  lies  in  the 
courts.  The  crowded  condition  of  the  court  calendars  in  many  sec- 
tions of  the  United  States  is  such  as  to  make  it  impossible  to  arrive  at 
a  trial  until  after  a  long  period  of  time  has  elapsed.  This  entails  not 
only  a  great  delay  to  all  parties  interested,  but  also  considerable 
expense  and  inconvenience.  A  body  such  as  the  Interstate  Commerce 
Commission,  bending  all  its  energies  toward  the  hearing  of  cases  in 
dispute  between  shippers  and  carriers,  is  eminently  a  proper  body  and 
one  in  which  matters  of  this  kind  can  be  expedited. 

This  question  has  been  so  thoroughly  discussed  bv  the  competent 
witnesses  who  have  testified  before  your  committee,  ana  was  so  exhaust- 
ively gone  into  in  the  hearings  that  were  given  in  the  last  Congress  on 
the  CuUom  bill,  that  it  seems  unnecessary  to  waste  the  time  of  the 
committee  or  encumber  the  records  with  a  long  argument  to  demon- 
strate that  proper  authority  to  enforce  its  decision  ought  to  be  con- 
ferred on  the  Interstate  Commerce  Commission. 

The  Merchants'  Association,  which  I  have  the  honor  to  represent 
before  your  bodvj  was  organized  primarily  for  the  purpose  of  over- 
coming the  discriminations  which  were  operating  against  it  through 
concessions  granted  by  railroads  in  different  sections  of  the  country 
to  places  other  than  New  York,  and  which  concessions  were  hurting 
the  trade  of  this  city.    The  association  demanded  that  New  York  be 

E laced  upon  a  parity  with  the^e  other  sections.  The  position  assumed 
y  the  association  in  this  matter  was,  after  a  long  argument,  conceded 
by  the  railroads.  In  this  connection  I  am  very  glad  to  be  able  to  state 
that  the  railroads,  when  convinced  of  this,  and  m  making  an  arrange- 
ment which  overcame  partly,  at  all  events,  the  discrepancy  which 
existed,  lived  not  only  up  to  the  letter,  but  to  the  spirit  of  the  agree- 
ment which  they  made  with  us,  and  I  am  equally  glad  to  be  able  to  say 
that  our  relations  with  the  railroads  in  this  matter  have  been  of  a  very 
satisfactory  nature. 
It  is  therefore  not  in  any  spirit  of  special  grievance  that  we  come 
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before  you,  nor  is  it  for  the  purpose  of  reciting  any  special  or  specific 
cause  of  complaint  at  this  moment.  We  simply  believe,  as  a  result  of 
the  experience  which  induced  us  to  study  the  subject,  that  the  Inter- 
state Commerce  Commission  should  be  given  the  powers  which  this 
bill  seeks  to  give  it,  and  we  appeal  to  you,  in  whose  hands  the  remedy 
lies. 

The  opinion  which  we  had  formed  on  this  subject  was  emphasized 
late  in  the  year  1899  and  early  in  the  year  1900.  At  that  time  the 
different  railway  associations  of  the  United  States,  headed  by  the 
Trunk  Line  Association,  sought  to  increase  their  revenue,  not  by 
making  an  advance  in  rates,  which  would  have  been  the  proper  thing 
to  do,  but  through  a  change  in  classification,  in  which  a  large  number 
of  articles  was  advanced  from  a  lower  to  a  higher  classification,  and  in 
which  the  difference  which  had  existed  for  many  years  between  car- 
load lots  and  less  than  carload  lots  was  greatly  widened.  This  seri- 
ously affected  the  condition  of  business  in  the  shipping  world,  and  was 
the  occasion  of  a  great  deal  of  friction.  The  Interstate  Commerce 
Commission  seem^  to  be  powerless  in  the  premises,  and  there  was 
nothing  left  but  to  appeal  airectly  to  the  various  railroad  associations. 

The  Trunk  Line  Association,  having  jurisdiction  east  of  the  Missis- 
sippi and  north  of  the  Ohio  rivei's,  made  some  concessions  in  this  new 
and  arbitrary  method  of  readjusting  the  classification  schedule,  as  the 
result  of  vigorous  protests  which  were  made;  so  far  as  the  other  rail- 
way associations  were  concerned,  however,  the  shippers  were  not  able 
to  make  any  impression  which  resulted  in  material  benefit. 

I  do  not  think  the  business  world  generally  would  have  complained 
had  the  railways  openly  raised  their  rates  on  the  various  grades  of 
classification,  but  by  the  indirect  method  pursued  by  them  they  caused 
a  great  deal  of  annoyance,  which,  in  some  cases,  amounted  to  the 
necessity,  on  the  part  of  the  shippers,  of  changing. the  methods  which 
had  been  in  vogue  a  long  time. 

Equality  of  rates  is  what  is  demanded  by  the  shippers.  This  they  are 
entitled  to.  Discriminations  in  the  shape  of  rebates,  drawbacks,  or  con- 
cessions of  any  nature  made  secretly  are  subversive  of  all  proper  meth- 
ods of  business  and  ought  to  be  stopped.  They  serve  to  aid  the  large 
shipper  at  the  expense  of*  the  small  shipper.  It  places  in  the  railroads 
the  power  of  building  up  one  section  as  against  another;  of  advancing 
the  interests  of  one  body  of  men  at  the  expense  of  others.  This  system 
is  un-American.  It  is  subversive  of  the  principles  upon  which  the  Gov- 
ernment itself  was  founded.  It  certainly  is  uniair;  it  certainly  is  inequi- 
table. Undoubtedly  the  tendency  of  the  times  is  toward  concentration 
of  interests  of  some  form  or  other.  How  far  this  tendency  is  the 
result  of  natural  conditions,  due  to  the  shifting  of  centers  of  manufac- 
turing interests,  is  a  question  which  thoughtful  men  are  trying  hard  to 
solve. 

This  tendency  certainly  makes  it  harder  for  the  small  manufacturer 
or  the  small  dealer  to  exist.  Ultimately  he  is  forced  either  into  bank- 
ruptcy or  into  combining  his  smaller  interests  with  the  larger  one. 
If  this  tendency  is  the  result  of  natural  conditions  it  can  not  be  over- 
come; certainly  this  tendency  should  not  be  aided  by  artificial  condi- 
tions which  are  now  imposed  on  the  small  manufacturer  or  business 
man  through  the  arbitrary  and  secret  action  of  the  executive  officers 
of  the  transportation  lines  of  the  country. 

The  vesting  of  these  definite  powers  in  the  Interstate  Commerce 
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(>)mmis8ion  may  not  do  away  with  this  evil  altogether.  There  are, 
undoubtedly,  many  ways  in  which  railway  officials  who,  as  a  rule,  are 
able  men,  may  Uni  a  means  of  evading  the  law  and  the  punishment 
which  comes  from  such  evasion.  It  will,  however,  in  our  opinion, 
serve  to  minimize  this  evil  of  discrimination,  and  if  it  will  accomplish 
finally  such  minimization,  there  should  be  no  hesitation  in  granting  i;ho 
powers  which  we  now  ask  for  the  Interstate  Commerce  Commission. 
The  bill  in  question  has  been  criticised  because  it  not  only  gives  the 

Sower  to  the  Interstate  Commerce  Commission  to  make  its  orders  and 
ecisions  operative  from  the  time  those  orders  and  decisions  are  issued, 
and  of  continuing  in  force  for  a  period  of  two  years  thereafter,  but  in 
that  it  thus  continues  them  in  force  even  though  the  railroads,  in  case 
the  decision  should  be  against  them,  should  take  an  appeal  to  a  circuit 
court  of  the  United  States  from  the  decision  or  order  thus  issued  by 
the  Interstate  Commerce  Commission.  In  other  words,  that  an  appeal 
does  not  operate  to  stay  the  decision  pending  the  determination  or  the 
appeal.  Lawyers  say  that  it  is  a  reversal  of  the  methods  pursued  in 
ordinary  practice  in  the  courts.  From  our  point  of  view,  this  does 
not  seem  to  be  a  just  criticism.  We  do  not  look  upon  the  Interstate 
Commerce  Commission  strictly  as  a  judicial  body,  but  rather  as  a  leg- 
islative body.  Take,  for  instance,  the  Treasuiy  Department  of  the 
United  States.  That  branch  of  the  Government  has  charge  of  the 
important  subject  of  customs.  The  decision  of  the  Treasury  Depar^;- 
ment  in  disputed  customs  cases  holds  good  not  only  as  it  affects  the 
person  against  whom  it  is  rendered,  but  against  all  |)ersons  or*  firms  to 
whom  it  might  be  applied  in  the  course  of  their  business. 

The  aggrieved  person  has  the  right  of  appeal,  but  until  it  has  been 
decided  Dy  the  court  of  last  jurisdiction  that  the  decision  of  the  Treas- 
ury Department  is  wrong,  the  original  decision  rendered  by  the  Depart- 
ment in  that  case  stands  against  the  parties  in  interest.  This,  we  take 
it,  is  the  point  of  view  from  which  decisions  of  the  Interstate  (]Jom- 
merce  CoBMnission  should  be  regarded.  If  looked  upon  in  this  light, 
the  provision  of  the  bill  in  respect  to  the  point  referred  to  does  not 
seem  to  us  to  be  harsh  or  unjust.  It  will  work  both  ways,  and  is  as 
fair  to  one  party  in  interest  as  to  the  other. 

It  has  also  been  said  that  this  bill  has  }>een  criticized  severely  by  the 
transportation  interests,  because  it  does  not  permit  the  organization  of 
railway  associations.  So  far  as  this  association  is  concerned,  it  does 
not  insist  that  railway  associations  should  not  be  formed,  provided 
they  are  organized  and  conducted  under  the  supervision  of  the  Inter- 
state Commerce  Commission. 

The  feeling  against  pooling  on  the  part  of  the  general  public  is  not 
so  much  the  result  ot  honestly  and  fairly -conducted  railway  associa- 
tions as  it  is  of  the  oppressive  methods  which  were  pursued  under  the 
old  system  of  pooling.  This  system  was  thoroughly  exposed  by  the 
investigation  into  transportation  matters  which  was  made  prior  to  the 
passage  of  the  original  jnterstate-commerce  act.  If,  however,  asso- 
ciations for  the  legitimate  purposes  of  cooperation  among  railway 
lines  in  competitive  territory  are  supervised  by  the  IntersSite  Com- 
merce Commission  we  think  that  much  of  the  criticism  that  has  been 
made  in  the  past  against  such  associations  would  cease,  but  the  public 
never  would  consent  to  the  formation  of  such  railway  association  to 
be  carried  on  separately  and  without  proper  supervision  by  the 
Commission. 
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The  Interstate  Commerce  Commission  at  present  consists  of  five 
members.  Under  the  act  creating  the  Commission  they  are  appointed 
by  the  President,  by  and  with  the  consent  of  the  Senate.  Their 
appointment  and  confirmation  being  thus  safeguarded,  we  do  not  see 
why  they  can  not  be,  and,  in  fact,  why  they  are  not,  of  as  high-grade 
men  as  are  those  who  are  appointed  to  the  bench  under  tne  same 
method.  The  men  now  in  oflice  ought  to  be  especially  competent, 
because  they  have  given  all  their  time  for  several  vears  to  the  study 
of  the  intricate  subject  of  transportation  and  its  relation  to  shippers, 
and  so  far  as  we  are  concerned  we  have  confidence  in  the  present  Com- 
mission and  would  have  confidence  in  new  Commissioner  who  might 
be  appointed  from  time  to  time  in  the  manner  prescribed  by  the  act. 

The  subject  of  the  Interatate  Commerce  Commission  is  not  a  new 
one  to  this  association,  as  I  have  already  said.  The  bill  in  question — 
that  is  to  say,  the  Corliss-Nelson  bill — was  laid  before  the  board  of 
directors  of  this  association  at  its  regular  meeting  in  December.  Its 
provisions  were  discussed  and  it  was  indorsed  by  special  resolution  of 
the  board,  the  board  authorizing  the  undersigned  to  attend  such  hear- 
ings as  might  be  given  the  matter  in  Washington  and  to  do  all  it  could 
to  express  the  views  of  the  board  in  urging  the  passage  of  the  measure 
in  question. 

This  association  has  about  1,000  members,  comprising  jobbers,  com- 
mission men,  manufacturers,  and  merchants  of  all  kmds,  many  of 
whom  are  directly  interested  in  this  subject.  The  board  of  directors 
consists  of  15  members,  who  are  elected  by  the  members  of  the  associ- 
ation. These  directors  elect  their  own  oflScers.  The  elections  are  held 
annuallv.     The  action  of  the  board  was  unanimous. 

In  addition  to  this  local  membership,  the  Merchants'  Association 
has  a  nonresident  membership  list,  consisting  of  about  35,000  mer- 
chants, located  in  nearly  every  State  and  Territory  in  the  United 
States.  These  nonresident  members  are  merchants  who  have  what  is 
known  as  a  credit  rating.  They  have  no  voice  in  the  management  of 
the  association,  but  are  interested  in  its  work,  and  all  of  them  being 
merchants,  they  are  deeply  interested  in  this  subject,  although  no 
direct  expression  of  oninion  has  been  sought  on  this  particular  sub- 
ject from  such  nonresident  membership. 

Respectfully  submitted. 

The  Merchants'  Association  of  New  York, 
By  William  R.  Corwine, 

SlfS  Broadway^  New  York  City. 

New  York  City,  April  19, 1902. 


STATEMENT  OF  MB.  E.  P.  BACOH. 

The  Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives. 

Gentlemen:  I  beg  leave  to  submit  the  following  statement  in  con- 
troversion of  a  portion  of  the  testimony  offered  by  A.  (\  Bird  at  the 
hearing  !>efore  your  committee  on  the  bills  to  amend  the  interstate- 
commerce  law,  on  the  29th  day  of  April,  in  relation  to  the  case  brought 
by  the  Milwaukee  Chamber  of  Commerce  against  t^e  Clxic»5g;i^MxV 
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waiikee  and  St.  Paul  Railway  Company  et  al.,  before  the  Interstate 
Commerce  Commission,  decided  January  19,  1898,  in  favor  of  the 
complainant,  in  which  case  the  order  of  the  Coomiission  was  not  oom- 
pliea  with  by  the  defendants. 

Mr.  Bird  states,  in  substance^  that  had  the  order  of  the  Commission 
been  observed  by  the  several  hnes  concerned  it  would  have  resulted 
in  successive  reductions  in  I'ates,  first  by  one  line  and  then  by  another, 
*'  in  a  regular  spiral  way,"  without  changing  the  relation  in  the  rates, 
which  was  the  basis  of  the  complaint.  I  can  only  account  for  this 
statement  on  the  theory  that  he  was  at  the  moment  m  a  confused  state 
of  mind,  for  I  can  not  believe  that  he  would  attempt  to  confuse  the 
minds  of  those  he  was  addressing,  who  are  less  familiar  with  the  rami- 
fication of  rates  than  himself.  The  order  of  the  ConMnission  required 
that  the  difference  in  the  rates  from  a  given  point  to  Minneapolis  on 
the  one  hand  and  Milwaukee  on  the  other  snould  be  determined  by 
applying  the  interstate  distance  tariffs  in  use  by  two  of  the  defendant 
carriers  named  to  the  short-line  mileage  from  the  point  of  shipment 
to  the  respective  terminal  points,  and  that  such  difference  should  be 
added  to  tne  Minneapolis  rate  in  fixing  the  Milwaukee  rate.  As  there 
can  be  but  one  ''short-line  mileage"  between  two  ^iven  points,  how- 
ever numerous  the  lines,  there  could  be  no  uncertainty  as  to  what  the 
difference  in  rates  would  be,  and  it  would  be  definitely  fixed  for  all  lines 
concerned  by  the  application  of  the  rule  laid  down  by  the  Commission. 

Mr.  Bird  states  tnat  at  a  further  hearing  of  the  case  before  the  Com- 
mission, held  on  the  petition  of  the  Milwaukee  Chamber  of  Commerce, 
at  which  representatives  of  the  Minneapolis  Chamber  of  Commerce 
also  appeared,  the  railway  companies  proposed  that  if  the  representa- 
tives of  the  two  chambei*s  of  commerce  would  meet  jointly  and  could 
agree  unanimously  upon  the  schedule  of  rates,  the  itiilroaa  companies 
would  adopt  the  ngures;  which,  by  the  way,  occurred  at  a  conference 
between  the  representatives  of  the  several  railroad  companies  con- 
cerned and  those  of  the  two  chambers  of  commerce,  held  shortly  after 
the  hearing.  1  had  the  honor  to  be  one  of  the  representatives  of  the 
Milwaukee  Chamber  of  Commerce,  and  the  late  Charles  A.  Pillsbury, 
then  one  of  the  most  prominent  millers  of  Minneapolis,  was  one  of  the 
representatives  of  the  chamber  of  commerce  of  that  city.  With  the 
otner  representatives  of  the  two  chamF>ers  of  commerce,  we  undertook 
the  task  of  fixing  a  schedule  of  differentials  over  Minneapolis  rates  to 
be  adopted  in  determining  Milwaukee  rates  from  points  in  the  terri- 
tory in  question,  and,  contrary  to  Mr.  Bird's  recollection,  wq  agreed 
unanimously  upon  such  schedule,  in  substantial  conformity  with  the 
ruling  of  the  Commission,  and  reported  it  in  writing,  duly  signed  by 
each  representative,  to  a  conference  of  the  railway  representatives 
held  on  the  following  day.  To  our  astonishment,  the  conference 
refused  to  adopt  it,  owing  to  the  determined  opposition  of  the  repre- 
sentative of  one  of  the  lines  interested,  closely  allied  with  a  Minneap- 
olis line,  although  his  line  joined  in  the  proposition  under  which  the 
representatives  of  the  two  chambers  of  commerce  acted. 

These  details  are  largely  irrevelant  to  the  question  before  your  com- 
mittee, but  I  am  unwilling  to  have  so  erroneous  a  presentation  of  them, 
unwittingly  made,  no  doubt,  go  into  the  record  without  proper  cor- 
rection. They  nevertheless  serve  to  show  the  necessit3^  of  the  Inter- 
state Commerce  Commission  being  invested  with  such  power  as  will 
enable  it  to  give  effect  to  its  rulings  for  the  enforcement  of  the  pro- 
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visions  of  the  "Act  to  regulate  commerce,"  as  proposed  in  the  Corliss 
bill,  one  of  the  bills  now  under  consideration  by  youl*  committee.  It 
is  also  due  to  tbe  Commission  that  the  implication  that  it  issued  an 
impracticable  order  in  the  case  should  be  removed  by  a  correct  state- 
ment of  the  facts  being  incorporated  in  the  record. 

Respectfully  submitted. 

E.  P.  Bacon. 

Milwaukee,  May  7,  1902. 


Washington,  D.  C.  ,  May  ^,  1902, 
Hon.  W.  P.  Hepburn, 

Chairman  Committee  on  Intei*8tate  and  Foreign  Commerce^ 

House  of  Representatives^  Washington^  D.  C 

Sib:  The  following  organizations  have  indorsed  House  bill  8337,  to 
amend  the  act  to  regulate  commerce,  and  have  adopted  resolutions 
requesting  the  Senators  and  Representatives  from  their  respective 
States  ana  districts  to  give  the  same  their  active  support,  in  addition 
to  the  organizations  mentioned  in  the  testimony  given  by  me  before 
your  honorable  committee  on  the  8th  day  of  April  last,  making  an 
aggregate  of  94  organizations  located  in  29  different  States. 

NATIONAL  AND  STATE   ORGANIZATIONS. 

Indiana  Grain  Dealers'  Association;  Massachusetts  State  Board  of 
Trade;  National  Grange,  Patrons  of  Husbandry;  National  Association 
of  Railway  Commissioners;  Southern  Hardware  Jobbers'  Association; 
Utah  Wool  Growers'  Association;  Western  South  Dakota  Stock 
Growers'  Association. 

LOCAL  ORGANIZATIONS. 

Colorado, — Lincoln  County  Cattle  Growers' Association. 
Connecticut. — Waterbury  Business  Men's  Association;  New  Haven 
Chamber  of  Commerce. 

Georgia, — Atlanta  Chamber  of  Commerce. 
Illinois. — Chicago,  Merchants'  Association  of. 
Indiana, — Indianapolis  Furniture  Manufacturers'  Association. 
Kansas, — Kansas  City  Board  of  Trade. 
Missouri, — St.  Louis  Millers'  Club. 
New  Jersey, — Jersey  Citv  Board  of  Tmde. 

Ohio, — Columbus  Board  of  Trade;  Cleveland  Retail  Coal  Dealers' 
Association. 

Pennsylvania, — Philadelphia  Commercial  Exchange. 
Wisconsin, — Muscoda  Dairy  Board. 
Very  respectfully, 

Edward  P.  Baoon, 
Chairman  Executive  Committee 
Interstate  Commerce  Law  Convention, 
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STATEMENT  OF  T.  W.  TOKLDTBOH. 

April  26, 1903. 
Hon.  William  P.  Hepburn, 

Chairmcm  Committee  07i  Interstate  and  JFbretgn  Commerce^ 

House  of  Representatives^  Washington^  D,  C. 

Dear  Sir:  At  the  hearing  before  your  honorable  committee  on  the 
Corliss  bill  the  statement  was  made  by  the  president  of  the  New  York 
Cotton  Exchange  to  the  etfect  that  it  maae  no  real  difference  to  the 
cotton  raisers  whether  the  rate  charged  by  the  railixwids  was  high  or 
low.  While  this  statement  was  doubtless  an  inadvertence  on  the  part 
of  the  gentleman  who  made  it,  vet  the  live-stock  industry  can  not  per- 
mit it  to  remain  unchallenged.  The  producers  of  the  country  are 
vitally  interested  in  the  rates  paid  by  them  or  the  consumer  for  the 
marketing  of  the  products  of  the  producers,  and  it  is  our  honest  belief 
that  the  great  question  of  the  future  as  to  railroad  rates  will  not  be  on 
the  subject  of  discriminating  or  preferential  rates,  but  will  be  a^  to 
reasonable  rates  per  se. 

Will  you  kinoly  have  this  letter  appear  as  a  matter  of  record,  and 
oblige. 

Yours,  respectfully, 

T.  W.  TOMLINBON, 

^     Railroad  Representative. 


Camden,  ^.  J.,  March  J,  1902. 

Probably  there  is  no  other  subject  that  the  American  people  are 
more  interested  in  than  a  proper  and  agreeable  solution  of  the  conflict- 
ing and  unfavorable  railroad  interests  that  seem  to  keep  the  minds  of 
the  American  people  in  an  unrestful  condition.  The  basis  or  cause  of 
most  of  this  trouble  is  the  result  of  the  railroads  keeping  incompetent 
men  in  control  of  the  classification  committees.  It  is  this  class  of  men 
who  keeps  the  minds  of  the  American  people  in  a  boiling  condition. 
In  case  a  person  is  not  familiar  with  the  duty  of  these  men,  I  would 
state  they  are  appointed  by  the  different  railroads.  £^ch  road  appoints 
a  man  to  represent  its  interests.  This  committee  is  the  controlling 
power  of  transportation,  and  regulates  freights  and  classifies  the  differ- 
ent merchandise  of  the  country.  The  powers  and  workings  of  this 
committee  seem  to  have  been  overlooked  both  by  the  Government  and 
the  controlling  influences  of  the  railroads.  The  cause  of  the  present 
remarks  on  the  railroad  situation  of  the  country  is  based  on  the  expe- 
rience I  am  having  in  my  business,  the  results  of  the  operations  of  the 
classification  committee  of  the  roads  east  of  Chicago,  of  which  G.  E. 
Gill,  143  Liberty  street,  New  York,  is  chairman. 

The  goods  I  manufacture  are  cone  tubes  for  winding  yarn  on  and 
paper  cop  tubes  used  in  spindle  upon  which  the  yarn  is  spun.  Cone 
tubes  are  packed  in  dry  goods  cases,  and  cop  tubes  are  small  and  are 
shipped  in  bags,  the  same  as  wool,  yarns,  coffee,  beans,  and  similar 
articles.  The  railroads  have  been  carrying  these  goods  for  at  least 
fifty  years  in  bags,  and  I  do  not  believe  there  is  a  record  held  by  any 
of  the  railroads  where  claims  have  been  made  for  damages  for  goods 
in  tmnsit.  The  history  of  cop  tubes  shipments  is  without  a  superior 
record.     The  committee  of  which  Mr.  Gill  is  chairman  decided  to  make 


INTEBSTATE-COMMEBCE    LAW.  561 

a  new  ruling  in  the  case  of  cop  tubes,  and  decided  to  change  the  mode 
of  shipment,  and  ordered  cop  tubes  to  be  shipped  in  cases,  adding  a 
cost  of  at  least  2  cents  per  pound  to  the  goods,  which  the  business  can 
not  afford. 

I  have  taken  the  position  that  the  different  goods  shipped  in  bags 
were  subject  to  the  same  conditions,  namely,  bad  sewing,  bad  burlaps, 
holes,  etc.,  and  that  no  justifiable  reason  existed  for  selecting  the  tube 
business  and  placing  an  unjust  burden  on  same.  The  question  of  ship- 
ping goods  in  h8Lgs  should  be  dealt  with  as  a  whole,  and  no  discrimina- 
tion made. 

Cone  tubes  packed  in  cases  would  weigh  probably  15  per  cent  more 
than  what  cotton  yarns  would  in  equal  space,  and  the  freight  on  cone 
tubes  is  100  per  cent  more  than  on  yarn.  In  a  bag  of  cop  tubes  the 
weight  would  be  about  25  per  cent  less  than  in  a  bag  of  wool  same  size, 
showing  unjust  discrimination  in  favor  of  wool  of  about  57  per  cent, 
so  that  the  industry  is  unjustly  and  heavily  taxed.  A  car  full  of  paper 
cones  nested  will  hold  35,000  to  40,000  pounds.  There  is  no  other 
article  shipped  that  is  so  heavily  discriminated  against  and  freights  so 
high.  The  cause  probably  had  its  origination  in  the  fact  that  two  roads 
onlj  enter  Camden,  N.  J.— the  Pennsylvania  Railroad  and  the  Reading 
Railroad.  I  favored  the  Reading"  more  than  the  Pennsylvania  road. 
I  was  informed  by  a  party  in  New  England  that  the  cause  of  the  pres- 
ent trouble  originated  with  the  PennsvMvania  road  in  making  the  ruling 
complained  of.  I  was  called  uix)n  by  a  representative  of  the  Pennsyl- 
vania  road  and  requested  to  snip  goods  by  this  road,  but  have  dealt 
with  both  roads.  The  Reading  was  forced  to  refuse  to  accept  my  goods 
for  shipment.  The  Pennsylvania  road  permitted  me  to  ship  goods 
over  their  road  for  nearly  sixty  days  after  the  Reading  was  forced  to 
refuse  my  goods. 

During  tnis  period  I  shipped  more  or  less  goods  over  the  Reading, 
and  I  was  called  upon  by  one  of  the  agents  of  the  Pennsylvania  Rail- 
road in  reference  to  this  fact.  I  had  shipping  instructions  to  ship  via 
New  York  Central  and  Hudson  River  Railroad  to  Utica,  and  in  that 
section  I  was  given  the  option  by  the  Pennsylvania  Railroad  to  ship 
by  their  road  to  these  points  or  the  goods  would  not  be  received.  That 
I  did  this  is  a  matter  of  record,  as  the  changed  shipments  and  dates 
show.  The  facts  can  be  sworn  to.  1  did  not  permit  myself  to  be 
influenced  against  shipping  over  the  Reading  road,  and  the  result  was 
that  my  goods  were  finally  refused  by  the  Pennsylvania  Railroad  and 
sdl  over  the  roads  east  of  Chicago  for  shipment. 

One  of  the  causes  of  this  trouble  is  that  the  roads  have  men  who  are 
capable  of  exercising  superior  intelligence  over  the  others.  This  is  a 
case  which  shows  the  necessity  of  laws  being  passed  controlling  the 
operations  of  the  classification  committee  or  a  supervision  of  these 
men's  acts.  There  should  not  be  permitted  any  changes  of  classifica- 
tion of  goods  or  increased  rates  unless  there  be  a  hearing  of  both  sides. 
Establisned  rates  should  not  be  changed  unless  suflScient  reason  is  given 
that  will  meet  the  approval  of  the  Interstate  Commerce  Committee  when 
rates  are  once  fixea. 

The  country  can  never  look  forward  to  any  satisfactory  legislation 
in  managing  or  regulating  the  shipping  interest  unless  the  officials  of 
the  Government  are  placed  in  a  position  where  the  blunders  that  are 
produced  from  the  results  of  the  influences  of  competition  can  be  util- 
ized to  the  interest  of  the  whole  country.     If  the  actiou  ot  tVi^fc  ^^^\.- 
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fication  committee  is  not  submitted  to  reliable  advice  from  counsel,  it 
is  only  a  question  of  time  when  these  conditions  will  be  recognized, 
and  any  man  who  is  not  familiar  with  the  laws  of  the  country  will  not 
be  permitted  to  act  in  a  manner  that  will  keep  the  country  in  an 
unsettled  condition.  The  room  for  reformation  in  this  respect  that 
will  command  the  respect  of  the  whole  nation  is  ^reat.  If  the  pres- 
sure against  the  Government  occasioned  by  the  rulings  of  irresponsi- 
ble men  not  properly  guided  legally  is  not  removed  by  exercising  the 
strictest  intelligence,  it  will  fiufHly  end  in  a  general  uprising  that  will 
place  men  in  control -of  this  Government  that  will  take  years  to 
recover  from  the  disastrous  effects.  The  people  will  never  give  up  or 
lose  sight  of  an  undertaking  intended  to  remove  a  great  wrong. 
What  tne  interests  of  this  nation  demand  in  adjusting  the  differences 
between  the  railroad  interests  and  the  people  is  laws  tnat  can  be  util- 
ized by  the  shipping  interests  of  the  nation  in  prosecuting  claims  and 
remove  the  Government  from  the  responsibility  of  performing  this 
duty. 

So  long  as  the  responsibility  of  the  prosecution  of  interstate-com- 
merce laws  rest  upon  the  Government  the  railroads  realize  that  the 
undertaking  is  too  great  to  be  carried  out,  and  will  keep  up  continuous 
discussions  of  these  matters  in  order  to  divert  the  attention  from  the 
fundamental  principles  that  will  successfully  control  these  matters. 
Where  a  railroad  is  caught  in  discriminating  in  freight  charges  there 
should  be  laws  passed  permitting  the  recovery  of  freights  paid  in 
excess  of  the  lower  rates  paid  by  persons  shipping  the  same  class  of 
goods  on  the  railroads  cutting  rates  secretly,  instead  of  suing  for  dam- 
ages and  criminal  prosecution.  It  is  not  necessarv  to  remove  these 
criminal  laws.  A  successful  law  of  this  nature  will  soon  weigh  down 
most  all  the  railroads  with  lawsuits.  There  is  only  one  way  that 
will  successfully  reveal  the  secret  cutting  of  rates,  and  that  will  be 
through  competing  interest  of  the  country,  and  laws  must  be  enacted 
that  can  be  utilized  successfully  by  the  great  shipping  interests  of  the 
nation.  It  will  require  this  great  power  to  counteract  the  power  of 
the  railroads.  These  two  forces  must  be  arraigned  to  meet  each  other 
in  a  contest  and  relieve  the  minds  of  the  American  people  of  the 
annoyances  brought  about  by  men  connected  with  railroads  and  who 
ought  to  be  removed. 

There  ought  to  be  no  trouble  in  harmonizing  the  greatest  interests 
of  the  nation.  What  the  railroads  require  at  the  present  time  is  the 
class  of  men  who  can  accomplish  this.  The  men  who  are  at  the  heads 
of  the  railroads  ought  to  realize  the  facts  that  their  present  position  is 
one  of  open  defiance,  and  it  is  only  a  Question  of  time  when  the  pres- 
ent state  of  affaii*s  will  not  be  toleratea.  This  snapping  of  the  fingers 
at  the  laws  has  no  solid  foundation,  and  the  day  will  come  when  men's 
minds  will  not  be  continually  diverted  from  the  vital  laws  that  are  not 
very  distant  from  their  intelligence.  Men  who  hold  responsible  posi- 
tions in  railroads  ought  to  be  men  who  are  not  continually  arousing 
the  shipping  interests  against  the  railroads.  There  will  be  no  trouble 
in  making  laws  that  will  revolutionize  the  present  conditions  that 
ought  to  be  advantageous  to  both  interests. 
Yours,  truly, 

Wm.  J.  McCausland. 
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Camden,  N.  J.,  March  SI,  1902. 

There  is  nothing  more  sacred  to  all  American  citizens  than  the  lib- 
erties that  their  forefathers  shed  their  blood  for.  One  of  the  greatest 
obligations  that  every  American  owes  to  his  country  is,  when  these 
rights  are  threatened,  to  strive  and  protect  these  liberties  with  the 
same  spirit  and  determination  as  was  instrumental  in  laying  a  founda- 
tion for  this  great  Government.  If  it  is  essential  to  appeal  to  every 
member  of  Congress  in  order  to  reach  a  responsive  patriotism  in  case 
laws  prove  unavailable,  it  should  be  resorted  to.  This  is  a  duty.  It 
has  been  my  custom  to  ship  a  great  many  goods  from  Philadelphia  via 
boat  to  different  parts  of  tne  country  and  ignore  the  railroads  of  this 
city.  Whether  this  has  attracted  the  attention  of  the  agent  of  the 
Pennsylvania  Railroad  or  not  I  do  not  know.  He  called  at  my  place 
of  business  during  my  absence  for  an  explanation  for  not  shipping 
over  his  line,  and  it  was  fully  explained.  One  of  the  main  reasons 
was  that  I  could  save  from  10  to  12  cents  per  100  pounds. 

The  subject  of  paper  tubes  had  been  taken  up  by  the  classification 
committee  of  the  trunk  lines,  and  it  was  decided  that  such  goods  should 
be  shipped  in  crates  or  boxes.  As  the  custom  was  to  ship  in  bundles, 
with  only  a  couple  of  strings  to  hold  them  together,  this  of  course 
has  undoubtedly  caused  the  railroads  annoyances.  Paper  tubes  are 
used  for  mailing  purposes,  and  making  round  boxes,  and  various  other 
purposes,  and  are  extremely  bulky  and  light.  Cop  tubes  are  an 
entirely  different  branch,  and  are  small,  used  on  spinning  spindles,  and 
are  shipped  in  sacks,  like  wool.  The  railroads  have  carried  these  goods 
for  probably  fiftv  years.  I  have  shipped  these  goods  over  the  Penn- 
sylvania railroad  constantly  for  over  twenty-five  years  without  ever 
having  had  to  make  a  complaint  of  any  kina  for  damage  to  goods  in 
transit.  Of  course  cop  tuoes  are  subject  to  the  same  conditions  as 
coffee,  peas,  com,  and  various  other  articles  of  this  nature  in  case 
there  are  any  holes,  bad  sewing,  or  bad  burlaps. 

I  claim  the  railroads  had  no  right  to  select  my  business  alone  and 

flace  heavy  burdens  on  same.  After  stating  these  facts  to  one  of  the 
Pennsylvania  Railroad  officials  who  was  responsible  for  the  whole 
matter,  he  requested  me  to  file  application  and  he  would  forward  same 
to  G.  H.  Gill,  chairman  of  the  trunk  lines  freight  agents,  which  I 
did.  My  goods  were  refused  by  the  Pennsvlvania  Railroad  in  sacks 
the  same  as  wool  is  shipped.  I  then  shipped  what  goods  I  had  to  ship 
into  interior  points  through  New  York  State  via  the  Reading  Railroaa. 
The  agent  of  the  Pennsylvania  Railroad  called  again  at  my  place 
during  my  absence  to  find  out  how  I  was  shipping  my  goods,  and  he 
was  informed  the  Reading  Railroad  was  receiving  my  goods.  The 
next  move  was  made  against  the  Reading  Railroad,  which  is  not  a 
member  of  the  trunk  lines  classification  committee.  Complaint  had 
been  made  that  the  Reading  Railroad  was  receiving  my  goods  in  bags. 
The  Reading  Railroad  informed  me  that  they  would  have  to  refuse 
taking  any  more.  The  Reading  Railroad  sent  a  man  over  to  my  place 
and  made  inquiries,  and  stated  that  the  goods  I  shipped  were  for  New 
York  State  principally,  and  that  the  Pennsylvania  Railroad  had  got 
the  New  York  Central  to  refuse  to  ac<^ept  my  goods  at  Newbeny, 
where  the  goods  were  turned  over  to  the  New  York  Central  Railroad, 
and  that  they  were  shut  off  and  could  not  forward  any  more. 

The  next  move  made  was  to  interfere  with  my  shipments  east.     L 
had  been  doing  a  heavy  business  with  th^.  Bo^\aw  ^xA^^wx^^^^^ 
Steamship  Company   shipping  goods  e»»l-     T\i^  "^^^  ^%N^\i^  x*^*^^ 
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informed  the  Hteamnhip  compan}'  that  they  would  not  receive  any 
more  goods  for  forward  shipment  unless  in  boxes,  this  completely 
tying  me  up.  I  called  on  Mr.  Gill  in  reference  to  the  matter.  He 
told  me  it  was  a  question  of  business  with  the  railix)ads,  and  wanted  to 
know  what  benefits  the  railroads  would  receive  if  they  made  any 
change.  I  inferred  from  this  that  it  would  be  essential  to  bind  myself 
to  the  Pennsylvania  Railroad  and  guarantee  this  road  all  my  ship- 
ments. Mr.  Gill  read  to  me  portions  of  the  letter  accompanying  niv 
complaint  forwarded  to  him  bv  the  Pennsylvania  Railroad  official, 
where  he  (the  Pennsylvania  Railroad  official)  requested  that  the  classi- 
fication remain  as  it  was.  Everything  was  arranged  in  case  I  called. 
I  could  see  no  clear  way  except  to  submit. 

The  cost  on  $100  worth  of  wool,  which  is  about  only  one-fourth 
more  in  weight  than  tubes — and  you  could  not  distinguisn  them  apart 
when  standing  side  by  side — is  about  $1.60  to  ship  from  Camden,  N.  J. , 
to  New  Bedford,  Mass. ,  about  350  miles.  The  cost  of  cop  tubes  packed 
under  the  ruling  of  paper  tubes  in  boxes  would  amount  to  between 
$22.50  and  $25  for  the  $100  worth  of  tubes.  To  my  knowledge,  the 
Pennsylvania  Railroad  has  not  a  single  cotton  mill  on  its  whole  line 
which  uses  these  goods,  and  it  is  not  essential  to  use  this  road  in  con 
nection  with  this  business.  I  claim  the  right  to  have  the  advantages 
of  shipping  my  goods  at  the  lowest  rate,  and  this  is  what  1  propose  to 
fight  for.  A  person  can  not  ship  a  plain  trunk  by  freight,  lor  the 
reason  that  this  business  belongs  to  the  express  companies,  and  you 
must  ship  your  trunk  in  a  box  or  hire  a  man  to  crate  it;  consequently 
it  is  cheaper  to  ship  by  express.  Shipping  at  owner's  risk  will  not 
allow  the  ti-unk  to  be  shipped.  This  shows  how  the  classification 
committee  rules  matters. 

My  position  is  peculiar.  Where  my  goods  are  most  used  is  in  New 
England  and  New  York  State.  There  are  makers  of  goods  like  mine 
in  New  England,  and  they  can  deliver  direct  to  the  mill.  I  am  about 
the  only  concern  outside  of  New  England,  so  that  it  makes  the  ruling 
severe. 

It  is  not  a  question  with  me  whether  1  am  deprived  of  my  rights  as 
an  American  citizen  by  some  foreign  power  or  some  railroad.  The 
Supreme  Court  of  the  United  States  can  see  its  way  clear  to  declare 
laws  made  by  the  different  States,  where  discrimination  is  shown,  to  be 
unconstitutional,  and  in  so  doing  uphold  the  railroads  in  committing  the 
same  acts  that  it  is  condemning,  made  by  the  States.  The  Constitution 
of  the  United  States  was  constructed  for  the  preservation  of  human 
rights,  and  is  the  only  way  it  should  be  construed. 
Yours,  truly, 

Wm.  J.  McCausland. 


RE80LUTI0H8  UTAH  CATTLE  GROWERS'  ASSOCIATION. 

Salt  Lake  City,  Utah,  April  7,  1902. 

The  Committee  on  Interstate  Commerce,^ 

House  of  Repreaentatwes^   Washington^  D.  C. 

Gentlemen:  I  have  the  honor  to  inclose  herewith  a  resolution 
adopted  by  the   Utah    Cattle    Growers'  Association  in    convention 
assembled,  April  4,  1902,  at  Salt  Lake  City,  Utah. 
Very  respectfully,  yours, 

Wesley  K.  Walton, 

Secretary. 
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Whereas  the  operations  of  the  Interstate  Commerce  Commission 
under  the  present  law  are  absolutely  worthless,  for  the  reason  that  they 
have  no  power  to  enforce  their  decisions;  and 

Whereas  there  has  been  introduced  in  the  House  of  Representatives 
of  the  Fifty-seventh  Congress,  by  Congressman  J.  B.  Corliss,  of  Mich- 
igan, a  bill  amending  the  interstate-commerce  act,  correcting  the  evils 
and  giving"  the  Commission  power  to  enforce  its  rulings,  which  has  the 
unqualified  indorsement  of  the  Interstate  Commerce  Commission  and 
shippers  at  large  throughout  the  country;  and 

Whereas  the  live-stock  interests  of  the  United  States  are  heavy 
shippers,  and  therefore  interested  in  anything  pertaining  to  or  gov- 
erning transportation:  Therefore,  be  it 

Resolved^  That  the  Utah  Cattle  Growers'  Association  in  convention 
assembled  urge  the  members  of  Congress  to  vote  for  the  passage  of 
this  amendment  to  the  interstate-commerce  act;  and  be  it  further 

Resolved^  That  the  secretary  of  this  association  is  hereby  instructed 
to  send  copies  of  this  resolution  to  the  Committee  on  Interstate  Com- 
merce of  the  House,  and  also  to  write  personal  letters  to  the  members 
of  Congress  and  Senators  from  this  State  urging  that  they  work  for 
the  passage  of  this  measure. 

President  Utah  Cattle  Growers^  Association. 

Wesley  K.  Walton, 

Secretary, 


STATEMENT  BTTPFALO  LUMBER  EXCHANGE. 

Buffalo,  N.  Y.  ,  April  U,  1902. 
Hon.  W.  P.  Hepburn, 

Cliainnan  Cmnraittee  cm  Interstate  and  Foreian  Commerce., 

House  of  Representatives^  IVashtngton^  I).  C. 

Dear  Sir:  This  exchange  has  been  ad  vised. that  a  public  hearing  on 
the  act  to  regulate  commerce,  known  as  H.  R.  8337,  is  to  be  held  before 
your  committee  Tuesday,  April  15.  It  has  been  found  impossible  to 
send  a  delegation  from  this  exchange  to  appear  on  the  date  mentioned 
before  your  honorable  body,  and  I  am  therefore  directed  to  address 
this  letter  to  you  in  lieu  of  such  representation.  This  exchange  has 
already  indorsed  the  bill  referred  to  on  seveml  occasions  bv  resolu- 
tion, and  whenever  the  matter  has  been  presented  to  it  it  has  gone 
on  record  as  being  heartily  in  favor  of  such  legislation  as  this  bill 
represents.  It  is,  as  we  understand  it,  intended  to  give  to  the  Inter- 
state Commerce  Commission  the  powers  which  were  originally  intended 
for  it,  but  which  have  been  so  curtailed  by  adverse  decisions  of  the 
Supreme  Court  that  it  is  now  practically  powerless. 

The  lumber  merchants  represented  in  tnis  exchange  feel  that  such 
legislation  as  is  contemplated  in  this  bill  is  of  paramount  importance 
to  the  future  welfare  of  their  business.  They  have  found  that  there 
is  now  no  such  thing  as  coiypetition  in  freight  rates,  and  they  fear  to 
be  left  in  the  unrestricted  control  of  the  i^ailroads  over  which  they  are 
compelled  to  ship.  What  we  ask  is  an  open  field  for  all,  with  a  pro- 
hibition of  pools  intended  to  restrict  competition,  with  such  legisla- 
tion as  will  forever  prevent  special  favors  to  the  fortunate  fe^. 
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We  believe  that  the  hill  referred  to  will  aeeomplish  results  which 
we  desire,  and  respectfully   urge  upon  your  committee  its  prompt 
report  to  the  House  for  favomble  consideration. 
Yours,  respectfully, 

Knowlton  Mixer,  Secretary. 


BE80LTJTI0H8  OF  IHSIAlTA  QBAIH  DEALEBS'  ASSOCIATIOH. 

Cambridge  City,  Ind.,  January  21^^  190^, 

Hon.  James  J.  Butler, 

Ilou^e  of  Reprei^eiitative^^  Washington^  D,  C. 

Dear  Sir:  In  compliance  with  the  instructions  of  the  Indiana  Grain 
Dealers'  Association  in  their  convention  at  Indianapolis,  Ind.,  Janu- 
ary 8,  I  herewith  inclose  you  cop}^  of  resolution  passed. 

Soliciting  your  support  of  tne  same,  and  assuring  you  that  any 
evidence  thereof  will  oe  heartily  appreciated,  I  am, 
Yours,  very  respectfully, 

S.  B.  Sampson, 
Secretary  Indiana  Grain  Dealers*  Association. 


Resolution  adopted  hy  the  Indiana  Grain  Dealer^  Association^  at 

Inaianapolis^  January  8^  1902. 

.  Resolved  hy  the  grain  dealers  of  the  State  of  Indiana  in  conventimi 
assemhled^  Tnat  we  recommend  the  passage  of  the  amendments  con- 
tained in  the  Bacon  bill  for  the  purpose  of  regulating  the  interstate- 
commerce  law  now  before  the  Congress,  and  that  the  secretary  be 
instructed  to  mail  a  copy  of  these  resolutions  to  each  member  of 
Congress  and  the  Senate. 


STATEMEHT  BLACEinSLL  MILLINQ  AND   ELEYATOB    COMPAHY. 

Blackwell,  Okla.,  February  19^  1902. 

Hon.  Dennis  T.  Flynn, 

Delegate^  House  of  Reprej^rn  tat  Ives  ^   Washington .,  D,  C. 

Dear  Sir:  We  beg  to  invite  your  attention  to  bill  offered  in  the 
House  by  Mr.  Corliss,  of  Michigan,  and  similar  bill  presented  to  the 
Senate  by  Mr.  Nelson,  of  Minnesota,  based  upon  the  i-ecommendations 
of  President  Roosevelt,  conferring  upon  the  Interstate  Commerce 
Commission  increased  powers  with  respect  to  regulating  rates  for 
transportation  and  enforcing  their  rulings  on  same. 

The  milling  interest  of  Oklahoma,  which  if  properly  fostered  is 
just  in  its  infancy,  is  vitall}^  interested  in  this  legislation,  and  we  hope 
you  will  find  it  consistent  and  possible  to' work  for  and  support  these 
bills  as  energetically  and  enthusiastically  as  you  have  all  otner  meas- 
ures looking  to  the  welfare  of  Oklahoma.  Below  will  be  found  some 
figures  upon  which  we  base  the  statement  that  our  Territory  has  been 
^r/erou,s/r  discriminated  against  during  the  past  year  in  that  extra- 
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ordinarily  low  rates  have  been  made  on  wheat  while  but  slight  con- 
cessions have  been  granted  on  flour,  thus  making  it  possible  for  the 
grain  exporters  to  denude  the  Territory  of  its  milling  sto<'ks  to  the 
great  detriment  of  the  Oklahoma  mills. 

In  the  first  eight  months  of  1900,  this  country  exported  58,856,100 
bushels  of  wheat,  and  12,256,097  barrels  of  flour,  a  percentage  of  50 
per  cent  in  flour. 

In  the  first  eight  months  of  1901  we  expoiled  123,290,843  bushels 
of  wheat  and  12,795,453  barrels  of  flour,  a  percentage  of  33  per  cent 
in  flour. 

Railroad  men  say  this  shrinkage  in  the  flour  per  cent  is  owing  to 
the  fact  that  the  extra  demand  for  wheat  comes  from  such  countries  as 
France,  Germany,  Italy,  etc. ,  which  do  not  permit  American  flour  to 
enter. 

All  right,  but  here  is  a  statement  of  exports  to  Great  Britain.  In 
the  first  eight  months  of  1899  we  exported  to  Great  Britain: 

Wheat bushels..  40,963,927 

Flour % barrels..    7,213,856 

Percentage  of  flour per  cent. .  42 

In  the  same  months  of  1900: 

Wheat bushels..  39,681,276 

Flour ..barrels..     6,507,401 

Percentage  of  flour per  cent. .  43 

In  the  same  months  of  1901: 

Wheat bushels..  57,169,198 

Flour barrels..     7,247,687 

Percentage  of  flour. per  cent. .  36 

This  shows  an  enormous  falling  off  in  flour  exported  during  the 
past  year  as  compared  with  corresponding  years,  and  in  proof  or  our 
assertion  that  this  is  entirely  due  to  the  discrimination  in  favor  of 
wheat  as  against  flour,  we  refer  to  the  Commission's,  report,  as  sent  to 
Congress,  of  the  hearing  had  at  Kansas  City  on  Januar}^  9,  1902, 
where  it  was  freely  admitted  by  traffic  officials  of  the  various  lines 
interested  as  well  as  representatives  of  the  gi-ain  exportei's,  that-grain 
had  been  shipped  at  a  reduction  of  from  5  to  10  cents  per  hundred 
pounds  from  published  tariffs. 

The  milling  industry  of  our  Territory  is  the  most  important  of  all 
the  manufacturing  enterprises  we  have,  and  if  given  the  same  advan- 
tages in  the  way  of  rates  that  are  accorded  the  mw  material  the  mills 
of  Oklahoma  can  make  for  themselves  and  for  the  Territory  a  world- 
wide reputation.  They  employ  much  capital  and  labor  and  are  a 
potent  factor  in  the  development  of  the  countiT,  and  all  Oklahomans 
cherish  a  pardonable  pride  in  these  growing  institutions,  but  in  order 
that  the  milling  industry  may  be  fostered  and  these  enterprises  not 
blasted  forever,  it  is  necessary  that  they  receive  some  eonsidemtion  at 
the  hands  of  the  railroad  companies. 

We  hope  and  believe  that  tne  Interstate  Commerce  Commission,  if 
endowed  with  the  powers  which  it  is  sought  to  confer  upon  them  by 
the  bills  above  referred  to,  will  take  immediate  steps  to  bring  about  a 
readjustment  of  the  traffic  arrangements  which  have  so  seriously  handi- 
capped our  business  the  past  year,  and  without  doing  any  injustice  to 
any  section  or  line  of  business,  make  it  possible  for  us  to  regain  the 
ground  we  have  lost  in  the  foreign  markets  on  our  flour,  and  a^la 
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make  the  spectacle  of  Oklahoma  brands  a  familiar  one  in  the  marts  of 
the  Old  World. 

Again  hoping  that  you  will  he  able  to  lend  material  assistance  to 
the  movement  and  promising  you  all  the  support  possible  at  this  dis- 
tance, we  are, 

Very  truly,  yours, 

Black  WELL  Milling  and  Elevator  Co., 
Per  C.  W.  Bleuler. 


ATLANTA  CHAMBEB  OF  COMMEBCE. 

Atlanta,  Ga.,  April  16^  1902. 
Hon.  W.  C.  Adamson, 

House  of  Represeiitatives^   Washington,,  D.  C 

Dear  Sir:  I  have  your  favor  of  the  14th  instant,  and  thank  you  for 
the  opportunity  of  placing  before  the  Committee  on  Interstate  and 
Foreign  Commerce  the  facts  of  the  situation  at  Atlanta. 

Atlanta  probably  suffers  more  from  discrimination  in  freight  rates 
than  any  city  of  its  si;5e  and  importance  in  the  United  States.  This 
city  is  1,052  feet  above  the  sea  level,  and  rests  on  the  crest  of  the  divide 
between  the  watersheds  of  the  Atlantic  and  the  Gulf.  The  physical 
topography  is  very  much  like  that  of  the  freight  situation.  We  suffer 
in  comparison  with  other  cities  on  f reig^ht  from  the  West,  and  also  on 
freight  from  the  East.  For  example:  Grain  dealers  in  Nashville  have 
a  rebilling  privilege,  which  enables  them  to  stop  grain  and  hay  en  route 
from  the  West  at  Nashville,  examine  and  grade  it,  and  forward  to 
final  destination  on  at  hrough  i*ate,  whereas  such  shipments,  if  stopped 
in  Atlanta  en  route  from  the  West,  get  a  through  rate  only  to  Atlanta, 
and  thence  take  a  local  rate  to  the  final  destination.  The  i^esult  of  this 
discrimination  htis  been  to  transfer  a  large  part  of  the  business  in  these 
commodities  from  Atlanta  to  Nashville. 

In  comparison  with  Savannah,  Augusta,  and  other  points  in  the 
Southeast,  Atlantji  suffers  severely.  Of  course,  it  is  to  be  expected 
that  points  on  the  tide  water  will  receive  lower  rates  than  inland  cities, 
but  tnis  matter  has  gone  to  an  unwarranted  extreme.  For  example, 
the  rate  on  window  glass  from  Pittsburg  to  Savannah  is  31  cents  per 
100  pounds;  the  rate  on  the  same  commodity  from  Pittsburg  to 
Atlanta,  up  to  a  few  months  ago,  was  66  cents  per  100  pounds.  There 
has  been  a  reduction  from  66  cents  to  57  cents,  and  more  recently  to 
53  cents,  per  100  pounds;  but  the  disparity  is  still  so  great  that  the 
Pittsburg  Plate  Glass  Company,  which  does  an  immense  business,  and 
had  established  Atlanta  as  its  Southern  headquarters,  intending  to 
manufacture  mirrors  here  for  the  whole  of  the  Southeast,  has  been 
compelled  to  transfer  its  manufacturing  department,  with  a  pay  roll  of 
about  $1,000  per  week,  to  Savannah.  Thus  an  Atlanta  industry  gives 
Savannah  about  50  or  75  hands  and  a  population  of  from  300  to  600 
on  account  of  this  discrimination. 

I  could  name  a  half  dozen  other  Atlanta  concerns  which  have  been 
forced  to  establish  warehouses  at  Savannah  and  other  seaports  in 
order  to  handle  heavy  goods. 

The  Pittsburg  concern  to  which  I  allude  was  willing  to  stand  a  dif- 
ferential  of  14  cents  in  favor  of  Savannah,  because  Atlanta's  central 
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position  gave  it  sufficient  advantage  as  a  distributing  point  to  over- 
come this  diflferenee  in  the  through  rate,  but  the  present  diflference  is 
such  as  to  force  an  important  industry  away  from  us. 

Thus  Atlanta  keeps  the  rails  hot  for  hundreds  of  miles  around 
here  with  business  which  the  railroads  do  not  allow  to  come  through 
this  city. 

Atlanta's  process  continues  in  spite  of  this  heavy  handicap.  This 
is  the  natural  distributing  point  of  the  Southeast. 

I  have  compiled  a  table  of  all  the  towns  in  North  Carolina,  South 
Carolina,  Georgia,  Alabama,  and  Mississippi  with  4,(X)0  population, 
and  have  put  the  distance  of  each  from  the  four  markets,  Atlanta, 
Savannah,  Nashville,  and  Birmingham.  The  average  distances  of  these 
78  towns  from  the  four  cities  are  as  follows: 

Miles. 

Atlanta 280.8 

Savannah 360.6 

Naahville 460 

Birmingham 319 

The  importance  of  Atlanta  as  a  distributing  point  is  indicated  by  the 
postal  receipts  of  Southern  cities,  namely: 

Louisville,  Ky $423,392.79 

New  Orleans 415.614.11 

Atlanta 265,091.76 

Richmond 213,902.29 

Nashville 194,448.87 

Charleston,  8.  C 79,716.66 

Wheeling,  W.  Va 78,128.65 

Jacksonville,  Fla 67,220.a5 

Mobile,  Ala 64,048.13 

Wilmington,  N.  C 35,240.11 

Vicksbui^,  Miss 26,131.68 

Inclosed  I  hand  you  a  table  showing  the  mte  per  100  pounds  on 
boots  and  shoes  from  Boston  to  Atlanta  and  other  Southern  points, 
and  in  comparison  therewith  the  number  of  cases  of  boots  ana  shoes 
shipped  from  Boston  to  each  of  these  cities  during  the  five  weeks  end- 
ing February  1,  1902. 

You  will  see  that  Atlanta  is  far  in  the  lead  of  Southern  cities  during 
that  period  in  the  shoe  business,  and  yet  you  will  notice  several  of  the 
markets,  more  remote  than  Atlanta,  which  enjoy  as  low,  or  a  lower 
rate  than  this  city,  while  a  place  like  Nashville,  which  is  farther  inland, 
has  an  advantage  over  Atlanta  to  the  extent  of  28  cents  p^  100  pounds. 

In  this  connection  I  call  your  attention  to  the  fact  that  while 
Savannah,  by  a  combination  of  water  and  rail  rates  from  Pittsburg, 
enjoys  a  rate  of  31  cents  per  100  pounds  on  window  glass  against  57 
from  here,  Atlanta,  on  shoes  from  Boston  coming  through  ^vannah, 
and  only  294  miles  by  rail,  has  to  pay  23  cents  per  100  pounds  more 
than  Nashville,  which  is  289  miles  farther  from  the  sea  tnan  Atlanta. 
It  is  admittedly  cheaper  to  haul  300  miles  by  rail  and  700  miles  by 
water  from  Pittsburg  to  Savannah  than  it  is  to  haul  800  miles  by  rail 
from  Pittsburg  to  Atlanta,  but  the  same  rule  is  not  applied  in  the  case 
of  Nashville  on  goods  coming  from  Boston.  In  that  case  Atlanta 
should  have  a  lower  rate  than  Nashville,  because  Nashville  is  about 
twice  as  far  from  the  sea,  and  it  costs  more  to  haul  goods  300  miles  by 
rail  than  it  does  to  haul  them  1,000  miles  by  water. 

I  could  woriy  you  with  numberless  ca8e&  ftUo^vci^  ^0?$*^  ^^wss^- 
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nation  against  Atlanta,  but  it  is  only  necessary  to  refer  to  the  freig^ht 
tariffs,  which  are  full  of  them. 

I  only  go  into  this  just  enough  to  suggest  the  serious  nature  of  the 
difficulties  under  which  we  lalx)r  and  the  urgent  necessity  for  some 
power  in  the  Interstate  Commerce  Commission  to  correct  inequalities 
m  freight  rates.  The  people  of  Atlanta  seek  no  advantage  over  other 
markets.  By  their  inaomitable  energy  and  superior  abinty  they  have 
been  able  to  forge  ahead  in  spite  of  this  heavy  handicap.  But  I  have 
given  you  instances  showing  that  it  is  a  handicap,  and  that  a  consider- 
able amount  of  business  has  been  forcibly  taken  from  us  by  freight 
discrimination.  The  Interstate  Commerce  Commission  has  frecjuentl^ 
found  such  discriminations  against  other  towns  and  cities  m  this 
section,  notably  in  the  Social  Circle  case,  which  was  fought  all  the 
way  to  the  Supreme  Court  of  the  United  States  by  the  late  N.  J. 
Hammond,  on  the  side  of  the  people,  and  Mr.  Baxter  for  the  railroads, 
but,  as  the  Commission  itself  states,  its  labors  are  in  vain  without  the 
power  to  specify  what  correction  should  be  made  in  cases  of  discriaii- 
nation  and  the  power  to  enforce  its  rulings  when  made. 

I  have  written  almost  entirely  about  Atlanta,  but  I  am  satisfied  that 
aUnost  every  town  and  city  of  Georgia  would  have  cause  for  complaint 
in  some  particular,  and  it  would  not  be  a  movement  by  any  means  in 
the  interest  of  Atlanta,  as  against  other  cities,  to  lodge  in  the  Com- 
mission the  power  it  asks. 

I  had  hoped  that  our  chamber  of  commerce  might  be  represented 
before  your  committee,  but  the  time  is  too  short  to  induce  representa- 
tive men  to  leave  their  business  for  a  trip  of  that  length. 

Assuring  you  that  the  people  of  Atlanta  will  appreciate  anything 
3'ou  can  do  for  them  in  this  respect,  I  am, 
Yours,  very  truly, 

W.  G.  Cooper,  Secretary. 


Raiesfrom  Boston. 


To- 


Atlanta 

Augusta 

Birmingham 

Brunswick 

Columbus 

Ctiarleston 

Cbattanocwa. . . . 
JacksoDvifle,  Fla 

Knoxville 

Maeon 

Memphis 

Mobile 

Montgomery 

New  Orleans 

Nashville 

Selma , 

Rome 

Vieksburg , 


Rate  per  100 

pounds  on 

boots  and 

shoes. 


Number  cases 

boots  and  shoes 

shipped  from 

Boston  during 

6  weeks  ending 

Feb.  1, 1902. 


11,963 
774 
886 


897 
2,605 
1,214 

485 
4,701 
1,500 
8,873 
1,355 

747 
8,294 
8,093 


470 
108 
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EXTRACTS   FBOM  EEF0BT8   OF   IHTEB8TATE   COMMEBCE   COM- 
MI88I0H  BEABIVG  UFOH  CHAV0E8  IN  EAU&OAD  BATES. 

"The  pooling  system  was  looked  upon  with  distrust  by  the  public 
mainly  because  it  seemed  to  be  a  scheme  whereby  competition  between 
the  roads  could  be  obviated  and  rates  for  railroad  service  put  up  or 
kept  up  to  unreasonable  figures.  But  if  railroad  managers  supposed 
that  by  this  scheme  they  were  to  stop  competition  among  themselves 
the  result  has  not  answered  their  expectations.  The  competition  has 
still  gone  on;  each  road  striving  to  obtain  as  large  a  share  of  the  busi- 
ness as  possible,  and  no  agreement  among  them  could  altogether  pre- 
vent a  yielding  to  the  pressure  of  shippers  for  lower  rates. 

"  In  1877,  when  the  pooling  system  was  put  in  force  by  the  Trunk 
Line  Association,  the  rates  charged  on  the  first,  second,'  third,  and 
fourth  classes  of  freight  from  New  York  to  Chicago  were,  respec- 
tively, 100,  75,  60,  and  45  cents  per  hundred  pounds.  They  are  now 
75,  65,  50,  and  35  cents,  but  the  classifications  as  to  many  articles  has 
in  the  meantime  been  reduced,  so  that  the  actual  reduction  is  greater 
than  these  figures  would  indicate.  Kates  from  Chicago  to  New  York 
are  also  proportionately  less."    (First  annual  report,  1887,  p.  34.) 

*^The  tenaency  of  rates  has  been  downward,  and  they  have  seldom 
been  permanently  advanced  except  when  excessive  competition  had 
reduced  them  to  points  at  which  they  could  not  well  be  maintained." 
(First  annual  report,  1887,  p.  42.) 

'^  What  has  been  here  given  will  show  conclusively  that  the  tendency 
of  freight  rates  throughout  the  country  is  downward,  and  that  this 
tendency  is  largely  due  to  the  act  to  regulate  commerce."  (These  lines 
conclude  the  ^'Report  upon  the  changes  in  freight  classifications  and 
freight  rates  of  the  railways  of  the  United  States,"  compiled  by  Audi- 
tor McCain,  fourth  annual  report,  1890,  p.  229.) 

'^  It  was  clearly  demonstrated"  (in  Auditor  McCain's  report.,  referred 
to  above  as  embraced  in  fourth  annual  report)  ^' that  from  year  to  year 
there  had  been  material  reduction  in  the  actual  rates,  and  that  the  enlarge- 
ment and  extension  of  freight  classification  had  produced  important 
reductions  in  the  charges  upon  classified  traffic. 

"During  the  current  year  the  Commission,  in  compliance  with  a 
request  from  the  Committee  on  Finance  of  the  United  States  Senate, 
directed  its  auditor  to  undertake  the  collection  of  statistics  showing 
the  changes  in  transportation  rates  charged  throughout  the  Unitea 
States  on  the  more  important  articles  of  commerce  from  the  earliest 
pjeriod  for  which  it  was  possible  to  obtain  such  data  to  the  present 
time.  This  investigation  probably  involves  a  wider  range  of  inquiry 
than  has  herertofore  been  undertaken  for  the  same  purpose.  The 
report  will  contain  voluminous  tables  and  necessarily  will  be  of  such 
length  as  will  preclude  its  publication  as  a  part  of  the  Commission's 
report.  The  Commission  is  advised,  however,  that  it  is  to  be  included 
in  the  report  of  that  committee  to  the  Senate  upon  the  subject  of  prices 
and  wages. 

*^The  report  of  the  investi^tion  will  be  interesting  and  instructive 
as  presenting  a  very  full  history  of  the  changes  in  transportation 
charges  throughout  the  United  States.  A  material  and  constant 
decline  is  observed  both  in  the  rates  and  classifications  prescribing 
rates.    This  result  appears  to  be  universal,  and.^  as  statAjd  va.  <2fs^fc^\  ^xi^t 


572  INTERSTATE-COMMERCE    LAW. 

former  reports,  the  fninimum  has  not  yet  been  reached."     (Sixth 
Annual  Report,  1892,  pp.  21,  22.) 

^* While  all  these  expectations  have  not  been  fully  realized,  the 
operation  and  administration  of  the  statute  have  nevertheless  brought 
about  reforms  in  transportation  which,  compared  with  the  evils  that 
existed  prior  to  the  law,  amount  to  commercial  emancipation.  To-day. 
extortionate  charges  are  seldom  the  subject  of  complamt."  (Seventh 
Annual  Report,  1893,  p.  12.) 

^^As  an  appendix  to  its  Fourth  Annual  Report,  the  Commission 
published  an  elaborate  and  comprehensive  paper,  prepared  by  its  audi- 
tor, in  which  an  effort  was  made  to  present,  statistically,  a  complete 
exposition  of  the  more  important  changes  in  freight  rates  that  had 
taken  place  since  the  passage  of  the  act  to  regulate  commerce.  As 
then  summarized,  the  result  of  these  changes  was  stated  as  follows: 

"  ^  Where  changes  of  any  importance  have  taken  place  in  the  freight 
rates  of  any  section,  either  for  local  or  competitive  traffic,  in  nearly 
all  cases  lower  rates  are  now  charged  than  prior  to  the  act  to  regulate 
commerce.' 

'*  Subsequently  a  more  extended  inquiry  concerning  the  rates  charged 
for  railway  freight  transportation  covering  a  period  of  forty  years, 
from  1852  to  1892,  was  undertaken  by  the  Finance  Committee  of  the 
United  States  Senate,  Fifty-second  Congress,  and  was  placed  in  charge 
of  the  auditor  of  the  Commission.  The  results  of  this  investigation 
fully  justified  the  statement  above  made." 

Then  follows  a  brief  r^sum^  of  the  figures  in  the  Finance  Commit- 
tee's report  to  the  Senate,  in  the  course  of  which  the  (Commission  uses 
the  following  language: 

''  It  is  impracticable  to  present  here  sufficient  examples  to  illustrate 
the  extended  reduction  snown  by  that  report,  and  it  will  probably 
suffice  to  say  that  .they  cover  the  entire  country  and  include  all  impor- 
tant articles  commonly  offered  for  shipment  by  rail."  (Eighth  Annual 
Report,  1894,  pp.  49,  50,  51.) 

Commencing  with  its  annual  report  of  1895,  the  CJommission  began 
to  ask  that  the  rate-making  power  be  conferred  upon  it,  and  from  tnat 
time  seems  to  have  refrained  from  commenting  upon  further  reduc- 
tions in  rates.  The  Commission  does  not,  however,  claim  that  there 
have  been  any  advances  in  rates,  except  that  in  its  reports  for  1899 
and  1900  it  comments  at  length  on  certain  increases  in  rates  by  changes 
in  classification,  and  implies  that  they  were  without  justification.  But 
the  Commission  refrained  from  exercising  the  power,  which  if  those 
changes  were  unjustifiable  it  was  both  its  right  and  its  duty  to  exer- 
cise, of  declaring  them  unlawful  and  taking  steps  to  prevent  their 
continuance. 
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Fish,  Stuy vesant 539 

Fifer,  Hon.  Joseph  W 241 

Grover,  M.  D 529 

Hubbard,  8.  T 138,  151 

Higbee,  Robert  W 142 

Hines,  Walker  D 456 

Indiana  Grain  Dealers*  Association 566 

Jones,  Aaron 62 

Keman,  JohnD , 155,165,176 

Knapp,  Hon.  Martin  A 196,255,285,298 

Local  organizations 61 

Lyon,  R.  S 86 

Lawson,  Jesse 437 

Mead,  Geo.  F 48 

Madgeburg,  F.  H 68 

McCausland,  W;  J 560,56:^ 

National  and  State  organizations 61 

Nimmo,  Joseph 349, 541 

Prouty,  Hon.  Chas.  A 217 

Philaaelphia  Commercial  Exchange 553 

Tomlinson,  T.  W 96,107,560 

Thurber,  F.  B 273,280 

United  States  Export  Association 546 

Utah  Cattle  Growers'  Association 564 

White,  Geo.  H 439 
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